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Monday,  December  2,  1878. 

The  Court  was  duly  opened,  pursuant  to  adjournment,  present  their 
Honors  Thomas  C.  Manning,  Chief-Justice,  and  Robert  H.  Marb,  Alci- 
BiADE  DeBlanc,  William  B.  Spenceb,  Associate  Justices. 

H.  N.  Ogden,  Attorney  Greneral,  arose  and  said  : 

If  it  please  the  court,  on  Saturday  last,  at  a  meeting  of  the  bar  of 
this  city,  which  was  called  for  the  purpose  of  giving  expression  to  the 
feelings  with  which  the  members  of  the  profession  had  received  the  news 
of  the  death  of  Judge  Eoan,  a  series  of  resolutions  was  adopted,  with 
the  request  that  I  should  discharge  the  mournful  task  of  presenting 
them  to  the  court. 

Those  resolutions  are  as  follows  : 

Whereas,  the  Bar  of  New  Orleans  and  the  State  of  Louisiana  recog- 
nize a  great  loss  in  the  death  of  the  Hon.  William  B.  Eoan,  Associate 
Justice  of  the  Supreme  Court,  his  great  ability  as  a  judge,  his  purity  of 
character  as  a  man,  and  the  great  zeaj.  displayed  by  him  in  the  discharge 
of  the  duties  of  his  office  ;  therefore,  be  it 

Resolved,  That,  as  a  tribute  of  respect  to  the  memory  of  the  de- 
ceased, the  Attorney  General  of  the  State  be  requested  in  behalf  of  the 
members  of  the  Bar  to  present  this  preamble  and  these  resolutions  to 
the  Honorable  the  Supreme  Court,  to  be  spread  upon  the  minutes,  and 
that  the  court  be  asked  to  adjourn. 

And  be  it  further  resolved.  That  the  secretary  of  this  meeting  be 
directed  to  send  a  copy  of  these  resolutions  to  the  family  of  the  de- 
ceased. 

(Signed)  A.  GOLDTHWAITE,  Secretary. 

If  the  court  please,  in  presenting  these  resolutions,  I  desire  to  say 
a  few  words  in  r^ard  to  their  subject.  I  am  aware  that  in  this  presence 
it  is  a  work  of  supererogation  to  speak  in  praise  of  Judge  Egan.  This 
court,  during  his  occupancy  of  that  chair,  and  the  members  of  the  bar, 
daring  the  long  course  of  his  professional  practice,  have  had  ample  op- 
portunity to  study  and  admire  his  characteristic  traits,  and  that  vacant 
chair  appeals  more  eloquently  than  I  possibly  could  to  the  feelings 
which  animate  us  all.  Not  a  single  lawyer  is  there  here  who  can  not  by 
his  memory  fill  that  chair ;  not  one  who  can  not  recall  the  emaciated 
form  sitting  there,  all  kindness,  all  attention  to  the  speaker  before  him  ; 
and  the  members  of  this  court,  in  the  habit  of  daily  meeting  him  in  con- 
sultation, want  no  eulogium  of  him  at  my  hands. 


Digitized  by  VjOOQIC 


viii  IN  MEMORIAM. 


In  whatever  light  we  look  upon  Judge  Egan,  we  find  ample  cause 
for  admiration  and  respect. 

It  was  my  privilege  to  know  him  well  in  private  as  in  public  life, 
and  in  all  the  relations  in  which  I  met  him  his  demeanor  was  ever  that 
of  what  is  termed  a  gentleman  of  the  old  school,  showing  the  same 
refinement,  the  same  politeness,  the  same  courtesy  to  all  under  all  occa- 
sions. And,  though  it  may  be  invading  the  sanctity  of  home,  I  can  not 
forbear  to  allude  to  the  deep  impression  made  upon  me  by  his  conduct 
toward  his  venerable  father,  never  failing  in  the  smallest  duty,  in  the 
least  respect  for  him,  and  ever  striving  by  all  the  means  in  his  power  to 
render  the  father's  life  happy.  Never,  in  all  my  experience,  have  I 
known  a  man  so  careful  to  have  his  conduct  conform  in  all  things  to  the 
maxim,  "  Do  unto  others  as  you  would  have  them  do  unto  you." 

As  a  citizen.  Judge  Egan  was  by  understanding  and  education,  not 
by  impulse  alone,  a  patriot.  Knowing  fully  all  the  obligations  of  a  citi- 
zen, he  performed  them  thoroughly,  and  on  every  occasion  of  danger  was 
prominently  to  the  front.  His  constitution  unfitted  him  for  political  life, 
yet  he  never  failed  to  give  his  time,  his  attention,  and  his  talent  to  the 
public  business.  Carefully  trained  by  his  father,  the  venerable  Dr.  Bar- 
tholomew Egan,  whose  life  binds  together  two  distant  periods  in  the 
history  of  this  country,  and  whose  mind  was  formed  in  that  ancient 
school  of  statesmen  who  struggled  and  fought  for  principles  because 
they  were  principles.  Judge  Egan  was  fully  imbued  with  and  conformed 
himself  to  those  ideas  and  views. 

As  a  lawyer,  he  was  devoted  to  his  profession  and  the  interests  of 
his  clients,  showing  there  the  same  earnestness  that  he  exhibited  in 
the  other  walks  of  life. 

As  a  judge,  he  was  careful,  conscientious,  upright,  and  diligent. 

In  any  and  every  aspect  of  this  excellent  man's  character  we  find 
nothing  but  what  entitles  him  to  esteem  and  regard.  As  a  Christian,  he 
was  a  faithful  and  devoted  member  of  the  Episcopal  Church,  and  his 
life  a  daily  refutation  of  the  old  maxim.  Bonus  juristaf  malus  Christa, 

In  fine,  I  know  of  no  man  the  memory  of  whose  character  should 
be  more  carefully  preserved  ;  of  no  man  whose  record  is  of  more  value 
to  his  profession  and  to  the  community  in  which  he  lived. 

The  keystone  to  the  arch  of  this  admirable  character,  that  which 
gave  it  consistency  and  power,  was  evidently  his  profound  love  of  duty. 
His  moral  nature  moved  always  in  this  orbit  and  in  obedience  to  that 
great  law  which,  corresponding  to  the  law  of  gravitation  in  the  physical 
world,  holds  society  with  all  its  varied  interests  together. 

It  is  proper,  therefore,  that  the  bar  should  have  taken  the  action 
which  it  took,  and  eminently  proper  that  this  court  should  signify  its 
appreciation  of  the  deceased  in  the  manner  suggested  by  the  resolu- 
tions. 
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On  behalf  of  the  Court  His  Honor  the  Chief  Justice  said  : 

Mr.  Attorney  General  and  Gentlemen  of  the  Bar. — We  received  the 
tidings  of  our  associate's  death  with  great  sorrow.  This  sorrow  was 
none  the  less  because  the  event  was  in  some  sort  anticipated.  His  feeble 
health  during  our  last  term,  and  its  continuance  through  the  summer 
and  autumn  gave  to  us,  who  were  cognizant  of  his  increasing  ailments, 
warning  of  a  probable  fatal  termination.  We  respond  to  the  sentiments 
which  have  been  so  felicitously  expressed  by  the  Attorney  General  in 
presenting  the  resolutions  of  the  bar  touching  the  loss  which  the  pro- 
fession, in  common  with  this  court,  has  sustained. 

Mr.  Justice  Egan  was  trained  for  the  bar  in  Virginia,  whence  he  came 
in  early  manhood  to  this  State,  and  immediately  entered  upon  active 
professional  life.  Twice  called  to  the  district  bench,  he  discharged  the 
duties  of  that  position  in  such  manner  as  to  single  him  out  for  further 
preferment,  so  that  when  elevated  to  the  place  he  occupied  beside  us, 
he  brought  with  him  the  approbation  of  those  who  knew  his  eminent 
fitness. 

There  is  great  expressiveness  in  the  phrase  "a  conscientious  and  up- 
right judge,"  and  our  deceased  brother  was  well  entitled  to  have  it 
applied  to  him.  He  was  a  pattern  of  uprightness  and  purity,  careful  in 
investigation,  weighing  well  all  that  had  been  said  by  counsel,  whether 
in  oral  or  printed  argument,  on  the  one  side  or  on  the  other ;  but  always 
looking  straight  forward  to  find  out  where  the  right  lay,  and  steadily 
following  that  right  when  his  mind  was  satisfied.  He  was  a  man  of  ex- 
traordinary firmness,  and  when  his  own  convictions  were  fixed  and  had 
been  fixed  by  patient  hearing  and  deliberate  thought,  he  could  brave 
without  quailing  any  obloquy  in  maintaining  them.  When  he  had  con- 
vinced his  judgment  on  the  law  of  any  case  his  independence  and  cour- 
age assumed  the  dignity  of  moral  heroism,  and  from  that  moment  he 
confronted  consequences  unflinchingly  and  with  a  sort  of  proud  defiance 
that  exulted  in  the  consciousness  of  his  own  rectitude.  He  was,  indeed, 
brave  as  a  lion,  and  in  all  respects  above  reproach. 

One  of  the  conspicuous  qualities  of  his  mind  was  caution,  as  cour- 
tesy was  a  marked  characteristic  of  his  manner.  He  had  that  suave 
and  gentle  politeness  which  was  formal  without  degenerating  into  form- 
alism, and  which  we  are  accustomed  to  hear  called  the  manner  of  the  old 
school,  and  which,  certainly,  in  some  respects  deserves  imitation.  His 
personal  carriage  was  dignified  and  graceful,  and  his  public  utterances 
were  always  in  good  taste  and  of  good  quality. 

We  unite  with  our  brethren  of  the  bar  in  tendering  to  the  family  of 
the  deceased  our  sincere  condolence,  and  as  a  testimonial  of  respect  to 
his  memory,  the  resolutions  and  other  proceedings  of  the  bar  shall  be 
spread  upon  our  minutes,  and  we  shall  adjourn  without  transacting  any 
business. 
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REVISED  AND  ADOPTED  M\Y  30.  1878. 


RULE  I. 

1.  In  preparing  transcripts  of  records,  in  causes  appealed  to  this 
Court,  clerks  of  lower  courts  must  observe  the  following  requirements: 

First — Such  transcripts  should  be  written  in  a  fair,  legible  hand,  on 
good,  strong  paper  (the  latter  having  a  double  margin  on  each  page^ 
thereof),  and  the  various  parts  should  be  securely  fastened  together. 

Second — The  different  portions  of  a  record  should  be  made  to  ap- 
pear in  the  order  of  their  respective  filing. 

jTAird— Provided,  however,  that  when  the  records  of  one  or  more 
other  suits  are  introduced  as  evidence  in  a  cause,  such  records  should 
appear  in  the  transcript  distinct  from,  and  subsequent  in  order  to,  the- 
rest  of  the  record  of  the  principal  suit. 

Fourth — The  transcript  should  show  for  which  party  to  the  suit 
each  witness  is  sworn,  and  by  which  party  each  document  or  record  i& 
offered  in  evidence. 

Fifth — No  one  document  should  be  copied  twice  in  the  transcript. 

Sixth — An  accurate  alphabetical  index  should  be  attached  to  ancJ 
form  part  of  each  transcript,  affording  reference  to  particular  pages  of 
the  same  (and  with  proper  designations  or  words  of  description)  for  the 
several  pleadings,  processes,  and  orders  in  the  suit;  for  the  depositions 
and  testimony  of  each  witness  by  name  (and  not  by  general  reference 
to  testimony);  for  the  note  of  evidence;  and  for  each  document,  giving 
the  latter  its  correct  title,  or  some  suflflcient  designation  showing  its 
nature  and  character,  (and  not  merely  by  the  letters,  marks,  or  figures 
indorsed  tliereon). 

Seventh — Provided,  that  when  records  of  other  suits  are  included 
in  the  transcripts,  as  indicated  above  in  the  third  requirement,  a  like 
index  to  each  of  such  records  should  follow  the  general  index. 

2.  Any  neglect  or  omission  to  observe  this  rule  strictly,  will  sub- 
ject clerks,  as  aforesaid,  to  the  cost  of  repairing  such  neglect  or  omis-r 
Bion. 
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RULE  IL 

The  party  applying  for  the  filing  of  a  transcript  of  the  record  in  a 
cause  in  this  Court,  must  first  tender  to  the  clerk  his  bond,  with  satis- 
factory security,  in  the  sum  of  fifty  dollars,  for  the  payment  of  such 
fees  as  may  accrue  to  the  clerk,  or  deposit  with  the  latter,  in  place  of 
43uch  bond,  the  sum  of  twenty  dollars. 

RULE  III. 

1.  Cases  will  be  docketed  in  the  order  of  their  filing. 

2.  Pursuant  to  Acts  No.  17,  of  the  laws  of  1876,  and  No.  22,  of  1878, 
the  clerk  will  keep  a  Summaru  Docket,  but  will  enter  causes  therein  only 
on  the  formal  application  of  counsel  in  writing,  stating  the  facts  entitling 
euch  causes  to  a  summary  trial,  and  he  will  so  enter  them  in  the  order 
of  such  application. 

3.  Whenever  it  shall  be  made  to  appear  to  the  Court  that  a  case 
has  been  improperly  caused  by  counsel  to  be  placed  upon  the  Summary 
Docket,  the  same  sliall  thereupon  be  transferred  to  the  Ordinary  Docket, 
and  entered  at  the  foot  thereof. 

RULE  IV. 

1.  Only  counsel  engaged  in  a  cause  will  be  allowed  to  withdraw  the 
record  of  the  same  from  the  clerk's  office,  and  then  not  until  the  expira- 
tion of  the  three  days  allowed  by  law  within  which  motions  to  dismiss 
may  be  filed. 

2.  Records  shall,  in  all  cases,  be  receipted  for  on  withdrawal.  They 
should  be  returned  to  the  office  within  a  reasonable  time,  and  must  be 
430  returned  on  the  requisition  of  the  clerk. 

3.  No  record  shall  be  withdrawn  from  the  clerk's  office  after  final 
decree  therein  made  has  become  executory,  except  upon  written  appli- 
<M,tion  to  the  Court  therefor,  and  the  order  of  the  Court  made  thereon. 

4.  Whenever  the  transcript  of  appeal,  which  has  been  filed  in  the 

clerk's  office  of  this  Court,  is  lost,  mislaid,  or  has  been  removed  from 

that  oflftce,  either  party  to  said  appeal  may  supply  its  place  by  another 

transcript,  which  shall  be  considered  as  filed  of  the  same  date  as  the 

filing  of  the  lost,  mislaid,  or  removed  transcript:  and  any  cause  in  which 

such  substituted  transcript  shall  be  filed,  will  be  heard  in  its  regular 

place  on  the  calendar,  notwithstanding  the  absence  of  the  transcript 

first  filed  in  this  Court. 

RULE  V. 

Court  will  be  held  every  day  of  each  alternate  week  of  the  session. 

RULE  VL 

1.  On  Monday  of  each  court  week  cases  will  be  called  and  fixed 
Tor  the  next  court  week:— three  for  Monday,  and  eight  for  every  other 
day;  provided  however,  if  there  be  causes  entitled  to  a  place  on  the 
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Summary  Docket  fifteen  of  them  shall  be  called  and  fixed  for  Tuesday^ 
and  the  same  number  (if  there  be  so  many)  shall  be  fixed  for  each  suc- 
ceeding day,  until  the  Summary  causes  are  exhausted.  These  cases  shall 
be  properly  posted  by  the  clerk,  by  eleven  o'clock  of  the  next  day> 
which  shall  be  notice  to  all  parties.  (This  portion  of  the  rule  will  not 
apply  in  country  terms,  during  the  pendency  of  which  cases  will  be 
called  and  tried  continuously,  in  the  order  in  which  they  are  filed). 

2.  Before  the  calling  of  cases,  opportunity  will  be  given  counsel  to 
have  any  cause  entitled  to  preference,  but  not  to  entry  in  the  Summary 
Docket,  made  subject,  on  motion,  to  be  called  and  fixed  for  trial. 

3.  All  cases  which  have  not  been  submitted  to  the  Court,  after 

having  been  twice  duly  called  for  trial,  shall  be  removed  from  the  docket 

and  placed  upon  a  docket  to  be  called  the  Delay  Docket,  and  shall  not 

be  again  put  upon  the  Trial  Docket,  except  on  motion  and  leave  granted 

thereon. 

RULE  VII. 

1.  Within  six  days  after  any  cause  shall  be  fixed  for  trial,  the  ap- 
pellant shall  file  with  the  clerk  a  printed  brief  or  abstract  of  the  cause^ 
containing  the  substance  of  all  the  material  pleadings,  facts,  and  docu- 
ments (referring  particularly  to  the  pages  of  the  record  where  they 
may  be  found),  and  an  accurate  reference  to  the  points  of  law  and 
authorities  upon  which  he  relies.  Ten  copies  thereof  to  be  furnished 
and  filed  with  the  clerk;  one  for  the  opposite  counsel,  and  the  remainder 
for  the  use  of  the  Court. 

2.  Within  twelve  days  after  the  fixing  of  a  cause,  the  appellee  shall 
also  file  ten  copies  of  a  similar  brief,  embodying  the  requirements  set 
forth  in  regard  to  the  appellant. 

3.  No  cause  shall  be  heard  unless  one  at  least  of  the  parties  has 
complied  with  the  foregoing  sections  of  this  rule,  and  if  neither  party 
has  so  complied,  the  case  shall  be  continued  and  go  to  the  foot  of  the 
docket.  If  only  one  party  has  complied,  he  may  argue  or  submit  the 
cause,  or  may  decline  to  do  either,  in  which  last  event  the  case  shall  be 
continued  and  go  to  the  foot  of  the  docket,  and  it  is  made  the  duty  of 
the  clerk  to  inform  the  Court  on  this  point  when  a  case  is  called  for 
trial. 

4.  If  appellant  has  filed  a  brief  before  the  day  fixed  for  hearing  the 
cause,  but  not  within  six  days  after  it  was  fixed  for  hearing,  and  the  ap- 
pellee has  not  filed  a  brief  at  the  time  the  cause  is  called  for  trial,  then 
the  appellant  may  submit  the  case,  and  the  appellee  may  be  allowed 
five  days  to  file  his  brief,  but  the  case  shall  not  be  orally  argued.  If 
the  appellant  shall  not  have  filed  any  brief  before  the  day  fixed  for  the 
hearing  of  the  cause,  and  the  appellee  hae  filed  his  brief  before  the 
opening  of  the  Court  on  that  day,  the  latter  may  argue  or  submit  the 
cause,  or  not  as  he  shall  prefer,  and  appellant  shall  not  in  that  case  be 
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permitted  to  argue  orally  the  cause,  if  the  appellee  does  not,  nor  shall 
he  have  time  to  flle  a  brief. 

5.  The  clerk  shall  receive  no  brief  in  a  cause,  after  it  is  submitted, 
unless  accompanied  by  a  certificate  in  writing  from  counsel  that  he  has 
delivered  a  copy  to  the  opposite  counsel,  with  the  date  of  such  delivery, 
or  by  a  written  acknowledgment  or  waiver  of  such  delivery  signed  by 
opposite  counsel,  who  shall  have,  upon  application  to  the  Court,  a 
reasonable  time  from  the  date  of  such  delivery  or  waiver  in  which  to 
reply;  and  in  such  cases  ten  copies  must  bo  filed  by  each  party  as  pre- 
scribed in  the  first  section  of  the  rulo. 

6.  All  briefs  in  a  cause  must  be  filed  in  the  clerk's  office,  and  before 
the  opening  of  Court  on  the  day  upon  which  the  cause  is  fijted  for  triaL 

RULE  VIIL 

1.  The  original  plaintiff  in  the  lower  court  shall  have  the  right  of 
opening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  Not  more  than  one  hour  will  be  allowed  to  the  counsel  for  each 
side,  except  where  in  special  cases  the  Court,  on  application  made  before 
the  opening  argument  is  begun,  may  otherwise  order.  The  time  not 
consumed  by  one  counsel  will  be  allowed  to  another  on  the  same  side. 

RULE  IX. 

1.  Applications  for  rehearing  must  be  by  petition  filed  within  the 
legal  delay,  and  must  bo  accompanied  by  a  printed  statement  of  all  the 
points  and  authorities  on  which  the  party  founds  his  application.  Addi- 
tional time  for  elaborating  the  argument  on  such  points  and  authorities 
may  be  granted  upon  a  proper  showing,  if  made  before  the  delay  ex- 
pires. 

2.  When  a  petition  for  rehearing  in  any  cause  is  filed,  the  clerk 
will  immediately  enter  it,  with  its  date,  in  the  docket  kept  for  the  pur- 
pose, and  place  the  record  with  the  decision  and  five  copies  of  the  peti- 
tion in  the  consultation  room. 

3.  When  a  rehearing  is  granted  the  cause  will  be  immediately  called 
and  fixed  with  preference,  and  briefs  will  bo  required,  as  in  the  first  and 
second  sections  of  Rule  VII. 

Oral  argument  may  be  granted,  in  the  discretion  of  the  Court,  if 
applied  for  on  motion,  and  four  days  notice  thereof  bo  given  to  the  op- 
posite counsel. 

The  clerk  will  properly  designate  the  cause  on  the  Judges'  docket 
as  being  upon  rehearing,  and  also  the  fact  when  oral  argument  is  to  be 
heard. 

4.  Only  one  rehearing  in  any  cause  will  be  granted. 

RULE  X. 

1.  Motions  for  dismissal  of  appeals  shall  be  filed  and  fixed  for  trial 
by  the  clerk  in  his  office.    They  shall  be  so  fixed  for  Monday  of  each 
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court  week,  at  least  one  week's  previous  notice  being  given  by  posting, 
as  prescribed  in  the  first  section  of  Rule  VI.;  but  if  not  tried  on  the  day 
for  which  they  are  thus  fixed,  they  shall  be  continued  to  Monday  of  the 
next  court  week. 

2.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on, 
and  on  their  trial  shall  be  argued  only  in  printed  briefs,  which  must 
conform  in  character  and  number  to  the  requirements  stated  in  sections 
first  and  second  of  Rule  VII. 

RULE  XI. 

1.  All  motions  made  in  open  Court  must  be  offered  before  the  reg- 
ular business  of  the  Court  is  begun  or  after  it  is  closed. 

2.  No  motion  will  be  entertained  unless  it  is  in  writing,  upon  not 
less  than  a  half-sheet  of  paper,  and  with  a  proper  title  indorsed  upon  it. 

3.  All  instructions  to  the  clerk  and  agreements  of  counsel,  on  which 
the  Court  is  to  act,  must  be  in  writing  and  duly  filed. 

RULE  XII. 

1.  The  Court  will  entertain  no  application  for  a  writ  of  prohibitic  n, 
unless  previous  notice  of  intention  to  make  such  application  shall  have 
been  given  to  the  opposite  party. 

2.  Hereafter  all  writs  of  mandamus  and  prohibition,  and  rules  to 
show  cause,  shall  be  fixed  and  submitted  on  printed  briefs,  and  without 
oral  argument. 

RULE  xni. 

Whenever,  pending  an  appeal,  either  party  shall  die,  his  proper 
representatives  may  voluntarily  come  in  and  be  admitted  parties  to  the 
suit,  and  thereupon  the  cause  shall  be  heard  and  determined  as  in  other 
cases.  When  the  appellant  dies,  pending  the  appeal,  if  his  proper  rep- 
resentatives be  known,  and  reside  within  the  State,  and  have  not  made 
themselves  parties  to  the  case,  the  appellee  may  on  affidavit  apply  for 
an  order  to  summon  them  to  appear  wiihin  twenty-five  days ;  and  in 
default  of  such  appearance,  after  due  return  of  service,  the  appellee  may 
move  the  dismissal  of  the  appeal,  or  have  the  cause  heard  and  deter- 
mined as  in  other  cases. 

If  the  proper  representatives  of  the  appellant  be  not  known,  or  do 
not  reside  within  the  State,  the  appellee  may,  on  affidavit,  obtain  an  or- 
der, that  unless  they  appear  and  become  parties  within  three  months 
from  publication,  the  appeal  will  be  dismissed.  The  appellee  must  cause 
the  said  order  to  bo  published  three  times  in  a  newspaper,  printed  at  the 
seat  of  government  of  the  State,  or  in  the  place  where  the  Court  sits, 
and  upon  proof  of  such  publication  and  in  default  of  appearance,  the 
appellee  may  have  the  appeal  dismissed,  or  the  cause  heard  and  deter- 
mined, as  in  other  cases. 
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If  the  appellee  dies  pending  the  appeal,  and  his  proper  representa- 
tives be  known  and  reside  within  the  State,  and  have  not  made  them- 
selves parties  to  the  cause,  the  appellant  may,  on  afBdavit,  apply  for  an 
order  to  summon  them  to  appear  within  twenty-five  days,  and  in  default 
of  such  appearance,  after  due  return  of  service,  the  appellant  may  pro- 
ceed to  have  the  cause  heard  and  determined,  as  in  other  cases. 

If  the  appellee's  proper  representatives  be  not  known,  or  do  not 
reside  in  the  State,  the  appellant  may,  on  afiQdavit,  obtain  an  order  that 
unless  they  appear  and  become  parties  within  three  months  from  publi- 
cation, the  appellant  will  proceed  to  have  the  cause  heard  and  deter- 
mined, and  cause  the  said  order  to  be  published  three  times  in  a  news- 
paper, printed  at  the  seat  of  government  of  the  State,  or  in  the  place 
where  the  Court  sits,  and  upon  proof  of  such  publication,  and  in  default 
of  appearance,  the  appellant  may  proceed  to  have  the  cause  heard  and 
determined,  as  in  other  cases. 

In  country  cases  the  time  of  personal  summonses  may  be  reduced, 
on  special  application,  according  to  circumstances. 

RULE  XIV. 

No  person  applying  for  admission  as  an  attorney  and  counselor-at- 
law  shall  be  examined  as  such,  until  his  name  as  a  candidate  for  ad- 
mission shall  have  been,  by  the  clerk,  published  during  three  judicial 
days,  at  the  foot  of  the  trial  list,  posted  at  the  court-room  door.  Appli- 
cation to  be  made  through  the  clerk. 

The  Court  will  hereafter  require  of  candidates  for  admission  to  the 
bar: 

First — Evidence  of  citizenship  of  the  State  of  Louisiana. 

iStfcond— Evidence  of  good  moral  character,  by  certificates,  in  con- 
formity to  the  statutes  of  March  29, 1823,  and  March  20,  1842,  and  of 
two  years  study  according  to  act  of  May  7, 1877. 

The  Court  will  not  be  satisfied  with  the  qualification  of  a  candidate 
in  point  of  legal  learning,  unless  it  shall  appear  by  examination  that  he 
is  well  read  in  the  following  course  of  studies  at  least :  Story  on  the 
Constitution  ;  VatteFs  Law  of  Nations,  or  Wheaton's  Elements  of  Inter- 
national Law;  the  Louisiana  Civil  Code;  the  Code  of  Practice;  the 
Statutes  of  the  State  of  a  General  Nature ;  the  Institutes  of  Justinian  ; 
Domat's  Civil  Law ;  Pothier*s  Treatise  on  Obligations ;  Blackstone's 
Commentaries,  Fourth  Book ;  Kent's  Commentaries  ;  Smith  on  Mercan- 
tile Law ;  Story  or  Parsons  on  Notes ;  Chitty  or  Bayley  on  Bills ;  Green- 
leaf,  Starkie,  or  Phillips  on  Evidence ;  Russell  on  Crimes  ;  and  the  Ju- 
risprudence of  Louisiana,  as  settled  by  the  decisions  of  the  Supreme 
Court. 

The  examination  shall  be  conducted  in  the  following  manner :  At 
the  beginning  of  the  session  in  New  Orleans,  the  Court  will  appoint  from 
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among  the  members  of  the  bar,  a  committee  of  seven,  who  are  earnestly 
requested  to  lend  their  aid  to  the  Court.  Upon  the  candidate  producing 
a  certificate  from  the  committee  that  he  has  been  examined  by  them 
upon  the  above  works,  and  that  he  is,  in  their  opinion,  qualified  for  ad- 
mission to  the  bar,  the  Court  will  admit  him  to  a  public  examination, 
and  if,  after  such  public  examination,  they  concur  with  the  committee  in 
opinion,  the  candidate  will  be  admitted  and  licensed  as  an  attorney  and 
<30unselor-at-law,  and  not  otherwise. 

The  committee  will  meet  twice  in  each  month,,  during  the  sessions 
of  the  Supreme  Court,  to  wit:  on  the  Friday  preceding  each  court 
week. 

The  Court  will  examine  on  Tuesday  of  each  court  week. 

Each  candidate  to  be  examined  separately  before  the  committee  and 
the  Court. 

The  foregoing  rules  will  be  relaxed  in  the  country  districts  when 
necessary  for  the  proper  dispatch  of  business,  or  when  their  rigid  en- 
forcement, in  the  short  time  the  Court  sits  in  those  districts  would  work 
injury,  or  a  protracted  delay. 
2 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  EEPORTED. 


PAGE. 

Aprelasto  vs.  Mills 1345 

Allen  vs.  Merchants'  Mutual 

Insurance  Company 1386 

Allison,  Ct)oke,  vs 963 

Allison  &  Co.  and  Sheriff,  Jurey 

&Gilli8  vs 1234 

Amacker,  George  vs 390 

Amedee,  Herrmann  &Vignes  vs  393 

Anderson  vs.  Arnette  et  al 72 

Anderson,  State  vs 557 

Ansel  m.  Succession  of 1145 

Arnette  et  al.,  Anderson  vs.  . .  72 
Arthur  &  Co.,  Avendano  vs . . .  316 
Attorney  General,  Lannes  etal. 

State  ex  rel.  vs 954 

Aurich  vs.  Wolf  &  Levi 375 

Austin  vs.  Ciiizens'  Bank  and 

Sheriff 689 

Avendano  vs.  Arthur  &  Co . . .  316 

Baker,  State  vs 1134 

Baird,  Nalle  vs 1148 

Bancker  V3.  Harrington  &  Co.  136 
Bankston,  Sharkey,  Tutor,  vs.  891 
Earfleld  et  al.,  Harrington  vs..  1297 
BarkduU  vs.  Herwig  and  Smith  618 
Barrow,  State  ex  rel.  Rills  vs. .  657 

.  Barrow  vs.  Lapene 310 

Barth  vs.  Kasa 940 

Bartley  vs.  Qty  of  New  Orleans  264 
Bass  vs.  Messick,  Sheriff,  et  al.  373 
Bauer  vs.  Lochte  &  Cordes  and 

Sheriff 685 

Bauman,  Succession  of 1138 

Bayly,  Succession  of 75 

Bayly  &  Pond  vs.  Stacey  & 

Poland 1210 

Beatty  alias  Brown  et  al..  State 

vs 1266 

Beauregard  vs.  Leveau 302 

Becker,  State  vs 682 

Becnel,  Succession  of  Baily  vs .  1032 
Beelman  and   Beelman,  Lau- 
rent vs 363 

Benedict  vs.  Florat,Tutor,  et  al.l337 

Benton  vs.  Mahan  et  al 1401 

Berard  vs.  Boagni 1125 

Bessou,  Brown  vs 734 

Bevens  vs.  Weill  et  al 185 

Bienvenu  vs.  Parker 160 

Bienvenu  et  al.,  Morris  vs 878 

Billgery,  Ducoing  vs 250 


PAGE. 

Billgery  vs.  Ferguson 84 

Bishop    &   Co.    et  al.,  Dodd, 

Brown  &  Co.  vs 1178 

Blake  et  al.  vs.  Minors  Kearney 

and  Lake 388 

Blanton  vs.  Ludeling  et  al 1232 

Blasini  et  al.  vs.  Succession  of 

Blasini 1388 

Bloom  &  Co.  vs.  Kern  et  al. . . .  1263 
Blouin  et  al.  vs.  Liquidators  of 

Hart  &  Hubert 714 

Boagni,  Berard  vs 1125 

Board  of  Assessors,  State  ex 

rel.  N.  O.  City  R.  R.  Co.  vs. .  261 
Board  of  Health  et  al.,  Clark 

vs 1351 

Board  of  Liquidators,  State  ex 

rel.  Board  of  Supervisors  vs.  816 
Board  of  Liquidation,  Louis- 
iana National  Bank  vs 1356 

Board   of   Liquidation,    Lord 

Cecil  et  al.  vs 34 

Board  of  Liquidators,  Hamlin 

et  al.  vs 443 

Board  of  Liquidation,  Lesas- 

sier  &  Binder  vs 611 

Board  of  Liquidation,  Forstall 

&Sonsv8 1151 

Board  of  School  Directors  vs. 

Delahoussaye,  Sr 1097 

Bollinger,  Succession  of 193 

Bondurant,  Watson  vs 1 

Bonner,  Garrett,  Executor,  vs.  1306 

Bougere,  Succession  of 422 

BouUt  vs.  Sarpy  et  al 494 

Bouny  et  al..  Brown  vs 174 

Boutte  et  al.  vs.  Executors  of 

Boutteetal 177 

Boutte,  Succession  of 128 

Bowman  vs.  Kaufman,  Sheriff.  1021 
Bowman,    Parish   of   Plaque- 
mines vs 1403 

Bradford  vs.  Lafargue 432 

Bradley  et  al.,  State  vs 326 

Breaux,    Fenner    &   Hall  vs. 

Francke 336 

Briant  vs.  Hebert  et  al 1127 

Brice  vs.  Watkins  et  al 21 

Brinker,  Johns  vs 241 

Briscoe,  State  vs 433 

Broadway  Savings  Bank  of  St 

Louis  vs.  Vorster  et  al 587 


Digitized  by  VjOOQIC 


XX 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Brooks,  State  vs 335 

Broussard  vs.  Leo  Ditch  and 

Sheriff 1109 

Brown,  Adnninist'r  vs.  Blown.  066 

Brown  vs.  Be8sr)u 7:^4 

Brown  vs.  B<^un y  et  al . . . . 174 

Brown  and  Husband  vs.  Browrf  506 
Brown,  State  ex  rel.  Strauss  vs.    78 
Brown  et  al.,  Ventress,  Execu- 
trix, vs 1012 

Bruerier  and  Sheriff,  Burton  and 

Wifevs 478 

Buckley  vs.  Seymour 1341 

Buckner  et  al.,  Klein  vs 680 

Burbank  vs.  Harris 487 

Burns,  State  vs 679 

Bussey  &  Ct>.  vs.  Nelson 25 

Butler,  Succession  of 887 

Burton,  Ledoux  vs 576 

Burton  and  Wife  vs.  Brugier 
and  Sheriflf 478 

Caillier,  Adminis'trix,  Maraist, 

Fournet  &  Go.  vs 1087 

Caillouet,  Sevin  &  Gourdain  vs.  528 
Calhoun    vs.    Mechanics'   and 

Traders'  Bank 772 

Carlin,  Querin,  Administratrix, 

vs 1131 

Carroll  &  Co.  vs.  Hamilton  et 

al 520 

Catherwood  &  Co.  vs.  Shepard  677 
Cavanac,    Administrator,  Mc- 
Caffrey, Administrator,  vs . .  882 
Cavanac,  State  ex  rel.  Lacaze 

etalvs 237 

Cawthorn  et  al.  vs.  Cawthorn.1181 
Chaffraix  &  Agar  vs.  Lafltte  & 

Co 631 

Chaffe  &  Bro.  vs.  Morpran 1307 

Chargois,  State  ex  rel.  Coce  vs.  1102 
Chatenond  and    Husband  vs. 

Hebert  et  al 404 

Chiapella,  Parish  of  Iberia  vs.  1143 
Choppin  &  Beard  vs.  Louisiana 

Levee  Company 345 

Christian,  State  vs 367 

Citizens'  Bank  and  Sheriflf,  Aus- 
tin vs 689 

Citizens'  Bank  of  Louisiana  et 

al.,  Gillaspie  vs 1315 

City  of  N»-w  Orleans,  Bartley  vs.  264 
City  of  New  Orleans,  the  First 

Presbyterian  Church  vs 259 

City  of  New  Orleans,  O'Neill  vs.  220 
City  of  New  Orleans,  Jeflferson 
&  Lake  Pontchartrain  R.  R 

Co.  vs 211 

Caty  of  New  Orleans,  O'Hara  vs.  152 


PAGE. 

City  of  New  Orleans,  State  ex 

rel.  Houston  vs 82 

City  of  New  Orleans  vs.  David- 
son et  al 541 

City  of  New  Orleans  vs.  David- 
son and  Hill  et  al 554 

City  of  New  Orleans,  New- Or- 
leans   Canal    and    Banking 

Company  vs 1371 

City  of  New  Orleans  vs.  Mer- 
chants' and  Traders'  Insu- 
rance Company 876 

City  of  New  Orleans  vs.  Four- 

c'hy 910 

City  of  New  Orleans,  JeflTerson 
and  Lake  Pontchartain  Rail- 
way Company  vs 970 

Clark,  Sum  mers  &  Branuins  vs.  436 
Clark  vs.  Board  of  Health  et 

al 1351 

Clark,  Succession  of 801 

Claverie  vs.  Gerodias  and  Hus- 
band   291 

Clifton,  State  vs 951 

Clinton  and  Port  Hudson  R.  R. 

Company  vs.  Tax  Collector.  626 
Cobb  vs.  Richardson,  Sheriflf,  et 

al 1228 

Cochran  vs.  Ocean  Dry-Dock 

Company 1365 

Cole,  LaChambre  &  Co.  vs 961 

CoUens,  State  ex  rel.,  Jumel  vs.  861 
Collier  White  Lead  Company, 

Ranlett  vs 56 

Collins,  Sheriflf,  et  al..  Snider  et 

al.  vs 1236 

Collins,  Saloy  vs " 63 

Comeau  and  Wife,  Thibodeaux 

vs 1119 

Corapton  vs.  Sanford 838 

ConeiT  vs.  Rotchford,  Brown 

&  Co 692 

Connell  vs.  Hill 251 

Conrad,  Nalle  &  Cammack  vs.  503 

Cooke  vs.  Allison 963 

Cooper  and  Wife  vs.  Rhodes . .  533 
Cramer,  Sheriflf,  et  al.,  Klein  vs  372 
Crescent  CityLive-Stock  Land- 
ing and  Slaughter-House  Co., 

Smith  vs 1378 

Crescent  City  Live  Stock  L'ding 
and  Slaughter-House  Com- 
pany, Larrieux  vs 609 

Crescent  City  Live  Stock  L'ding 
and  Slaughter-House  Com- 
pany vs.  Larrieux 740 

Crescent  City  Live  Stock  and 
Slaughter  -  House  Company 
vs.  Larrieux 798 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xxi 


PAGE. 

Crescent-City  Railroad    Com- 
pany, Scliwartz  vs 15 

Cronan  et  al,  Schwartz  vs 993 

Cumminprs  vs.  Saux 207 

Caoey,  Newman  Brothers  vs. .  1201 

Curtis,  State  vs 1166 

Curtis,  State  vs 814 

Cushing  et  al.  vs.  Sambola  & 

Dacros  et  al 426 

Cutliff  et  al..  Snider  et  al.  vs. .  1195 

Daigre  et  al.,  Gay  &  Co.  vs. . .  1007 
Daspit  et  al.,  State  ex  rel.  Mer- 
chant vs 1112 

Daugherty  et  al.  vs.  Executrix 

of  Vance 1246 

Davidson  et  al.,  City  of  New 

Orleans  vs 541 

Davidson  and  Hill  et  al.,  City 

of  New  Orleans  vs 554 

D'Armond,  Mitchell  vs 396 

Decklar  vs.  Frankenberg^r. . .  410 

Doffarge  vs.  Meyer 548 

Delahoussaye,    Parish    of  St. 

Martin  ex  rel.  Baker  vs 1092 

Delahoussaye,  Sr.,    Board    of 

School  Directors  vs 1097 

Delavallade,  Dobel  vs 604 

Denegre  vs.  Denegre 275 

De  Poret  vs.  Guaman  et  al 930 

Ditch  and  SheriiT,Brou88ard  vallOO 

Doane  et  al..  State  vs 1194 

Dobel  vs.  Delavallade 604 

Dofld,  Brown  &  Co.  vs.  Bishop 

&Co.  etal 1178 

Dorville,  Succession  of 133 

Dougart,  Succession  of 268 

Dowling  vs.  Gaily 328 

Dowling,  Gaily  vs 323 

Dubuclet,  Harris  vs 662 

Duooing  vs.  Billgery 250 

Dupuis,Mayor  et  al.  of  Breaux's 

Bridge  vs 1105 

Durand  et  al.,  Tertron  vs 1108 

Durkin,  Succession  of 669 

Durham  vs.  Heirs  of  Daugh- 

erty  etal 12.5 

Eastin,  Sheriflf,  et  al.,  Greig. 

Tutor,  vs 1130 

Edwards  vs.  Ricks  et  al 926 

Ellerman  vs.  McMains  et  al . . .  190 

Elliott,  Musson  &  Co.  vs 147 

Eskridge  and  Husband  vs.  Far- 

rar 718 

Etna  Life  Insurance  Company, 

Schneider  vs 1198 

Evans  and  Husband  vs.  Payne 

&  Harrison 498 


PAGE. 

Executors  of  Boutte  et  al., 
Bnutte  et  al.  vs 177 

Executrix  of  Vance,  Daugherty 
etal.vs 1246 

Farrar,  Eskridge  and  Husband 

vs 718 

Fasnacht,  Fredericks  vs 117 

Fass  vs.  Rice  Bros.  &  Co 1278 

Faulk,  State  vs 831 

Favrot  et  al.  va.  Parish  of  East 

Baton  Rouge 606 

Fellows,  Mills  vs 824 

Ferguson,  Billgery  vs 84  . 

Fernandez  &  Co.,  Marqueze  & 

Co.  V8 195 

Field  et  al..  Foljett  et  al.  vs. . .  161 
Finnev  &  Byrnes,  Kirkpatrick 

Mrs*;  vs 223 

First  Presbyterian  Church  vs. 

City  of  New  Orleans 259 

Fisher,  State  ex  rel.  Barrow  vs  514 
Fix  vs.  Succession  of  Dierker  175 
Florat,  Tutor,  et  al.,  Benedict 

vs 1337 

Follett  et  al.  vs.  Field  et  al . .  161 
Fontelieu  et  al.,  State  ex  rel. 

Schwing  vs 1122 

Ford,  State  vs 311 

Foreman  vs.  Saxon  et  al 1117 

Forrester  et  al.  vs.  Mann 542 

Forstall  &  Sons  vs.  Board  of 

Liquidation 1151 

Foucher, Widow.  Succession  of  .1017 
Foulhnuze  et  al,  Police  July 

Parish  of  Plaquemines  vs..     64 
Fourchy,  City  of  New  Orleans 

vs 910 

Fournet  et  al.,  State  ex  rel. 

Nelson  vs 1103 

Fran  eke,    Breaux,    Fenner   & 

Hall  vs 336 

Frankenberger,  Decklar  vs. . .  410 

Fredericks  vs.  Fasnacht 117 

Freret,  Hickman  vs 1067 

Gaines  vs.  Succession  of  Del 

Campo 245 

Gale,  Succession  of 351 

Gaily  vs.  Dowling 323 

Gaily,  Dowling  vs 328 

Garignes,  Tax  Collector,  Wil- 
liams vs 1094 

Garrett,  Executor,  vs.  Bonner.  1305 
Gartakamp,  Hackenburg  vs..  898 

Gay  &  Co.  vs.  Pike 1332 

Gay  &  Co.  vs.  Daigre  et  al. . . .  1007 

George  vs.  Amacker 390 

George,  Pinard  vs 384 

Digitized  by  VjOOQIC 


xxii 


TABLE  OF  CASES  REPORTED. 


PAGE. 

George  vs.  Taylor 770 

Oerodias  and  Husband,  Clave- 

rievs 291 

Gerson  vs.  Hamilton 737 

Gerson,  Jr.,  vs.  Jamar 1294 

Gest  &  Atkinson  vs.  N.  O.,  St. 

Louis,  and  Chicago  R.  R.  Co.    28 

Gettwerth  vs.  Hedden 30 

Gillaspie  vs.  Citizens*  Bank  of 

Louisiana  et  al 1315 

GiU,Scovel  vs 1207 

Gilmore  vs.  Logan  et  al 1276 

Goepper  &  Sor  s  vs.  Lnsse 392 

Gonzales  vs.  Lindsay,  Tax  Col- 
lector  1085 

Gordon  vs.  Goule 138 

Goul^,  Gordon  vs 138 

Gould,  Meshew  vs 163 

Goux  et  al.  vs.  Moucla 743 

Greig,  Tutor,  vs.  Eastin,  Sheriff, 

etal 1130 

Guilbeau,  Administrator,  Ma- 

raist,  Syndic,  vs 1089 

Guilbeau  et  al.  vs.  Thibodeau 

etal 1099 

Gunter,  State  vs 536 

Gusman  et  al.,  De  Poret  vs . . .  930 

Haber,  Ozanne  vs  . , 1384 

Hackenburg  vs.  Gartskamp . . .  898 
Hamilton  et  al.,  Carroll  &  Co. 

vs .^^20 

Hamilton,  Gerson  vs 737 

Hamilton  et  al.  vs.  Hodges  et 

al 1290 

Hamlin  et  al.  vs.  Board  of  Li- 
quidators    443 

Harrington  &  Co.,  Bancker  vs  l:^ 

Harris  et  al,  Suite  vs 90 

Harris,  Burbank  vs 487 

Harris  vs.  Dubuclet 662 

Harris,  State  vs 1340 

Harrington  vs.  Bartield  et  al . .  1297 

Harrison,  State  vs 1329 

Hart  et  al.  vs.  St.  Charles  St. 

Railroad  C  )mpany 758 

Hart  &  Hebert,  Pike,  Brother 

&Co.  vs 868 

Haynes  vs.  0*Neil,  Sheriff,  et  al.l238 

Hebert  et  al..  Briant  vs 1127 

Hebert,  Chatpnond  et  al.  vs. . .  404 

Hedden,  Gettwerth  vs 30 

Heffner,  Sheriff,  et  al..  White  & 

Barrett  vs 1280 

Heffner,  Sheriff,  Van  Loan  vs .  1213 
Heffner,  Sheriff,  etal.,  Williams 

vs 1193 

Heirs  of  Daugherty  et  al.,  Dur- 
ham vs 1255 


PAGE. 

Helm  et  al.  vs.  Meyer,  Weis  & 

Co 943 

Herbert  et  al.,  Logan  vs 727 

Herrmann  &  Vignes  vs.  Ame- 

dee 393 

Herwig  and  Smith,  Barkdull  vs  618 

Hibard,  Neel  vs 808 

Hibernia  Insurance  Company, 

0*Hern  vs 959 

Hibernia  Insurance  Company, 

Magner  vs 1357 

Hickman  vs.  Freret  et  al 1067 

Hinckley,  Succession  of 1083 

Hill,  Connell  vs 251 

Hodges,  Tutrix,et  al.,  Hamilton 

et  al.  vs 1290 

Hoffman  &  Co.,  Serra  e  Hijo  vs  67 
Holten,  Succession  of  Pinard  vs  167 
Houston,  Sheriff,  State  ex  rel. 

Agusti  vs 1174 

Huey,  Parish  of  Lincoln  vs 1244 

Hyams.  Succession  of 460 

Ivens  vs.  Ivens  &  Co 249 

Jackson,  Succession  of 463 

Jackson,  Spears  vs 523 

Jamar,  Gerson,  Jr.,  vs 1294 

Jamison,  Montross  vs 172 

Jefferson  and  Lake  Pontchar- 
train  Railway  Co.  vs.  City  of 

New  Orleans 970 

Jefferson  &LakePontchartrain 
R.  R.  Co.  vs.  City  of  New  Or- 
leans   211 

Jessie,  State  vs 1170 

Johnson  vs.  Mayer  et  al 1203 

Johnson,  State  vs 305 

Johnson  et  al..  State  vs 881 

Johnson,  State  vs 904 

Johnson,  State  vs 921 

Johns  vs.  Brinker 241 

Jones  vs.  Trustees  of  the  Con- 
gregation of  Mount  Zion . . .  711 
Judge  of  the  Second  District 
Court,  State  ex  rel.  McClos- 

key  et  al.  vs 233 

Judge  of  Second  Judicial  Dis- 
trict, State  ex  rel.  Borland  vs  155 
Judge  of   the  Third    District 
Court,  State  ex  rel.  Boutroue 

vs 415 

Judge  of  Third  District  Court 

et  al.,  State  ex  rel.  EMer  vs.  229 
Judge  of  Fourth  District  Court, 

State  ex  rel,  Baltor  vs 599 

Judge  of  Fifth  District  Court 
ot  al..  State  ex  rel.  Zuntz  & 
Sporl  vs 582 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  EEPORTED. 


xxlii 


PAGE. 

Judg^e  Sixth  District  Ck)urt  et 
al..  State  ex  rel.  Kramer  vs.  1014 

Judge  of  Sixth  District  Court, 
State  ex  reL  La.  B'd  of  Trus- 
tees for  Blind  vs 1026 

Judge  of  Sixth  District  Court, 
State  ex  rel.  Becker  vs 1350 

Judge  of  the  Fourteenth  Judi- 
cial District,  State  ex  rel.  Wil- 
liamson vs 314 

Judge  of  the  Parish  Court  of 
Ouachita,  State  ex  rel.  Ray  vs  183 

Judge  of  the  Superior  District 
Court,  State  ex  rel.  Maurice 
vs 603 

Jumel,  State  ex  rel.  Hartwell  vs  421 

Jumel,  State  ex  rel.  Paris  vs . .  235 

Jumel,  State  ex  rel.  Samuel  vs  339 

Jurey  &  Gillis  vs.  Allison  &  Co. 
and  Sheriff 1234 

Kasa,  Barth  vs 940 

Kaufman,  Sheriff,  Bowman  vs .  1021 

Kelly  vs.  Sandidge  et  al 1190 

Kern  et  al.,  Bloom  &  Co.  vs. . .  1263 

King,  Perret  vs 1368 

Finney,  Smith  vs 332 

Kirkpatrick,  Sheriff,  etal.,  Mar- 
tin vs 1214 

Kirkpatrick,  Mrs.  vs.  Finney  & 

Byrnes 223 

Klein  vs.  Buckner  et  al 680 

Klein  vs.  Cramer,  Sheriff,  et  al.  372 

Labranchc,  Tax  Collector,  Lu- 

ling  vs 972 

LaChambre  &  Co.  vs.  Cole 961 

Lacoume,  Stewart  vs 157 

Lacroix,  Succession  of 924 

Lafargue,  Bradford  vs 432 

Lafayette  Fire  Insurance  Co. 

vs.  Remmers 1347 

Lafltte  &  Co.,  Chaffraix  &  Agar 

vs 631 

Lalamie,  Administrator,  M^che 

etal.vs 1136 

Landry  vs.  Victor 1041 

Lannes  et  al.,  Workingmen's 

Bank  vs 871 

Lapene,  Barrow  vs 310 

Larrieux  vs.  Crescent  City  Live 
Stock  Landing  and  Sluugh- 

ter-House  Company 609 

Larrieux,  Crescent  City  Live 
Stock  Landing  and  Slaugh- 
ter-House Company  vs 740 

Larrieux,  Crescent  City  Live 
Stock  and  Slaughter-House 
Company  vs 798 


PAGE. 

Laurent  vs.  Beelman  and  Beel- 

man 363 

Ledoux  vs.  Burton 576 

Lehman,  Abraham  &  Co.  vs. 

Levy  and  Husband 745 

Leppelraan,  Succession  of 468 

Lesassier  &  Binder  vs.  Board 

of  Liquidation 611 

Leveau,  Beauregard  vs 302 

Levy  and  Husband,  Lehman, 

Abraham  &  Co.  vs 745 

Lindsay,  Tax  Collector,  Gon- 
zales vs 1085 

Lion  and    Husband,  Murrell 

vs 265 

Lippmins  vs.  McCranie 1251 

Liquidators  of  Hart  &  Hubert, 

Blouin  et  al.  vs 714 

Liverpool,  London  &  Globe  In- 
surance Co.,  Weight  et  aJ.  vs .  1186 
Lochte  &  Cordes  and  Sheriff, 

Bauer  vs 685 

Logan,  Gilmore  vs 1276 

Logan  vs.  Hebert  et  al 727 

Lord  Cecil  et  al.  vs.  the  Board 

of  Liquidation 34 

Louisiana  Levee  Co.,  Choppin    * 

&  Beard  vs 345 

Louisiana  Levee  Co.,  Montgo- 
mery vs 607 

Louisiana  National  Bank  vs. 

the  Board  of  Liquidation. .  .1356 
Loudon  and  Sheriff,  Wade  vs.  660 

Lovell  vs.  Payne  et  al 511 

Lowry,  Rapp  vs 1272 

Lud'^ling  et  al.,  Blanton  vs 1232 

Lusk  vs.  Succession  of  Benton  686 

Lusse,  Goepper  &  Sons  vs 392 

Luling  vs.  Labranche,  Tax  Col- 
lector   972 

Lyons  et  al..  Teal  et  al.  vs 1140 

Maduel,  Executor,    et  al.  vs. 

Tuyes  et  al 1404 

Magner  vs.  Hibernia  Insurance 

Company 1357 

Mahan  et  al.,  Benton  vs 1401 

Mailhot  vs.  Pugh 1359 

Malloy,  State  vs 61 

Mann,  Forrester  et  al.  vs 542 

Mann,  Richardson  vs 1060 

Maraist,  Fournet  &  Co.  vs.  Cail- 

lier,  Administratrix 1087 

Maraist,  Syndic,  vs.  Guilbeau, 

Administrator 1089 

Marbury  et  al.  vs.  Pace 1330 

Marks,  State  ex  rel.  Duffel  vs.  70 
Marks,  State  ex  rel.  Duffel  vs.  97 
Marino,  Sattler  &  Co.  vs 355 


Digitized  by  LjOOQIC 


xxiv 


TABLE  OF  CASES  REPOBTED. 


PAGK 

Marin  et  al.  vs.  Sheriff  and  City 

of  New  Orleans 293 

Martin  vs.  Kirkpatrick,  Sheriff, 

etal 1214 

Mart;in,  Peterkin  vs 894 

Marqueze  &  Co.  vs.  Fernandez 

&Co 195 

Martinez  et  al.  vs.  Succession 

of  Vivos 818 

Mayer  et  al.,  Johnson  vs 1203 

Mayor  and  Administrators  of 
N.  O.,  State  ex  rel.  Carondelet 
Canal  and  Navigation  Co.  vs.  129 
Mayor  et  al.  of  Breaux's  Bridge 

vs.  Dupuis 1105 

Mayronne,  Tutor,  vs.  Wagga- 

man  etal 974 

McCaffrey,  Administrator,  vs. 

Cavanac,  Administrator 882 

McCranie,  Lippmins  vs 1251 

McElvin  vs.  Taylor  et  al 552 

McKnight  vs.  Parish  of  Grant  361 
McLear  &  Kendall  vs.  Succes- 
sion of  Hunsicker 1225 

McMains  et  al,  EUerman  vs. .  190 

McVay,  Sewell  vs 673 

Mechanics'  and  Traders*  Bank, 

Calhoun  vs 772 

Meche  et  al.  vs.  Lalamie,  Ad- 
ministrator       1136 

Merchants'  Mutual  Insurance 

Company,  Werlein  vs 1399 

Merchants'  Mutual  Insurance 

Company,  Allen  vs 1386 

Merchants*  and  Traders*  Insu- 
rance Company,  City  of  New 

Orleans  vs  876 

Meshew  vs.  Gould 163 

Messick,  Sheriff,  et  al.,  Bass  vs.  373 

Meyer  vs.  Deffarge 548 

Meyer,  Weis  &  Co.,  Helm  et  al. 

vs 943 

Michon,  Succession  of 213 

Mills,  Agelasto  vs 1345 

Mills  vs.  Fellows 824 

Minors   Kearney    and    Lake, 

Blake  etal.vs 388 

Mitchell  vs.  D'Armond 396 

Mix,  Sheriff,  et  al.,  Stewart  vs.  1036 

Monatt  vs.  Parker 585 

Monroe,  State  of  Louisiana  vs.l241 
Montfigue  et  al.  vs.  Weil  &  Bro.    50 

Montross  vs.  Jamison 172 

Montgomery  vs.  the  Louisiana 

Levee  Company 607 

Moore  &  Coleman  vs.  Rush. .  .1157 

Morere  et  al.,  Porter  vs 230 

Morgan,  Chaffe  &  Bro.  vs 1307 

Moriarty  et  al.,  Reardon  vs. . .  120 


PAGE. 

Morris  vs.  Womble,  Sheriff . . .  131^ 

Morris  vs.  Bienvenu  et  al 878 

Morrison,  State  vs 817 

Moucla,  Goux  et  al.  vs 743 

Murrell  vs.  Lion  and  Husband  255 
Musson  &  Co.  vs.  Elliott 147 

Nalle  vs.  Baird 1148- 

Nalle  &  Cammack  vs.  Conrad .  503 
Nalle  &  Cammack,  Peet,  Yale 

&  Bowling  vs 949 

Neel  vs.  Hibard 808 

Nelson,  Bussy  &  Co.,  vs 25 

Newman  Brothers  vs.  Cuhey . .  1201 
New-Orleans  Canal  and  Bank- 
ing Company  vs.  City  of  New 

Orleans 1371 

N.  O.,  St.  Louis,  and  Chicago  R. 

R.  Co.,  Gest  &  Atkinson  vs . .     2S 
N.  O.  &  Carrollton  R.  R  Co., 
State  ex  rel.  Martin  et  al.  vs  308 

Newton  et  al.,  State  vs 125a 

Nicholls  et  al..  State  ex  rel.  New 

Orieans  Pacific  R  R  Co.  vs.  1217 
Nicholls, Governor,  et  al..  State 
ex  rel.  New  Orleans  Pacific 

Railway  Co.  vs 980 

Nicol  and  Bowman,  State  vs. .  628 

Norwood,  Soule  vs 486 

Nugent  vs.  Stark  et  al 492 

Ocean  Dry-Dock  Co.,  Cochran 

vs 1365 

0*Connor  et  al.  vs.  Sheriff  et  al  441 
Oglesby  &  Co.,  Peterkin  V3. . .  907 
0*Hara  vs.  City  of  New  Orleans  152 
O'Hern  vs.  Hibemia  Insurance 

Company 959* 

O'Neil,  Sheriff,  et  al.,  Haynes  vs.l238 
O'Neill  vs.  City  of  New  Orleans  220 

Outs,  State  vs 1155' 

Ozanne  vs.  Haber 1384 

Pace,  Marbury  et  al.  vs 1330- 

Pargoud  vs.  Richardson 1286 

Parish  of  Lincoln  vs.  Huey. .  .1244 
Parish  of  St.  Martin  ex  rel. 

Baker  vs.  Delahoussaye 1092 

Parish    of   Madison,  Tunstall 

vs 471 

Parish  of  Iberia  vs.  Chiapella.1143 
Parish  of  Plaquemines  vs.  Bow- 
man  1403 

Parish  of  Grant,  McKnight  vs.  361 
Parish  Judge  of  Iberville  Par- 
ish, State  ex  rel.  Ventriss  vs  307 
Parish  Judge  of  St.  Martin  Par- 
ish, State  ex  rel.  Durand  et 
al.  vs 28a 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  EEPORTED. 


XXV 


PAGE. 

Parish  of  Madison,  Smith  vs. .  461 
Parish  of  East  Baton  Rouge, 

Favrot  et  al.  vs 606 

Parker,  Bienvenu  vs 160 

Parker,  Monatt  vs 585 

Parker,  State  ex  rol.  Wilson  vs .  1182 

Patrick,  Succession  of 1071 

Payne  &  Harrison,  Evans  and 

Husband  vs 498 

Payne  et  al.,  Lovell  vs 511 

Pearce,  Succession  of 1168 

Peck,  State  ex  rel.  Lisso  vs . . .  280 
Peet,  Yale  &  Bowling  vs.  Nalle 

&  Cammack 949 

Pendegast  vs.  Schwartz  et  al . .  59o 

Perret  vs.  King 1368 

Peterkin  vs.  Oglesby  &  Co. . . .  907 

Peterkin  vs.  Martin 894 

Picard  &  Weil  vs.  Wade 623 

Pickett,  W^oods  &  Bros.  vs. .  .1095 
Pike,  Brother  &  Co.  vs.  Hart  & 

Hebert 868 

Pike,  Gay  &  Co.  vs 1332 

Pilsbury,  Mayor,  State  ex  rel. 
Carondelet  Canal  and  Navi- 
gation Co.  vs 705 

Pinard  vs.  George 384 

Pointer,  Succession  of 370 

Police  Jury  of  Terrebonne  Par- 
ish, State  ex  rel.  Rabasse  vs  287 
Police  Jury  Parish  of  Plaque- 
mines vs.  Foulhouze  et  al. . .     64 

Porter  vs.  More  re  et  al 2'^ 

Price  et  al.,  Soye  vs 93 

Puckett,  Stuffier  vs 811 

Pugh,  Mailhot  vs 1359 

Querin,  Administratrix,  vs.  Car- 
lin 1131 

Queyrouze  &  Bois  et  al.  vs. 
Thibodeaux  et  al 1114 

Quin.  Succession  of 947 

Ranlett  vs.  Collier  White  I^ead 

Company 56 

Bapp  vs.  Lowry 1272 

Beardon  vs.  Moriarty  et  al  . . .  120 
Recorder  of  First  Recorder's 

Court, State  ex  rel.Geale  vs.  450 
Bemmei's,  Lafayette  Fire  In- 
surance Co.  vs 1347 

Benshaw  vs.  Richards 398 

Benshaw  vs.  Stafford 853 

Bhodes,  Cooper  and  Wife  vs. .  533 

Bice  Bros.  &  Co.,  Ffiss  vs 1278 

Bichardson,  et  al.,  Strother  vs.l269 

Bichardson,  Pargoud  vs 1286 

Bichardson  vs.  Mann 1060 

Bichardson  et  al.,  Cobb  vs. . . .  1228 


PAGE* 

Richardson  et  al.,  Williamson 

vs 1163 

Richards,  Renshaw  vs 398 

Ricks  et  al.,  Edwards  vs 926 

Robertson,  State  vs 340- 

Rogillio  et  al.,  State  ex  rel.  Slo- 

comb  vs 833 

Rolle,  State  vs 991 

Ross,  State  vs 1154 

Rotchford,  Brown  &  Co.,  Con- 

ery  vs 692 

Ruff  State,  and  Town  of  Pla- 
quemines vs 497 

Rush,  Moore  &  Coleman  vs. .  .1157 
Ryan,  State  vs 1176. 

Sales  et  al.,  State  vs 91& 

Saloy  vs.  Collins 6a 

Sambola  &  Ducros  et  al..  Gush- 
ing etal.  vs 426- 

Sand  el,  Schmidt  &  Zeigler  vs.  353^ 

Sandidge  et  al.,  Kelly  vs 1190 

Sanford,  Comptou  vs 838^ 

Sarpy  et  al.,  Boullt  vs 494 

Sattler  &  Co.  vs.  Marino 355- 

Saux,  Cummings  vs 207 

Saxon  et  al..  Foreman  vs 1117 

Schmidt  &  Zeigler  vs.  Sandel  353 
Schneider  vs.  Etna  Life  Insu- 
rance Company 1198- 

School  Board  vs.  Weber  et  al .  593 

Schwartz  vs.  Cronan  et  al 993  - 

Schwartz  vs.  the  Crescent-City 

Railroad  Company 15 

Schwartz  et  al.,  Pendegast  vs.  590 
Scott  &  Williams  vs.  Sheriff. . .  580 

Scovel  vs.  Gill 1207 

Serra  e  Hi  jo  vs.  Hoffman  &  Co  67 
Sevin  &  Gourdain  vs.  Caillouet  52ft 

Sewell  et  al.,  Thoms  vs 35^ 

Sewell  vs.  McVay 673 

•Sexton  vs.  Sullivan  et  al 34^ 

Seymour,  Buckley  vs 1341 

Sharkey,  Tutor,  vs.  Bankston  891 

Shay,  State  vs 114 

Shepard,  Catherwood  &  Co.  vs  677 
Sheriff  and  City  of  New  Orleans, 

Matin  et  al.  vs 29S 

Sheriff,  Scott  &  Williams  vs. . .  580 
Sheriff  et  al.,  O'Connor  et  al.  vs  441 

Sies,  State  vs 91& 

Simien,  State  vs 296 

Smith  vs.  Crescent  City  Live- 
stock L*ding  and  Slaughter- 

House  Company 137S 

Smith  vs.  Kinney 33^ 

Smith,  State  of  Louisiana  vs. .  457 
Smith  vs.  Parish  of  Madison. .  461 
Smith,  State  vs 84ft 


Digitized  by  LjOOQIC 


xxvi 


TABLE  OF  CASES  REPOKTED. 


PAGE. 

Snider  et  al.  vs.  Collins,  Sheriff, 

etal 1236 

Snider  et  al.  vs.  Cutliff  et  al..  .1195 

Snow,  State  vs 401 

Soule  vs.  Norwood 486 

Soye  vs.  Price  et  al 93 

Spears  vs.  Jackson 523 

Spencer,  State  vs 362 

Stacey  &  Poland,  Bayly  &  Poud 

vs 1210 

Stafford,  Renshaw  vs 853 

Stark  et  al.,  Nugent  vs 492 

State  of  Louisiana  vs.  Monroe.1241 
State  of  Louisiana  vs.  Smith . .  457 
State,    and    Town  of  Plaque- 
mines vs.  Ruff 497 

State  vs.  Anderson 557 

State  vs.  Baker 1134 

State  vs.  Beatty,  alias,  Brown 

etal 1266 

State  vs.  Becker 682 

State  vs.  Briscoe 433 

State  vs.  Burns 679 

State  vs.  Bradley  et  al 326 

State  vs.  Brooks 335 

State  vs.  Christian 367 

State  vs.  Clifton 951 

State  vs.  Curtis 814 

State  vs.  Curtis 1166 

State  vs.  Doane  et  al 1194 

State  vs.  Faulk 831 

State  vs.  Ford 311 

State  vs.  Gunter 536 

State  vs.  Harris  et  al 9i) 

State  vs.  Harrison 1329 

State  vs.  Harris 1340 

State  vs.  Jessie 1170 

State  vs.  Johnson  et  al 881 

State  vs.  Johnson 305 

State  vs.  Johnson 921 

State  vs.  Johnson 904 

State  vs.  Malloy 61 

State  vs.  Morrison 817 

State  vs.  Newton  et  al 1253 

State  vs.  Nicol  and  Bowman . .  628 

State  vs.  Outs 1155 

State  vs.  Robertson 340 

State  vs.  Rolie 991 

State  vs.  Ross 1154 

State  vs.  Rvan 117G 

State  vs.  Simien 296 

State  vs.  Snow 401 

State  vs.  Spencer 362 

State  vs.  Shay 114 

State  vs.  Sies 918 

State  vs.  Sales  et  al 916 

State  vs.  Smith 846 

State  vs.  Swayze 1323 

State  vs.  Tazwell  et  al 884 


PAGE. 

State  vs.  Tennant  et  al 862 

State  vs.  Thomas 301 

State  vs.  Thomas 600 

State  vs.  Tilman 1249 

State  vs.  Washington  et  al  . . .     49 

State  vs.  White 364 

State  vs.  Williams 1028 

State  vs.  Williams 1162 

State  vs.  Williams 842 

State  vs.  Weasel  et  al 919 

State  vs.  Von  Sachs  et  al 942 

State  vs.  Ziord,  alias  Warren  .  867 
State  ex  rel.  Barrow  vs.  Fisher  514 
State  ex  rel.  Agusti  vs.  Hous- 
ton, Sheriff    1174 

State  ex  rel.  Becker  vs.  Judge 

Sixth  District  Court 1350 

State  ex  rel.  Borland  vs.  Judge 

of  Second  Judicial  District.  155 
State  ex  rel.  Baltor  vs.  Judge 

of  Fourth  District  Court ...  599 
State  ex  rel.  Boutroue  vs.  the 
Judge  of  the  Third  District 

Court 415 

State  ex  rel.  Board  of  Super- 
visors vs.  Board  of  Liquida- 
tors    816 

State  ex  rel.Coce  vs.  Chargois .  1102 
State  ex  rel.  Collens  vs.  Jumel  861 
State  ex  rel.  Carondelet  Canal 
and  Navigating  Co. vs.  Mayor 
and  Administrators  of  N.  O.  129 
State  ex  rel.  Carondelet  C'anal 
and  Navigation  Co.  vs.  Pils- 

bury.  Mayor 705 

State  ex  rel.  Duffel  vs.  Marks.     97 
State  ex  rel.  Duffel  vs.  Marks    70 
State  ex  rel.  Durand  et  al.  vs. 
Parish  Judge  of  St.  Martin 

Parish 282 

State  ex  rel.  Elder  vs.  Judge  of 

Third  District  Court  et  al . . .  229 
State  ex  rel.  Geale  vs.  Recorder 

of  First  Recorder's  Court . .  450 
State  ex  rel.  Hartwell  vs.  Jumel  421 
State  ex  rel.  Houston  vs.  City 

of  New  Orleans 82 

State  ex  rel.  Kramer  vs.  Judge 

Sixth  District  Court  et  al. . .  1014 
State  ex  rel.  Lacaze  et  al.  vs. 

Cavanac 237 

Stiite  ex  rel.  Lannes  et  aL  vs. 

Attorney  General 954 

State  ex  rel.  La.  B'd  Trustees 
for  Blind  vs.  Judge  of  Sixth 

District  Court 1026 

State  ex  rel.  Llsso  vs.  Peck . . .  280 
State  ex  rel.  Martin  et  al.  vs. 
N.  O.  &  CarroUton  R.  R.  Co.  308 


Digitized  by  LjOOQIC 


TABLE  OF  OASES  REPORTED. 


xxvii 


PAGE. 

State  ex  rel.  Maurice  vs.  Judge 

of  Superior  District  Court. .  603 
State  ex  rel.  McCloskey  et  al. 
vs.  Judge  of  tlie  Second  Dis- 
trict Court 233 

State  ex  rel.  Merchant  vs.  Das- 
pit  et  al 1112 

State  ex  rel.  New-Orleans  Paci- 
fic R  R  Co.  vs.  Nicholls  et  al .  1217 
State  ex  rel.  N.  O.  City  R  R  Co. 

va.  Board  of  Assessors 261 

State  ex  rel.  New-Orleans  Paci- 
fic Railway  Co.  vs.  Nicholls, 

Governor,  et  al 980 

State  ex  reL  Nelson  vs.  Foumet 

et  al 1103 

State  ex  rel.  Paris  vs.  Jumel . .  235 
State  ex  rel.  Rills  vs.  Barrow. .  657 
State  ex  rel.  Rabasse  vs.  Police 

Jury  of  Terrebonne  Parish .  287 
State  ex  rel.  Ray  vs.  Judge  of 

the  Parish  Court  of  Ouachita  183 
State  ex  rel.  Samuel  vs.  Jumel  339 
State  ex  rel.  Schwing  vs.  Fon- 

telieuetal 1122 

State  ex  rel.  Strauss  vs.  Brown  78 
State  ex  rel.  Slooomb  vs.  Rogil- 

lioetal 833 

State  ex  rel.  Ventriss  vs.  Par- 
ish Judge  of  Iberville  Parish  307 
State  ex  rel.^Williamson  vs.  the 
Judge  of  the  Fourteenth  Ju- 
dicial District 314 

State  ex  rel.  Wilson  vs.  Parker .  1182 
State  ex  rel.  Zuntz  &  Sporl  vs. 
Judge  of  the  Fifth  District 

Stewart  vs.  Lacoume 157 

Stewart  vs.  Mix,  Sheriff,  et  al.l036 

Court  etal 682 

St  Charles  St.  R  R  Co.,  Hart  vs  758 
Strother  vs.  Richardson,  et  al .  1269 

Stuffier  vs.  Puckett 811 

Succession  of  Anselm 1145 

Succession  of  Bayly 75 

Succession  of  Butler 887 

Succession  of  Boutt^ 128 

Succession  of  Bollinger 193 

Succession  of  Benton,  Lusk  vs  686 

Succession  of  Boug^re 422 

Succession  of  Blasini,  Blasini  et 

al.  vs 1388 

Succession  of  Bauman 1138 

Succession  of  Baily  vs.  Becnel.1032 

Succession  of  Clark 801 

Succession  of  Durkin 669 

Succession  of  Dougart 268 

Succession  of  Dierker,  Fix  vs.  175 

Succession  of  Dorville 133 

Succession  of  Gale 351 


PAGE. 

Succession  of  Hoover  et  al.  vs. 

York  &  Hoover 752 

Succession  of  Hyams 460 

Succession  of  Hunsicker,  Mc- 

Lear  &  Kendall  vs 1225 

Succession  of  Hinckley 1083 

Succession  of  Jackson 463 

Succession  of  Lacroix 924 

Succession  of  Leppelman 468 

Succession  of  Michon 213 

Succession  of  M.  Del  Campo, 

Gaines  vs 245 

Succession  of  Pinard  vs.  Holten  167 

Succession  of  Pointer 370 

Succession  of  Pearce 1168 

Succession  of  Patrick 1071 

Succession  of  Quin 947 

Sullivan  et  al.,  Sexton  vs 342 

Succession  of  Tabarry 187 

Sueeession  of  Woods 1002 

Succession  of  Widow  Foucher.  1017 

Succession  of  Winn 702 

Succession  of  Zacharie 1260 

Summers  &  Brannius  vs.  Clark  436 
Swayze,  State  vs 1323 

Tabarry,  Succession  of 187 

Tax  Collector,  Clinton  and  Port 

Hudson  R  R.  Cc)mpany  vs. .  626 

Taylor  et  al.,  McElvin  vs 552 

Taylor,  George  vs 770 

Tazwell,  State  vs 884 

Teal  et  al.  vs.  Lyons  et  al 1140 

Tennant  et  al,  State  vs 852 

Tertrou  vs.  Durand  et  al 1108 

Thibodeaux  vs.  Comeau  and 

Wife 1119 

Thibodeau  et  al.,  Guilbeau  et 

al.  vs 1099 

Thibodeaux  et  al.,  Queyrouze 

&  Bois  et  aL  vs 1114 

Tilman,  State  vs 1249 

Thomas,  State  vs 600 

Thomas,  State  vs 301 

Thorns  vs.  Sewell  et  al 359 

Trustees  of  the  Congregation 

of  Mount  Zion,  Jones  vs . . .  711 
Tunstall  vs.  Parish  of  Madison  471 
Tuyes  etal.,  Maduel  et  al.  vs. .  1404 

Van  Loan  vs.  Hefifner,  Sheriff.  1213 
Van  Wickle  vs. Violet  and  Wife.1106 
Ventress,  Executrix,  vs.  Brown 

etal 1012 

Vickers,  Worrell  vs 202 

Victor,  Landry  vs 1041 

Violet  and  Wife, Van  Wickle  V8.1106 
Vives,  Succession  of,  Martinez 

etal.  vs 818 


Digitized  by  VjOOQIC 


xxviU 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Von  Sachs  et  al.,  State  vs 942 

Vorater  et  al.,  Broadway  Sav- 
ingB-Bank  of  St.  Louis  vs. . .  587 

Wade,  Picard  &  Well  vs 623 

Wade  vs.  Loudon  and  Sheriff.  660 
Waggaman  et  al.,  Mayronne, 

Tutor,  et  al.  vs 974 

Ward,  Tutor,  Willis  vs 1282 

Washington  et  al..  State  vs..     49 

Watson  vs.  Bondurant 1 

Watkins  et  al.,  Brice  vs 21 

Weasel  et  al.,  State  vs 919 

Weber  etal.,  School  Board  vs.  593 
Weight  et  al.   vs.   Liverpool, 

London  &  Globe  Insurance 

Company 1186 

Weil  &  Bro.,  Montague  et  al. 

vs 50 

Weill  et  al.,  Bevens  vs 185 

Wells,  Jr.,  Executor,  vs.  Wells  9J5 
Werlein  vs.  Merchants'  Mutual 

Insurance  Company 1399 

White  &  Barrett  vs.  Heffner, 

Sheriff,  etal 1280 

White,  State  vs 364 


PAGE. 

Williams  vs.  Garignes,  Tax  Col- 
lector  1094 

Williams  vs.  Heffner,  Sheriff, 

etal 1193 

Williams,  State  vs 1162 

Williamson  vs.  Richardson  et 

al 1163 

Williams,  State  vs 1028 

Williams,  State  vs 842 

Willis  vs.  Ward,  Tutor 1282 

Winn,  Succession  of 702 

Wolf  &  Levi,  Aurich  vs 375 

Womble,  Sheriff,  Morris  vs. . .  .1312 

Wood,  J.,  to  the  Court 672 

Woods  &  Bros.  vs.  Pickett.  . .  1095 

Woods,  Succession  of 1002 

Woolfolk  vs.  Woolfolk 139 

Workingmen's  Bank  vs.  Lan- 

nes  et  al 871 

Worrell  vs.  Vickers 202 

York  &  Hoover,  Succession  of 
Hoover  vs 752 

Zacharie,  Succession  of 1260 

Ziord,  alias  Warren,  State  vs . .  867 


Digitized  by  VjOOQIC 


LIST  OF  CASES  NOT  REPORTED. 


Alexander.  J.  M.,  vs.  Tenant,  W.,  et  al. 

Ange,  J.,  vs.  Variol,  M. 

Arbour,  J.  &  O.,  Blackie,  W.,  vs. 

Bassetti,  L.,  vs.  Caboche,  L. 

Bass  &  HoughtoD,  State  vs. 

BehaD,  W.  J.,  vs.  N.  O.  city  of. 

Blackie,  W.,  vs.  Arbour,  J.  &  O. 

Bloomer  et  al,  State  ex  rel.  Moxon,  J.  E.,  vs. 

Boisdore,  M.,  vs.  Dorville,  A.  &  N.,  et  al. 

Boisse,  O.,  vs.  Dickson,  Widow. 

Boy^  vs.  Miles,  T. 

Brewster,  R,  et  al.,  Hays,  J,  J.,  vs. 

Britten  &  Moore«  Bush  vs. 

Brown,  J.  N.,  Succession  of. 

Brown,  Mathilda,  Succession  of. 

Brown,  J.  D.,  et  al.,  Ventress,  J.  A.,  ex.,  vs. 

Bruen,  Z.,  Lauson,  S..  vs. 

Burkhardt,  J.  J.,  vs.Langles,  J.,  et  al. 

Bush  vs.  Britton  &  Moore. 

Caboche,  L.,  et  al.,  Bcissetti,  L.,  vs. 

Carey  &  Go.  vs.  Price,  Hine  &  Tupper. 

Cannon,  J.  W.,  State  vs. 

Casse,  P.,  Wood,  H.  A.,  vs. 

Chism  &  Boyd  vs.  Conrad,  A.  L.  D ,  et  aL 

Clarkson,  L.  B.,  vs.  Sparrow,  Mrs.  M. 

Clark,  P.,  city  of  N.  O.  vs. 

Clay,  J.  R  et  al.,  DeBlanc,  Mrs.  J.  V.,  vs. 

Clerk  Sixth  District  Court,  State  ex  rel.  Cooney,  J.,  vs. 

Council,  N.,  vs.  Davidson,  J.  C. 

Conrad,  A.  L.  D.,  et  al.,  Chism  &  Boyd  vs. 

Conery,  A.,  Green,  A.  E.,  vs. 

Collins,  J.  K  &  Bro.,  Tilton,  F.  W.,  vs. 

Couleau,  E.,  vs.  Wanen,  Atkinson  &  Co. 

Coudreau,  Henrietta,  Succession  of. 

Cramer,  £.  M.,  vs.  Succession  of  Crane,  A.  F. 


Digitized  by  VjOOQIC 


xxz 


LIST  OF  CASES  NOT  REPORTED. 


Crescent  City  L.  S.  L.  &  S.  H.  Co.  vs.  Kemer,  W.  0. 

Crescent  City  L.  S.  L.  &  S.  H.  Co.,  Durbridge  vs. 

Crooks,  H.  M.,  vs.  Thorn,  0. 

Davidson,  J.  C,  Connell,  N.,  vs. 

Davis,  G.  M.,  et  al..  Police  Jury  Concordia  Parish  vs. 

DeBlanc,  Mrs.  J.,  vs.  Clay,  J.  R.,  et  al. 

Dennison,  Jeff,  State  vs. 

Dennee,  S.  S.,  Everett,.C.,  vs. 

Dickson,  Widow,  Boisse,  O.,  vs. 

Dobbins,  J.  G.,  vs.  Lyons,  P.,  et  aL 

Domingo,  J.,  Font,  S.  J.,  vs. 

Dorville,  A.  &  N.,  Boisdor^,  M.,  vs. 

Ducre,  M.,  vs.  Mestier,  L.,  et  al. 

Durbridge  vs.  Crescent  City  L.  S.  L.  &  S.  H.  Co. 

Durbridge,  W.,  Smith  J.,  vs. 

Eagan.  E.  A..  Mitchell,  E.  W.,  vs. 

East,  Mrs.  F.  vs.  Eernan  &  McVea. 

Edwards,  J.  S.,  vs.  Warren,  Atkinson  &  Co. 

Elmore,  W.  A.,  vs.  Jumel. 

Everett,  Chas.,  vs.  Dennee,  R.  S. 

Passman,  Henry,  Succession  of. 

risk,  F.  M.,  Wheeler  &  Pratt  vs. 

Fontenot,  O.  B.,  vs.  Warren,  Atkinson  &  Co. 

Font,  S.  J.,  vs.  Domingo,  J. 

Forman,  B.  R,  City  of  New  Orleans  vs. 

French,  XJ.,  vs.  Rigsby. 

Gallagher,  M.,  State  vs. 

Garvey,  J.  P.,  vs.  Price,  Hine  &  Tupper. 

Gaudet,  F.  B.,  vs.  Succession  of  Courotte. 

Green,  A.  E.,  vs.  Conery,  A. 

Hall,  Richard,  State  vs. 

Handy,  Sheriff,  Lacoste,  J.,  vs. 

Hardesty,  Mrs.  E.  B.,  Succession  of. 

Hays,  JT.  J.,  vs.  Brewster.  R.,  et  al. 

Hebert,  M.  M.,  vs.  Hebert,  R.,  Tutor. 

Hebert,  R,  Tutor,  Hebert,  M.  M.,  vs. 

Heft,  P.,  Sr.,  Staiger,  J.  A.,  et  al.,  vs. 

Henderson,  W.,  vs.  Price,  Hine  &  Tupper  et  al. 

Hibemia,  Ins.  Co.,  O'Hern,  W.  P.,  vs. 

Hilburn,  C,  Weil,  E.,  vs. 

Hynson,  R  C,  Succession  of. 

Hynson,  W.  A.,  Succession  of. 

Judge  Sixteenth  Judicial  Court,  State  ex  rel.  Schwing  vs. 

Judge  Second  District  Court,  State  ex  reL  Mason  et  al.  vs. 


Digitized  by  VjOOQIC 


LIST  OF  CASES  NOT  REPORTED.  xxxi 

Judge  Third  District  Court,  State  ex  rel.  Larrieuz  vs. 

Judge  Fourth  District  Court,  State  ex  rel.  Haley,  C.  C,  vs. 

Judge  Second  District  Court,  State  ex  rel.  Mason,  W.  R,  vs. 

Judge  Fourth  District  Court,  State  (Houston,  W.  T.,)  ex  rel.  Harman  vs. 

Jumel,  Auditor,  Elmore,  W.  A.,  vs. 

Kahnback,  Mrs.  A.,  Spahr,  C,  Ex.,  vs. 

Keman  &  McVea,  East,  Mrs.  F.,  vs. 

Kemer,  W.  C,  Crescent  City  L.  S.  L.  and  S.  H.  Co.  vs. 

Kouns  &  Moran,  Lawson,  S.,  vs. 

Lacroix,  F.,  et  al.,  Succession  of  Co^de^iola,  E.  vs. 

Labarre,  T.  J.,  Police  Jury  Jefferson  Parish  vs. 

Lacoste.  J.,  vs.  Handy,  Sheriff,  et  al. 

Langles,  J.,  et  al.,  Burkhardt,  J.  J.,  vs. 

Lawson,  S.,  vs.  Bruen,  Z. 

Lawson,  S.,  vs.  Kouns  &  Moran. 

Lawrence,  H.,  vs.  Lelieve  &  Co. 

LeBlanc,  P.,  vs.  Selby,  N.  C,  et  al. 

Lehman,  A.  &  Co.  vs.  Payne,  J.  A.,  et  al. 

Lelieve  &  Co.,  Lawrence,  H.,  vs. 

Lyons,  P.,  et  al.,  Dobbins,  J.  G.,  vs. 

Madin,  L.  C,  vs.  State  of  Louisiana. 

Maynard,  Mrs.  M.  J/,  Merriam,  C.  L.,  vs. 

McCloskey,  Hugh,  Succession  of. 

Merriam,  C.  L.,  vs.  Maynard,  Mrs.  M.  J. 

Merrick,  E.  T.,  Ex.  North,  D.  B.,  vs. 

Mestier,  L.,  et  al.,  Ducre,  M.,  vs. 

Miles,  Isham,  State  vs. 

Miles,  T.,  Boye  vs. 

Michinard,  F.,  et  al.,  Reichard,  A.,  vs. 

Mitchell,  E.  W.,  vs.  Eagan,  E.  A. 

Montane,  J.,  vs.  Woerner,  A.,  et  al. 

Morgan,  Henry,  State  vs. 

Mueller,  Nelson,  H.,  vs. 

Nelson,  H.,  vs.  Mueller. 

New  Orleans,  city  of,  Behan,  W.  J.,  vs. 

New  Orleans  Canal  and  Banking  Co.  vs.  City  of  New  Orleans. 

New  Orleans,  city  of.  New  Orleans  Canal  and  Banking  Co.  vs. 

New  Orleans,  city  of,  vs.  Clark,  P. 

New  Orleans,  city  of,  vs.  Forman,  B.  R. 

New  Orleans,  city  of,  vs.  Nott,  E. 

New  Orleans,  city  of,  vs.  Nott,  W.  A. 

Nivette,  B.,  Shawcrop  &  Co.  vs. 

North,  D.  B.  vs.  Merrick,  E.  T.,  Ex. 

Nott,  E.,  City  of  New  Orleans  vs. 


Digitized  by  VjOOQIC 


xxxii  LIST  OF  CASES  NOT  REPORTED. 

Nott,  W.  A..  City  of  New  Orleans  vs. 

O'Hern,  W.  P.,  vs.  Hibemia  Ins.  Co.  et  al. 

Payne,  J.  A.,  et  al.,  Lehman,  A.  &  Co.,  vs. 

Peoples'  Bank,  Popovich,  M.,  vs. 

Pipes,  J.  W.,  Succession  of. 

Police  Jury  Jefiferson  Parish  et  al.  vs.  Labarre,  T.  J. 

Police  Jury  Concordia  Parish  vs.  Davis,  G.  M.,  et  aL 

Popovich,  M.,  vs.  Peoples*  Bank. 

Prague,  R,  vs.  Walliche,  E.  F.,  et  al. 

Price,  Hine  &  T upper  et  al.,  Henderson,  W.,  vs. 

Price,  Hine  &  Tupper,  Carey  &  Co.,  vs. 

Price,  Hine  &  Tupper,  Garvey,  J.  P.,  vs. 

Recorder  of  First  Recorder's  Court,  State  ex  reL  Geale  vs. 

Reichard,  A.,  vs.  Michinard,  F.,  et  al. 

Rigsby,  French,  U.,  vs. 

8egher8,  J.,  vs.  Soule,  N.,  et  al. 

Seiss,  S.,  vs.  Seiss,  D. 

Selby,  N.  C,  et  al.,  LeBlanc,  P.,  vs. 

Shawcrop  &  Co.  vs.  Nivette. 

Shepperd,  Henry  D.,  Succession  of. 

Sheriff  et  al..  State  ex  rel.  Schwing  vs. 

Smith,  J.,  vs.  Durbridge,  W. 

Soule,  N.,  et  al.,  Seghers,  J.,  vs. 

Spahr,  C.,  vs.  Kahnback,  Mrs.  A. 

Sparrow,  Mrs.  M.,  Clarkson,  L.  B.,  vs. 

Staiger,  J.  A.,  vs.  Heft,  P.,  Sr. 

State  ex  rel.  Cooney  vs.  Clerk  Sixth  District  Court. 

State  ex  rel.  Berens  vs.  Judge  Fourth  District  Court. 

State  ex  rel.  Geale,  H.,  vs.  Recorder. 

State  ex  rel.  Haley  vs.  Judge  Fourth  District  Court 

State  ex  rel.  Harmon  vs.  Houston,  W.  T. 

State  ex  rel.  Larrieux  vs.  Judge  Third  District  Court. 

State  ex  rel.  Mason  vs.  Judge  Second  District  Court. 

State  ex  rel.  Mason  vs.  Judge  Second  District  Court. 

Sta'e  ex  rel.  Moxon  vs.  Board  Liquidators! 

State  ex  rel.  Schwing  vs.  Judge  Sixteenth  Judicial  District  Court 

State  ex  rel.  Schwing  vs.  Sheriff  et  al. 

State  vs.  Bass  &  Houghton. 

State  vs.  Bloomer  et  al. 

State  vs.  Cannon,  J.  W. 

State  vs.  Dennison,  JefL 

State  vs.  Gallagher,  M. 

State  vs.  Hall,  Richard. 

State,  Madln,  L.  C,  vs. 


Digitized  by  VjOOQIC 


LIST  OF  OASES  NOT  REPORTED.  xxxiii 

State  VB.  Miles,  Isham. 
State  va  Morgan,  Henry. 
State  vs.  Thompson,  P. 
State  va  Wells,  W. 
Succession  of  Brown,  J.  N. 
Succession  of  Brown,  Mathilda. 
Succession  of  CJordeviola,  A.,  vs.  Lacroix,  F.,  et  al. 
Succession  of  Coudreau,  Henriette. 
Succession  of  Courotte,  Gaudet,  F.  B.,  vs. 
Succession  of  Crane,  A.  F.,  Cramer,  E.  M.,  vs. 
Succession  of  Fassman,  Henry. 
Succession  of  Hardesty,  Mrs.  E.  B. 
Succession  of  Hynson,  R  C. 
Succession  of  Hynson,  Mary. 
Succession  of  McCloskey,  Hugh. 
Succession  of  Pipes,  J.  W. 
Succession  of  Shepperd,  Henry  D. 
Succession  of  Woods,  R.  H. 
Tenant,  W.,  et  al.,  Alexander,  J.  M.,  vs. 
Temoir,  J.,  Weaver,  D.,  Executor,  vs. 
Thompson,  P.,  State  vs. 
Thompson,  K.  Kj  vs.  Watson,  J.  G. 
Thorn,  C,  Crooks,  H.  M.,  vs. 
Variol,  M.,  Auge,  J.,  vs. 

Ventress,  J.  A.,  Executor,  vs.  Brown,  J.  D.,  ot  al. 
WaUiche,  E.  F.,  et  al,  Praprue,  R.,  vs. 
Warren,  Atkinson  &  Co.,  Young,  L.,  vs. 
Warren,  Atldnson  &  Co.,  Couleau,  E.,  vs. 
Warren,  Atkinson  &  Co.,  Edwards,  J.  S.,  vs. 
Warren,  Atldnson  &  Co.,  Fontenot,  O.  B.,  vs. 
Watson,  Mrs.  A.,  vs.  Winter  &  Huqter. 
Watson,  J.  G.,  Thompson,  K.  K.,  vs. 
Weaver,  D.,  Executor,  vs.  Ternoir,  J. 
Weil,  E.,  vs.  Hilbum,  C. 
Wells,  William,  State  vs. 
Wheeler  &  Pratt  vs.  Fisk,  F.  M. 
Whittaker,  H.,  vs.  Wilson,  J.  H. 
Wilson,  J.  H.,  Whittaker,  H.,  vs. 
Winter  &  Hunter,  Watson,  Mrs.  A.,  vs. 
Woemer,  A.,  et  al..  Montane,  J.,  vs. 
Woods,  R  H.,  Succession  of. 
Wood,  H.  A.,  Casse,  P. 
Toung,  li.,  vs.  Warren,  Atkinson  &  Co. 
3 

Digitized  by  VjOOQIC 


xxxiv  LIST  OF  CASES  NOT  REPORTED. 


Or^EIILjOTTS^^S- 

Baton  Rouge,  Mayor  of,  vs.  Delhomtner,  C. 

Blanchet,  Carmelite,  Succession  of. 

Breaux's  Bridge,  Mayor  of,  vs.  Guidry,  E.,  Jr. 

Comeau,  Sheriff,  et  al.,  Halsey,  W.  F.,  vs. 

Delhommer,  C,  Baton  Rouge,  Mayor  of,  vs. 

Ditch,  Leo,  Succession  of. 

Durand,  C,  Jr.,  Succession  of. 

(rordy,  Sheriff,  et  al..  Mossy,  J.,  vs. 

Guidry,  E.,  Jr.,  Breaux's  Bridge,  Mayor  of,  vs. 

Guidry,  Julian,  et  al.,  State  vs. 

Halsey,  W.  F.,  vs.  Comeau,  J.  B.,  SherilT,  et  al. 

Lyons,  J.,  and  Wife,  Succession  of. 

Moss,  A.,  vs.  Munn,  J.  &  Co. 

Mossy,  J.,  vs.  Gordy,  Sheriff,  et  al. 

Munn,  J.  &  Co.,  Moss,  A.,  vs. 

Nixon,  S.  A.,  vs.  Tondall  &  Hill. 

Ogden,  J.  N.,  vs.  Osborn,  S.  W. 

Osborn,  S.  W.,  Ogden,  J.  N.,  vs. 

State  vs.  Guidry,  Julien,  et  al. 

Succession  of  Blanchet,  Carmelite. 

Succession  of  Durand,  C,  Jr. 

Succession  of  Ditch,  Leo. 

Succession  of  Lyons,  J.,  and  Wife. 

Succession  of  Wells,  David. 

Tendall  &  Hill,  Nixon,  S.  A.,  vs. 

Wells,  David,  Succession  of. 

]\d.oisrr=LOEi- 

Berwin,  M.,  vs.  McLemore,  H.  W. 

Blanchin  &  Giraud  vs.  Whited,  S.,  et  al. 

Board  of  Liquidators,  State  ex  rel.  Forstall  &  Sons  vs. 

Bnice,  C.  M.,  vs.  Bruce,  W.  G.,  et  al. 

Byrd,  Frank  P.,  State  vs. 

Cain,  J.,  et  al.,  Monroe,  Mayor,  etc.,  vs. 

Chaflfe,  C,  Williams,  John  S.,  vs. 

Collins,  W.  N.,  Sheriff,  et  al..  Rains,  M.  A.,  vs. 

aary,  J.  W.,  State  vs. 

Evans,  C.  M.,  Succession  of. 

Gilmer,  T.  M.,  et  al.,  Templeman,  LeRoy,  vs. 

Hebert,  Gabriel,  State  vs. 

Hefifner,  Sheriff,  et  al.,  Hope,  J.  J.,  vs. 

Hill,  S.  B.,  Mrs.,  vs.  Mayer,  J.,  et  al. 

Digitized  by  VjOOQIC 


LIST  OF  CASES  NOT  REPORTED.  xxxt 

Hope,  J.  J.,  vs.  Heflner,  Sheriff,  et  al. 

Jumel,  Auditor,  State  ex  rel.  Louisiana  Levee  CJompany  vs. 

King,  Joseph,  Administrator,  Meyer,  H.,  Administrator,  vs. 

La  Fleur,  Joseph,  State  va 

Mack,  James,  State  vs. 

Mayer,  H.,  Administrator,  vs.  King,  J.,  Administrator. 

Mayer,  J.,  et  al..  Hill,  Mrs.  S.  B.,  vs. 

McCune,  A.,  et  aL,  Shreveport,  City  of,  vs. 

McLemore,  H.  W.,  Berwin,  M.,  vs. 

Monroe,  Mayor,  etc.,  vs.  Cain,  J.,  et  aL 

Nesbit,  William,  Succession  ot 

Payne,  O.  B.,  State  vs. 

Pearce,  B.  F.,  Succession  of. 

Post,  J.  S.,  et  al.,  Ramsey,  S.  W.,  va 

Prater,  W.  G.,  State  vs. 

Rains,  M.  A.,  vs.  Collins,  W.  N.,  Sheriff,  et  al. 

Ramsey,  S.  W.,  vs.  Post,  J.  S.,  et  aL 

Robinson,  Isaac,  State  vs. 

Shreveport,  City  of,  vs.  McClune  A.,  et  al. 

State  ex  rel.  Forstall,  E.  J.  &  Sons  vs.  Board  Liquidation. 

State  ex  rel.  Louisiana  Levee  Company  vs.  Jumel,  Auditor. 

State  vs.  Byrd,  Frank,  P. 

State  vs.  Clary.  J.  W. 

State  vs.  Hebert,  Gabriel. 

State  vs.  La  Fleur,  Joseph. 

State  vs.  Mack,  James. 

State  vs.  Payne,  O.  B. 

State  vs.  Prater,  W.  G. 

State  vs.  Robinson,  Isaac. 

State  vs.  Thomas,  William. 

State  vs.  Tumblon,  Alexander. 

Succession  of  Evans,  C.  M. 

Succession  of  Nesbit,  Wm. 

Succession  of  Pearce,  B.  F. 

Templeman,  LeRoy,  vs.  Gilmer,  T.  M.,  et  al. 

Thomas,  William,  State  va 

Tumblon,  Alexander,  State  vs. 

Whited,  E„  et  aL,  Blanchhi  &  Giraud  va 

Williams,  John  S.,  vs.  Chaflfe,  C. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  APRIL,  1878.  801 


Sucoeseion  of  Clark. 


No.  6837. 


SUOCEHSION  OF    JOHN  ClaRX.       PaMELIA  ClaKK   LT   AL.   APPELLANTS.       MB8. 
ReELLY  ET  AL.   APPELIiEES. 

Where  three  separate  questions,  tendinir  to  one  oonelusion.  arise  in  one  and  the 
same  case,  as  for  example  in  the  settlement  of  a  sueoession,  and  havlnflr  been 
oonsolidated  hy  consent  of  parties  are  passed  on  in  three  separate  decrees,  ren- 
dered simultaneously,  these  decrees  may  all  be  brought  before  this  court  in 
one  single  appeal. 

In  such  a  case  one  appeal  bond  is  sufficient ;  and  as  appellants  were  not  condemned 
by  the  lower  court  to  pay  any  sum  of  money,  or  deliver  any  property,  the  bond 
need  only  be  for  an  amount  to  cover  costs. 

Persons  not  parties  to  a  suit  have  a  right  to  appeal  from  the  judgment  rendered  in 
It.  if  they  intervene,  and  allege  that  they  have  been  aggrieved  by  the  judgment. 
And  if  it  shall  appear  to  this  court  that  they  have  an  interest  in  the  suit,  their 
appeal  will  be  maintained. 

No  such  officer  as  "  provisional  administrator,"  is  now  known  to  our  law.  If  how- 
ever such  an  officer  should  be  appointed  by  the  court,  pending  a  contest,  he  has 
only  the  functions  of  a  keeper,  and  may  be  set  aside  at  the  discretion  of  the 
court. 

Where  some  of  the  heirs  of  a  succession  are  benefloiary.  and  their  debts,  and  the 
creditors  of  the  succession,  or  the  heirs  of  age  demand  an  administration  it 
should  be  ordered. 

Where  there  are  debts  of  a  succession,  and  other  circumstances  authorizing  tho 
demand  for  its  administration,  a  partition  of  its  property  among  the  heirs  will 
not  be  ordered  until  it  has  been  duly  administered. 

1  PPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot, 

T,  OUmore  &  Sons  and  J.  L.  Tissot  for  administratrix  and  appellant. 
McGloin  &  Nixon  for  opponents  and  appellees. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  John  Clfiurk  died  on  the  thirteenth  of  February,  1877, 
intestate,  leaving  a  considerable  estate.  Mary,  wife  of  Reilly,  and  Alice, 
wife  of  Woelper,  children  of  his  first  marriage:  Pamelia,  Elizabeth,  and 
William  Edwards,  children  of  the  second  marriage;  and  Mrs.  Catherine 
Routh,  widow  of  the  third  marriage,  survived  him. 

On  the  fifteenth  February,  Pamelia  Clark,  who  attained  her  majority 
in  June  of  the  precedtog  year,  Mrs.  Widow  Clark,  and  Robert  Meadow- 
croft,  maternal  uncle  of  the  children  of  the  second  marriage,  two  of 
whom  were  minors,  applied  for  administration  of  the  succession. 

Mrs.  Reilly  and  Mrs.  Woelper  opposed  this,  on  the  grounds  that 
Widow  Clark  and  Meadowcroft  were  not  entitled  in  preference  to  them; 
that  Pamelia  was  young,  and  without  sufficient  experience;  and  that 
Mrs.  Reilly,  having  equality  of  right  with  her,  should  be  preferred  on 
account  of  her  age. 
51 
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The  opposition  was  maintained,  and  judgment  was  rendered,  on  the 
twenty-eighth  March,  appointing  Mrs.  Reilly  administratrix.  A  motion 
was  made  for  a  new  trial,  pending  which,  on  the  eleventh  Apill,  Meadow- 
eroft  qualified  as  tutor  of  his  nephew  and  niece;  and  on  the  twelfth 
April  Pamelia  Cla,tk  filed  a  petition  in  which  she  allied  that  the  com- 
munity which  had  ejListed  between  her  father  and  mother  had  been  dis- 
solved by  the  death  of  the  latter:  that  she,  Elizabeth,  and  William 
Edwards  were  the  sole  heirs  of  their  mother:  that  the  community  had 
remained  in  indivision  under  the  management  and  control  of  her  father, 
and  that  she  desired  to  have  a  partition  of  their  estates.  She  made 
Mary  Reilly  and  her  husband,  Alice  Woelper  and  her  husband.  Meadow- 
croft,  in  his  capacity  as  tutor  of  the  minors,  and  Mrs.  Widow  Clark,  par- 
ties; and  prayed  for  a  partition  of  said  successions. 

The  motion  for  a  new  trial  was  overruled,  and  the  judgment  appoint- 
ing Mrs.  Reilly  administratrix  was  signed  on  the  twenty-third  April. 
She  failed  to  qualify;  and,  on  the  fourth  May,  Pamelia  Clark,  on  motion, 
showing  that  Mrs.  Reilly  had  neither  qualified  nor  caused  an  inventory 
to  be  begun,  obtained  an  order  appointing  her  administratrix. 

On  the  seventh  May,  Mrs.  Reilly  and  Mrs.  Woelper  took  a  rule  on 
Pamelia  Clark  to  show  cause  why  the  order  appointing  her  administra- 
trix should  not  be  revoked,  on  the  grounds  that  it  was  ex  parte,  and  not 
warranted  by  law;  and  that  a  demand  for  partition  having  been  made 
by  Pamelia  Clark,  which  could  not  be  denied,  and  there  being  few 
debts,  no  administration  was  necessary;  and  they  moved  that  no  letters 
of  administration  be  granted  her  until  the  final  determination  of  this 
rule;  and  on  the  same  day  Mrs.  Reilly  and  Mrs.  Woelper  answered  the 
petition  for  a  partition,  and  prayed  for  a  partition  of  the  succession  of 
their  father  among  his  heirs. 

On  the  nineteenth  May,  Meadowcroft  answered  for  his  pupUs  that 
he  could  make  no  objection  to  a  partition  of  the  property  held  in  indi- 
vision, as  set  forth  in  the  petition  of  Pamelia  Clark. 

On  the  twenty-fourth  May  the  court  rendered  judgment  rescinding 
the  order  appointing  Pamelia  Clark  administratrix.  The  next  day  she 
applied  to  be  appointed  administratrix  of  the  succession  of  her  mother; 
and  on  the  fifteenth  June  she  prayed  to  be  confirmed  as  administratrix 
of  that  succession,  and  provisional  administratrix  of  the  succession  of 
her  father.  The  court  granted  the  order  as  prayed  for,  on  her  giving 
bond  in  the  sum  of  twenty  thousand  dollars.  She  gave  the  bond;  qual- 
ified in  each  of  the  capacities;  and  separate  letters  were  issued  to  her  as 
administratrix  of  the  succession  of  her  mother,  and  as  provisional 
administratrix  of  the  succession  of  her  father. 

Mrs.  Widow  Clark  answered  the  petition  for  partition  by  plea  of 
prematurity;  and  that  partition  can  not  be  effected  until  all  the  debts 
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are  paid;  and  she  prayed  for  the  appointment  of  an  adminiBtrator  to 
settle  the  succession  of  her  deceased  husband. 

Mrs.  Keilly  and  Mrs.  Woe!  per  opposed  the  application  of  Pamelia 
dark  to  be  appointed  administratrix  of  the  succession  of  their  father  on 
the  grounds  that  administration  was  not  necessary,  because  of  the  pend- 
ing demand  for  partition.  In  the  event  that  administration  should  be 
deemed  necessary,  they  alleged  and  claimed  that  Mrs.  Woelper^  the  eld- 
est of  the  heirs,  was  entitled  to  be  appointed  by  preference. 

The  litigation  had  thus  been  reduced  to  the  issues  presented  aa  fol- 
lows: 

1:  On  the  rule  to  vacate  the  appointment  of  Pamelia  Clark  provis- 
ional administratrix. 

2:  On  the  opposition  of  Mrs.  Keilly  and  Mrs.  Woelper  to  the  appli- 
cation of  Pamelia  Clark  to  be  appointed  administratrix. 

3:  On  the  petition  for  a  partition  of  the  successions  of  Clark  and 
his  second  wife,  as  to  the  right  to  proceed  to  a  partition  among  the  heirs 
before  the  debts  of  the  succession  are  paid. 

The  minutes  show  that "  by  consent  of  counsel  the  above  issues 
were  consolidated,  and  the  case  proceeded  to  trial." 

Three  separate  judgments  were  rendered  on  the  same  day,  Septem- 
ber 24,  and  signed  on  the  same  day,  October  12: 

1:  Vacating  the  order  appointing  Pamelia  Clark  provisional  admin- 
istratrix: 

2:  Mahitaining  the  opposition  to  the  application  of  Pamelia  dark 
to  be  appointed  administratrix  on  the  ground  that  admhiiatration  was 
not  necessary: 

8:  Ordering  a  partition  by  licitation,  and  referring  the  parties  to  a 
notary  to  regulate  the  detaUs. 

Pamelia  Clark,  Meadowcroft,  in  his  capacity  as  tutor  of  the  minor 
heirs.  Widow  Clark,  Mra  Grace  Batson,  and  Meadowcroft  individually, 
the  three  last  mentioned  claiming  as  creditors,  united  in  a  motion  for  a 
suspensive  appeal  from  these  three  judgments,  alleging  that  they  were 
aggrieved;  and  the  appeal  was  granted  on  their  giving  bond  in  the  sum 
of  $50a 

The  appellees  move  to  dismiss  on  the  grounds: 

1:  That  as  there  were  three  separate  judgments,  upon  and  in  three 
separate  matters  and  proceedings,  each  decree  and  judgment  should 
have  been  appealed  from  separately. 

2:  That  there  should  have  been  three  separate  bonds  "  to  secure 
l^e  rights  of  appellants  from  three  separate  and  distinct  causes  of 
action." 

&:  That  appellants  have  not  made  a  proper  and  sufficient  showing 
to  authorize  or  justify  an  appeal. 
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First.  All  the  questions  passed  upo^  in  these  three  judgments 
arose  in  one  case,  the  succession  of  John  Clark;  and  they  all  tend  to  one 
result,  the  settlement  of  the  succession  of  John  Clark,  whether  by  an 
administration,  or  by  partition  among  the  heirs,  which  puts  an  end  to 
the  succession.  Pending  an  application  for  administration  there  could  be 
no  partition  among  the  heirs;  and  after  a'  decree  ordering  a  partition 
there  could  be  no  occasion  for  the  appointment  of  an  administrator, 
there  would  be  nothing  to  administer. 

There  were  not  several  cases  which  were  consolidated;  there  were 
several  questions  which  arose  In  one  case,  that  is,  in  the  succession  of 
Clark;  and  these  questions  were  all  consolidated,  by  cx)nsent. 

We  can  not  conceive  of  any  prejudice  to  the  rights  of  the  appellees 
by  a  single  appeal  In  the  succession  of  Clark,  from  these  three  judg- 
ments rendered  simultaneously.  The  intimate  connection  of  these 
questions  would  indicate  the  propriety  of  consolidating  them,  and  of 
bringing  them  all  before  the  court  of  original  jurisdiction  and  before 
this  court  in  one  single  proceeding.  It  seems  to  us  the  single  trial  of  all 
these  questions  In  the  district  court,  and  the  single  appeal  Including 
them  all,  consist  perfectly  with  the  interest  and  convenience  of  all  the 
parties;  and  wo  know  of  no  authority,  no  law  or  principle  which  forbids 
this  mode  of  proceeding. 

Second.  The  appellants  were  not  condemned  to  pay  any  sum  of 
money,  nor  to  deliver  to  the  appellees  any  thing.  No  matter  what 
might  be  the  amount  of  the  bond,  or  the  number  of  bonds  given  by 
appellants,  no  decree  could  be  rendered  against  them  on  the  appeal, 
except  for  costs;  and  the  costs  are  as  fully  secured  by  one  bond  with 
sufficient  security  for  a  sufficient  amount  as  by  any  number  of  bonds. 

Thibd.  The  appellants  have  brought  themselves  within  the  require- 
ment of  the  Code  of  Practice.  The  parties  to  a  suit  have  the  right  to 
appeal,  of  course;  and  third  persons,  not  parties,  have  this  right,  also, 
when  they  allege  that  they  kmve  boeu  aggrieved.    Article  571. 

Mrs.  Clark,  Meadowcroft,  and  Mrs.  Batson  all  claimed  to  be  credit- 
ors of  the  succession,  and  the  record  shows  that  they  are  creditors. 
There  was  a  contest  between  the  heirs  on  the  application  of  one  of  them 
to  be  appointed  administratrix;  and  that  contest  promised  to  be  pro- 
tracted. The  applicant  was  appointed  provisional  administratrix.  The 
condition  of  the  succession  was  such  as  to  require  the  exercise  of  con- 
servatory powers,  to  prevent  loss  and  injury.  The  creditors  were 
directly  and  pecuniarily  Interested  in  the  maintaining  of  thie  order 
appointing  a  provisional  administrator  to  take  care  of  the  property 
pending  the  contest  for  the  appointment  of  an  administrator;  and  in  the 
.appointment  of  an  administrator  to  whom  they  might  look  for  pay- 
ment. 
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The  creditors  were  equally  interested  in  opposing  a  partition,  before 
the  debts  were  paid.  While  the  succession  is  under  administration  the 
creditors  look  to  the  administrator  alone;  when  the  property  has  passed 
out  of  the  hands  of  the  administrator,  and  has  been  partitioned  among 
the  heirs,  it  is  by  no  means  convenient  to  the  creditors  to  pursue  each 
one  of  them  for  his  virile  share,  particularly  where  they  may  have  their 
domiciles  in  different  parishes,  or,  some  of  them,  beyond  the  limits  of 
the  State. 

Counsel  for  appellees  suggest  that  there  may  be  diflftculty  in  adjust- 
ing the  costs  in  the  event  that  one  or  more  of  the  judgments  appealed 
from  should  be  affirmed,  and  one  or  more  of  them  reversed.  It  is  not 
new,  nor  is  it  very  difficult,  for  judicial  tribunals  to  apportion  costs  on 
equitable  principles;  but  no  argument  based  on  inconvenience  would 
justify  the  dismissal  of  an  appeal. 

Without  intending  to  express  any  opinion  as  to  the  correctness  of 
any  one  of  the  judgments  appealed  from,  we  think  all  the  appellants 
have  shown  such  an  interest  in  the  questions  passed  upon  as  entitles 
them  to  appeal. 

The  motion  to  dismiss  is  overruled  with  costs. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  John  Clark  died  intestate  in  February,  1877,  leaving, 
first,  Mrs.  Reilly  and  Mrs.  Woelper,  children  of  his  first  marriage;  seo- 
ond,  Pamelia  Clark,  of  age,  and  William  and  Elizabeth,  minors,  cbfidren 
of  his  second  marriage ;  third,  Mrs.  Catherine  Clark,  his  third  wife  and 
widow  surviving  him. 

His  estate  was  inventoried  at  $77,820  28,  of  which  $7550  92  was 
cash  in  bank,  and  $8580  the  appraised  value  of  premium  bonds. 

There  is  evidence  in  the  record  tending  to  show  that  the  debts  of 
the  estate  amount  to  $10,047  64 ;  but  a  large  portion  of  these  seem  of 
doubtful  legality.  It  seems  to  be  established,  if  not  admitted,  that 
there  are  debts  to  the  amount  of  near  $5000. 

After  Clark's  death,  the  widow  and  one  Meadowcroft,  tutor  of  the 
minors,  and  Pamelia,  applied  jointly  for  administration.  Mrs.  Reilly 
opposed  on  various  groimds,  and  claimed  the  appointment  herself.  Her 
opposition  was  sustained,  and  she  appointed  by  decree  signed  April  23, 
1877.  On  April  12, 1877,  Pamelia  Clark  filed  a  suit  for  partition,  making  all 
parties  in  interest  defendants.  Default  was  taken  on  this  petition,  and 
experts  appointed,  who  reported  for  a  partition  by  licitation.  The  tutor 
of  the  minors  answered,  joining  in  the  prayer  for  partition.  The  widow 
pleaded  that  it  was  premature  until  the  estate  had  been  administered. 
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On  May  7, 1877,  Mrs.  ReiUy  and  Mrs.  Woelper  answered,  and  joined 
in  the  prayer  for  partition.  Mrs.  Reilly  seems  to  have  abandoned  her 
right  to  administer,  and  did  not  qualify  under  her  appointment. 

On  May  4, 1877,  Pamelia  Clark,  by  ex  parte  motion,  and  on  alleging 
that  more  than  ten  days  had  elapsed  since  Mrs.  Beilly's  appointment, 
etc.,  caused  herself  to  be  appointed  administratrix.  Mrs.  Beilly  and 
Mrs.  Woeiper  took  rule  to  vacate  this  order,  because  Miss  Clark  had 
sued  for  partition,  and  because  the  debts  were  small,  and  an  administra- 
tion unnecessary,  and  uselessly  expensive.  The  court  rescinded  the 
order  appointing  Miss  Clark,  who  seems  not  to  have  appealed. 

On  May  25,  1877,  Pamelia  again  made  application  for  letters  of 
administration;  was  opposed  by  Mrs.  Reilly  and  Mrs.  Woelper,  on  the 
ground  that  the  estate  was  large,  the  debts  small,  and  administration 
unnecessary;  that  the  heirs  demanding  partition  have  accepted  uncondi- 
tionally the  succession;  that  the  above  named  order  rescinding  her  pre- 
vious appointment  was  res  adijudicata  on  the  question  of  administration, 
vel  non.  That,  if  there  was  necessity  for  administration,  Mrs.  Reilly 
should  be  appointed.  The  court  sustained  this  opposition,  and  dismissed 
the  application.  From  this  order  one  branch  of  the  appeal  before  us  is 
taken. 

In  the  proceeding  for  partition  there  was  judgment  decrying  it, 
and  from  that  decree  appeal  is  taken  by  Pamelia,  Mrs.  Clark,  and  the 
tutor. 

Fending  her  application  for  administration,  Pamelia  Clark  obtained 
an  ex  parte  order,  without  notice,  appointing  her  provisional  administra- 
trix, on  a  bond  of  $20,000.  Mrs.  Reilly  and  Mrs.  Woelper,  on  motion, 
caused  this  order  of  appointment  to  be  set  aside,  and  from  that  decree 
appeal  is  taken,  also. 

1.  We  think  the  court  properly  revoked  the  appointment  of  Pame- 
lia Clark  as  ** provisioiial  adminiMratrix."  It  is  an  office  not  now 
known  to  our  law;  and  whilst  it  may  be,  and  doubtless  is  true,  that,  in 
the  discretion  of  the  judge,  some  such  appointment,  for  the  preservation 
of  the  property  of  an  estate,  might  be  made,  pending  a  contest  before 
him,  he  certainly  would  have  the  right  of  revocation  at  his  discretion, 
Also.  But  under  such  an  appointment  the  appointee  would  be  rather  a 
guardian  or  keeper  than  an  adminiijtrator— who  can  not  be  appointed, 
in  any  form,  without  giving  bond  as  required  by  law.  When  the  office 
of  ••  provisional  administrator  **  was  known  to  our  law,  he  could  only  be 
appointed  on  giving  bond  as  any  other,  administrator.  Besides,  the 
duration  of  the  appointment  of  such  a  guardian  would  necessarily  be 
Bhort,  for  the  law  requires  speedy  and  summary  trial  of  such  questions 
as  contests  for  administration,  and  does  not  allow  the  decree  to  be  sus- 
pended by  appeal. 
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2.  The  rule  is  that  where  some  of  the  heirs  are  beneficiary,  and 
there  are  debts,  and  the  creditors  or  heirs  of  age  demand  an  administra- 
tion, it  should  be  ordered.  See  Soye  vs.  Price  (not  yet  reported);  4  L. 
202;  4  R  414;  14  A.  641;  C.  C.  1030, 1042;  C.  P.  974,  982;  2  A.  465;  3  A. 
502;  29  A.  348. 

As  stated,  there  is  proof  in  this  record,  and  we  do  not  understand 
that  it  is  denied,  that  there  are  several  thousand  dollars  of  debts  against 
this  estate.  There  is  in  the  record  a  petition,  signed  by  numerous  per- 
sons claiming  to  be  creditors,  demanding  an  administration.  Triie,  this 
petition  was  filed  after  the  trial  of  the  issues  herein  above  stated,  but 
whilst  a  motion  for  a  new  trial  was  pending,  and  before  judgmei^t  signed. 
That  petition  is  verified  by  oath  that  the  parties  thereto  are  creditors, 
and  was,  we  presume,  filed  as  basis  for  appeal.  Some  of  these  creditors 
are  appellants  from  the  judgments  rendered  in  this  case  refusing  an 
administration  and  ordering  a  partition.  However  much  we  may 
feel  disposed  to  approve  the  decree  of  the  judge  below,  we  do  not  feel 
at  liberty,  under  the  facts  of  this  case,  to  disregard  the  plain  and  posi- 
tive  texts  of  the  Code,  and  the  uniform  adjudications  of  the  courts.  As 
there  are  creditors  of  the  estate  demanding  an  administration,  and  as 
there  are  among  the  heirs  some  minors,  who  can  not  be  other  than  bene- 
ficiary, we  think  a  partition,  if  opposed,  can  not  be  made  until  the 
estate  is  administered  and  the  debts  paid.  The  proposition  of  appellee's 
counsel,  that  the  minors  by  consenting  to  the  decree  of  partition  had 
unconditionally  accepted,  is  not  tenable.  Neither  the  minor  himself,  nor 
any  one  for  him,  can  accept  in  that  way.  No  act  of  his,  or  of  his  tutor, 
can  render  him  liable  as  heir  pure  and  simple. 

The  evidence  in  this  record  does  not  enable  us  to  decide  to  which  of 
the  heirs  the  administration  should  be  confided.  We  think,  as  the  judge 
a  quo  did  not  pass  upon  that  question,  we  should  remand  the  case  as  to 
that 

It  is  therefore  ordered  and  decreed  that  the  judgment  decreeing  the 
partition  be  reversed  and  set  aside.  That  the  judgment  refusing  the 
appointment  of  an  administrator  be  also  reversed,  and  that  this  case  be, . 
as  to  that,  remanded,  with  instructions  to  the  judge  a  quo  to  proceed  to 
the  appointment  of  an  administrator,  according  to  law.  That  the  judg- 
ment revoking  the  appointment  of  Pamelia  Clark  as  provisional  admin- 
istratrix be  affirmed.  That  two  thirds  of  the  costs  of  appeal  be  borne 
by  appellees,  and  one  third  by  appellants;  those  of  the  court  below  to  be 
borne  by  the  succession. 


Digitized  by  VjOOQIC 


808  SUPREME  COURT  OF  LOUISIANA, 

Neel  vs.  Hlbard. 


ao   808 
ni6  800 


No.  6737. 
AuRORE  Neel  vs.  P£lagie  Hib.\rd. 

One  who  holds  possossion  of  real  estate  as  an  a«rent,  can  not  aciiuire  the  property 

of  sueh  estate  by  prescription. 
An  action  to  annul  a  judi;ment  can  only  be  brou^zrht  by  one  who  has  a  real  and  actual 

interest  impaired  by  such  judgment. 
It  is  not  necessary  that  the  bastard  child,  born  in  this  State  of  a  slave  mother, 

should  have  been  legally  "  acknowledflred"  by  the  mother,  in  order  to  enable  the 

emancipated  mother  to  inherit  from  said  child. 

A  PPEAL  from  the  Second  Dlstiict  Court,  parish  of  Orleans.    Tissot^ 

W.  E,  Murphy  for  plaintiff  and  appellee. 

Ed.  Bermudez  for  defendant  and  appellant 

The  opinion  of  the  court  wa«  delivered  by 

DeBlanc,  J.  In  1842,  on  the  7th  of  December  defendantr— then  a 
slavo— brought  forth  a  child  who — as  herself— was  a  slave.  With  her 
consent  and  the  permission  of  her  mistress,  that  child  was — on  the  19th 
of  February  1844 — baptized  under  the  name  of  Philippe,  and  as  being 
the  ill^timate  son  of  Fillette  Lafontaine,  a  free  person.  He  was  then 
baptized,  for  the  reason— as  said  by  his  mother  on  the  trial  of  this  cause 
—that,  otherwise,  he  would  not  have  been  free. 

He  grew  near  his  mother  and  lived  with  her  until  he  was  about  six- 
teen years  of  age.  She  sent  him  to  school,  and  being  remarkably  intel- 
ligent, as  shown  by  his  letters,  he  progressed  rapidly  in  his  studies, 
attracted  the  attention  of  one  Alexander  Marionneau,  who  became 
intenaely  attached  to  him,  and  deternodned — after  consulting  with  and 
obtaining  the  assent  of  his  mother  and  of  his  mistress — to  remove  him 
from  this  State,  where  he  was  exposed  to  pass  from  the  possession  of  a 
frlaidly  owner  under  the  control  of  less  tolerant  masters.  When 
about  to  return  to  France,  Marionneau,  whose  intention  was — not 
merely  to  secure  the  freedom  of  Philippe— but  to  conceal  the  irregu- 
larity of  his  birth,  the  misfortune  of  his  condition,  concluded  that  his 
name  and  status  should  be  changed.  It  was  then  that  he  and  one  Gam- 
pan^ — deceiving  a  priest  and  the  Recorder  of  births — caused  two  false 
entries  to  be  made,  in  and  by  which  the  pretended  son  of  Fillette  Lafon- 
tfldne  was  represented  as  the  legitimate  issue  of  the  marriage  of  Banks 
Dunbar  with  Anna  Philippe. 

•  This  done,  Marionneau— who  had  some  property  in  this  City — 
appointed  as  his  agent  and  to  take  charge  of  it,  one  Louis  Neel,  the  hus- 
band of  plaintiff;  and — in  1858 — with  legalized  certificates  of  the  false 
entries  already  referred  to— left  for  France,  accompanied  by  William 
Dunbar,  the  son  of  P^lagie. 

That  Marionneau,  Campanel  and  defen^lant  were  guilty  of  a  fraud. 
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we  do  not  deny;  but  that  fraud  was  perpetrated  with  the  aid  and  sanc- 
tion of  those  who  alone  could  have  complained  of  it,  and  it  is  too  late 
to  denounce  it. 

Marionneau  died  in  France,  on  the  13th  of  April  1861,  and—by  his 
last  will— the  inconsiderable  property  which  he  owned  here  passed  to 
William  Dunbar,  who  retained  Louis  Neel  as  his  agent.  He  was— by 
that  agent  and  by  plaintiff  herself— recognized  as  the  son  of  Pelagie 
and  the  owner  of  the  property  which  had  belonged  to  Marionneau. 
Shortly  after  the  death  of  the  latter,  Dunbar  was  penniless,  and— as  he 
had  ever  done — he  worked  incessantly  to  get  a  livelihood.  Overtaken  by 
sickness,  he  wrote  the  most  imploring  letters  to  obtain  the  revenues 
which — he  thought — and  which,  in  all  probability,  his  agent  had  derived 
from  the  lease  of  his  property  in  New  Orleans;  but  be  wrote  in  vain. 
Prostrated  by  an  accidental  consumption,  he  entered  an  hospital  in 
Paris,  and  there  he  died  on  the  12th  of  March  1867,  possessed  of  naught 
but  his  clothes  and  ten  cents. 

More  than  eight  years  after — on  the  17th  of  April  1875— PiSlagie 
Hibard  was,  by  a  decree  of  the  second  district  Court,  recognized  as  the 
sole  heir  of  William  Dunbar,  and  ordered  to  be  put  in  possession  of  his 
estate.  Two  days  after  the  rendition  of  that  decree,  Joseph  Flores 
called  on  plaintiff,  with  a  copy  of  said  judgment,  and  demanded,  in  Pela- 
gie's  name,  possession  of  the  property  which  had  been  left  in  charge  of 
XjouIs  Neel — at  first  by  Alexander  Marionneau,  and — at  his  death — by 
William  Dunbar. 

Nearly  thirteen  months  after  that  demand,  the  widow  of  Louis  Neel 
filed  an  action  in  the  second  district  Court,  in  which  she  alleges  that  the 
decree  which  recognizes  Pelagie  as  the  sole  heir  of  William  Dunbar  was 
improvidently  rendered,  without  any  evidence  to  sustain  it  and  through 
the  misrepresentations  of  Pelagie:  that  she  is  aggrieved  by  said  decree, 
has  an  interest  in  attacking  it  and  prays  that  it  be  rescinded  and 
annulled. 

How  is  she  aggrieved  ?  Pelagie  is  disturbing  her  in  what  she  terms 
'*  the  legal  and  peaceable  possession  of  a  lot  of  ground  and  improve- 
ments thereon."  That  lot  and  those  improvements  are  the  same  which 
—from  1858  to  1861— Louis  Neel  held  in  no  other  capacity  than  as  agent 
of  Marionneau,  thereafter  as  the  agent  of  William  Dunbar,  and  his 
widow's  pretension  is  as  extravagant  as  unjust 

Those  who  possess  as  she  does,  can  not  acquire  a  legal  possession, 
because  it  can  not  be  presumed  that  they  had  the  intention  of  possess- 
ing for  themselves,  and  even  if  they  did  entertain  that  dishonest  inten- 
tion, their  possession  continues  to  be  that  of  the  person  for  whom  they 
originally  took  it. 

R  C.  C.  943,  3441,  3446,  3489,  3490,  343?. 
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An  action  can  be  brought  by  only  those  who  have  a  real  and  actual 
interest  which  they  pursue,  and  plaintiff  has  completely  failed  to  show 
hoW'She  was  or  can  be  aggrieved  by  the  effects  or  the  execution  of  the 
judgment  which  she  seeks  to  annul. 

C.  P.  15. 

'Mrs.  NeeFs  counsel  contends  that — not  only  Pelagic  has  not  acknowl- 
edged William  Dunbar  as  her  son,  but — on  the  contrary— has  denied 
that  fact  from  his  birth.  To  justify  that  reproach,  he  refers  to  the  mis- 
representations resorted  to,  for  the  purpose  of  securing  the  freedom  of 
her  child  and  concealing  his  origin.  Her  participation  in  that  fraud  did 
— in  no  way — deprive  her  of  any  right  to  which  she  may  be  entitled  as 
the  mother  of  the  deceased. 

To  sustain  her  action  in  nullity,  plaintiff  relies  on  articles  203,  922 
and  929  of  the  Revised  Code,  which  provide  — the  first,  "that  the 
acknowledgment  of  an  illegitimate  child  shall  be  made  by  a  declaration 
€fsecuted  before  a  notary  public,  in  presence  of  two  witnesses,  by  the 
father  and  mother  or  either  of  them,  whenever  it  shall  not  have  been 
made  in  the  registering  of  the  birth  or  baptism  of  such  child— the  oth- 
ers, that  the  estate  of  a  natural  child  deceased  without  posterity  belongs 
to  the  father  and  mother  who  have  acknowledged  him,  and — in  default  of 
acknowledged  relations — ^to  the  State. 

William  Dunbnr  died  in  1867.  The  Code  of  1825  was  then  in  force, 
and  not  a  single  provision  of  that  Code,  concerning  the  acknowledge 
ment  of  illegitimate  children  and  their  successions,  can  be  justly  invoked 
against  those  of  our  slaves  who  were  emancipated  after  the  war.  At  the 
birth  of  her  son,  P^lagie  was  a  slave  and  she  would  not  have  boon 
allowed  to  make  such  an  acknowledgment.  When  slavery  was  abolished, 
her  absolute  incapacity  fell,  and— as  all  free  persons,  even  minors,  luna- 
tics, persons  of  insane  mind  and  the  like,  she  became  invested  with 
the  right  of  Inheriting. 

Code  of  1825,  article  945. 

The  deceased's  mother  was  not  married  and  he  was  a  bastard.  Is 
that  any  concern  of  plaintiff?  That  mother*s  concubinage,  the  illegiti- 
macy of  her  son,  were  the  almost  inevitable  results  of  thi^ir  condition, 
and  as  that  condition  was  not  of  their  choice,  but  one  imposed  by  the 
laws  of  the  State,  the  maternity  of  the  slave— though  hatched  in  a  not 
prohibited  concubinage,  can  not  be  invoked  as  a  crime  against  the  eman- 
cipated mother,  and  can  assuredly  not  authorize  the  widow  of  her  son's 
agent  to  despoil  the  concubine,  and  to  keep  as  her  own  the  property  of 
the  bastard. 

We  do  not  hesitate  to  hold  that  a  female  slave,  whose  child  was 
born  before  the  general  emancipation  which  followed  the  war,  who  has 
acknowledged  that  child  in  the  only  maimer  in  which  she  could  have 
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done  so,  by  nursiog  him,  by  treating  him  as  such,  and  who — ^by  him — 
has  always  been  recognized  as  his  mother,  is  certainly  entitled  to  his  suc- 
cession to  the  exclusion  of  at  least  the  State;  unless,  perhaps,  the  succes- 
sion thus  claimed  would  have  been  opened  after  the  revision  of  the  Ck>de 
of  1825. 

Yfere  plaintiff  to  succeed  in  her  attempt,  what  would  she  gain? 
The  harsh  and  barren  satisfaction  to  dispossess  a  mother,  and  for  whose 
benefit  ?  Not  her  own,  but  that  of  the  State.  Thus,  the  very  authority 
on.  which  the  party  relies,  clearly  demonstrates  that  she  has — not  only 
no  real  or  actual  interest,  but  not  even  a  prospective  or  eventual  inter- 
est in  the  matter,  unless  it  be  to  retain— and  forever — in  disregard  of 
law  and  justice — the  property  entrusted  to  their  care,  and  which  she  and 
her  husband  have  enjoyed,  without  the  form  of  a  titie  or  shadow  of  a 
right,  for  more  than  ten  years. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  annulled,  avoided  and  reversed,  and 
plaintiffs  demand  rejected  at  her  costs  in  both  courts. 


No.  6897.  \-3rm\ 

I  48    7101 

Mary  Stitffler  vs.  Eliza  J.  Rtckett. 

A  parish  judfire  has  no  power  to  authorize  a  married  woman  to  contract  a  debt  for 
more  than  $500. 

T^here  the  wife  has  not  been  judicially  authorized  to  firive  a  mortjara^re  on  her  sepa- 
rate property,  a  note  and  mort^a^e  executed  by  her  are  not  legal  proof  of  her 
obligation,  and  evidence  aUttndp  showing  that  it  was  her  separate  debt,  must  be 
pcoduced.  in  order  to  bind  her. 

Unlessthe  wife  accepts  the  community  expressly,  or  tacitly,  she  stands  in  relation 
to  its  d3bts  as  she  does  toward  the  debts  of  third  persons. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVeUy  J. 

Herron,  Bird  &  Beale  for  plaintiff  and  appellee. 

SanU.  P.  Greeves  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by     , 

Spenceb,  J.  The  plaintiff,  owning  as  her  paraphemal  property  a  lot 
of  ground  in  Baton  Bouge,  borrowed  from  the  defendant  32000,  on  April 
24,  1872,  and  executed  solidariiy  with  her  husband  a  promissory  note 
therefor,  to  the  order  of  Eliza  J.  Puckett,  payable  in  one  year.  In  the 
act  it  IB  declared  that  the  improvements  upon  said  lot  were  made  after 
marriage,  and  beLmg  to  the  community;  and  that,  therefore,  the  hus- 
band joios  in  the  at^t  The  act  also  declares  that  the  wife  had  been 
authorized  by  the  parish  judge;  and  there  is  annexed  to  it  a  petition  of 
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Mrs.  Stuffier,  addressed  to  the  parish  judge,  asking  his  authorization, 
and  a  very  informal  certificate  of  that  functionary  to  the  effect  that 
**  after  examination  of  the  petitioner,  being  satisfied  that  it  is  necessary 
and  proper  that  the  said  sura  of  two  thousand  dollars  should  be  pro- 
cured for  the  purpose  therein  set  forth,"  he  orders  that  she  be  author- 
ized to  grant  the  mortgage.  .  In  her  petition  for  authorization  she  sets 
forth  that  she  owns  the  lot,  but  that  the  improvements  thereon  belong 
to  the  community;  that  the  lot  is  encumbered  with  a  mortgage  past 
due,  and  there  are  other  claims,  not  specified,  which  she  desires  to  pay. 

James  Stuffier  died  in  1873,  and  soon  after  plaintiff  qualified  as 
administratrix  of  his  estate. 

Defendant  sued  out  executory  process  on  this  mortgage  in  1877, 
making  Mrs.  Stuffier  individually,  and  as  administratrix,  defendant' 
Thereupon,  Mrs.  Stuffier  enjoined  the  sale,  alleging  in  substance  that 
the  debt  was  contracted  during  marriage  and  was  a  debt  of  the  commu- 
nity, for  which  neither  she  nor  her  property  was  liable;,  that  the  interest 
of  the  community  in  said  property  was  a  mere  money  claim  against 
her  for  the  improvements  put  on  it,  and  could  only  be  ascertained  and 
enforce  in  a  settlement  between  herself  and  the  community;  that  the 
pretended  authorization  of  the  parish  judge  was  without  effect  for  want 
of  legal  form,  and  because  the  parish  judge  was  without  jurisdiction  to 
grant  it  She  further  alleges  that  the  sale  was  not  advertised  for  the 
time  required  by  law. 

Under  article  127  0.  C.  the  application  for  authorization  is  to  be 
made  to  the  district  or  parish  judge,  "according  to  the  amount 
involved."  This  refers,  of  couree,  to  the  constitutional  amounts  deter- 
mining the  jurisdiction  of  said  judges.  By  express  provision  the  Civil 
Code  governs  where  its  enactments  are  at  variance  with  those  of  the 
revised  statutes  of  1870;  sections  3982  and  3983  of  the  statutes  must 
therefore  be  controlled  by  article  127  C.  C.  Besides,  the  article  of  the 
Code  is  more  in  harmony  with  the  constitutional  limitations  upon  the 
jurisdiction  of  said  courts.  It  is  not  necessary  to  decide  whether,  upon 
oath  of  the  absence  of  the  district  judge,  a  petition  for  authorization 
addressed  to  him  can  be  granted  by  the  parish  judge,  since  there  is  no 
such  question  raised  by* the  facts  or  pleadings  in  this  case.  We  think 
the  authorization  in  this  case  was  invalid,  and  without  effect,  and  that 
the  case  stands,  therefore,  upon  the  effects  of  the  acts  of  a  married 
woman  not  acting  under  judicial  sanction. 

It  is  unnecessary  to  cite  authority  to  show  that,  in  such  case,  the 
simple  denial  of  the  wife  put  the  onus  of  proof  upon  the  creditor;  that 
her  note  and  mortgage  are  not  legal  proof  of  her  obligation,  and  that 
evidence  aliunde  must  be  produced  to  bind  her. 

In  this  case  it  is  shown  that  there  was,  as  stated  by  her,  a  pre-exist- 
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iDg  mortgage  granted  by  her  to  one  Payne,  in  1870;  but  that  mortgage 
was  in  all  respects  similar  to  the  one  in  controversy,  except  that  its 
amount  was  only  $1000,  and  there  was  no  pretense  of  judicial  authority 
for  giving  it.  It  is  rendered  probable  that  this  pre-existing  mortgage 
was  taken  up  with  money  obtained  from  Mrs.  Puckett  on  the  second 
mortgage,  but  there  is  not  only  no  proof  that  this  debt  to  Payne  was  a 
separate  debt  of  the  wife,  but,  on  the  contrary,  a  presumption  of  law 
that  it  was  a  debt  of  the  community.  In  line,  the  defendant  wholly 
failed  to  prove  the  plaintiffs  separate  liability.  There  is  no  analogy 
between  this  case  and,  that  of  "Jordan  vs.  Anderson,"  29  A.  749.  That 
was  a  case  where  the  wife  entered  into  a  contract  with  a  builder  to  con- 
struct, with  his  own  labor  and  material,  a  house  on  her  paraphernal 
property.  We  held  that  she  and  her  property  w^re  liable  to  him.  Here, 
the  wife  borrows  a  round  sum  of  money,  and  gives  her  note  and  mort- 
gage. The  very  act  of  mortgage  shows  that  the  improvements  upon 
her  property  were  already  there,  and  put  there  by  the  dommunity. 

An  attempt  Was  made  to  show  that  the  wife  had  ratified  this  act  of 
mortgage  by  paying  interest  on  it  after  the  husband's  death.  She  was 
administratrix  of  her  husband's  estate,  and  nothing  shows  in  what 
capacity  she  made  the  payments.  It  might  well  be  doubted  whether 
anything  short  of  a  written  promise  to  pay  would  render  her  liable,  if 
this  was  in  fact  a  community  debt,  since  the  law  prohibits  her,  during 
marriage,  from  binding  herself  for  such  debts.  It  strikes  such  obliga- 
tions with  absolute  nullity.  "Toute  ratification  est  done  impossible 
pour  une  obligation  proprement  nuUe^,  sans  doute,  on  pent  creer  une 
obligation  nouvelle  et  efflcace  pour  la  substitueracelle  quin'avait  qu'une 
existence  apparente,  mais  on  ne  pent  pas  plus  valider  oelle-ci,  oar  le 
neant  ne  peut  pas  plus  etre  confirme  qu'il  ne  peut  ^tre  detruit;  qiuxi 
nullum  est  confirmari  nequit"    Marcad^,  vol.  5,  p.  344. 

Unless  a  wife  accepts  expressly  or  tacitly  the  community,  she  stands 
in  relation  to  its  debts  very  much  in  the  position  which  she  would  to  the 
debts  of  any  other  third  person.  A  promise  to  pay  the  debt  of  a  third 
person  must  be  express,  and  in  writing,  signed  by  the  party  to  be 
charged.    C.  C.  2278,  number  3. 

The  judge  a  quo  perpetuated  the  injunction,  but  gave,  in  effect,  a 
judgment  of  nonsuit  as  to  defendant's  claim.  The  appellee  has  not 
asked  that  the  judgment  be  amended,  and  appellant  has  no  just  reason 
for  complaint,  as  the  judgment  is,  perhaps,  more  favorable  to  her  than 
it  should  have  been. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be'aflflrmed  with  costs. 
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No.677i2. 
The  State  vs.  S.  W.  Curtis. 

When  the  motion  for  a  n^.v  trial,  on  the  flrrouud  of  newly  discovered  eviden<:e.  doe8 
not  disclose  the  evidemje.  or  the  source  from  which  it  is  derived,  the  motion  is 
defective,  and  should  l)e  overruled. 

An  information  chargincr  defendant  with  breakini?  and  entering  a  store  at  niffht. 
with  intent  to  steal,  which  fails  to  'zharflre  that  defendant /Won/otis^i/  entered,  and 
falW  to  chnrure  that  he  did  break,  and  ent^^r  with  burglarious,  or  felonious  intent  to 
steal,  etc..  is  fatally  defective. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Wtiit- 
aker,  J. 

H.  N.  Otjdi'ju  Attonioy  Citeneral,  for  plaintiff. 

P.  P.  (Jarroll  and.J.  -V.  HeaUj  for  defendant  and  appellant. 

The  opinion  of  the  oourt  was  delivered  by 

Eqan,  J.    The  defendant  was  charged  as  follows : 

The  State  of  Louisiana,  First  Judicial  District,  Parish  of  Orleans,  as. 
Superior  Criminal  Court  for  the  Parish  of  Orleans : 

John  J.  Finney,  District  Attorney,  of  the  First  Judicial  District  of 
the  State  of  Louisiana,  who,  in  the  name  and  by  the  authority  of  the 
said  State,  prosecutes  in  this  behalf,  in  proper  person  comes  into  the 
Superior  Criminal  Court  for  the  parish  of  Orleans,  in  the  parish  of 
Orleans,  and  gives  the  said  court  here  to  understand  and  be  informed 
that  one  S.  W.  Curtis,  late  of  the  parish  of  Orleans,  on  the  twenty-sev- 
enth day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-six,  with  force  and  arms,  in  the  parish  of  Orleans, 
aforesaid,  and  within  the  jurisdiction  of  the  Superior  Criminal  Court  for 
the  parish  of  Orleans,  did  in  the  night  time,  and  with  intent  to  steal, 
break  and  enter  the  store  ot  M.  Andrieu  &  Co.,  contrary  to  the  form  of 
the  statute  of  the  State  of  Louisiana  in  such  case  made  and  provided, 

and  against  the  peace  and  dignity  of  the  same. 

John  J.  Finney, 

District  Attorney  of  the  First  Judicial  District. 

Upon  this  information  he  was  tried  and  convicted,  and  after  an 
ineffectual  motion  for  new  trial,  was  sentenced  to  ten  years  hard  labor 
in  the  State  Penitentiary.  Our  attention  has  been  called  to  the  action  of 
the  court  in  annulling  the  motion  for  new  trial,  of  which  it  is  only  neces- 
sary to  say  that  we  can  not  consider  the  question  as  to  the  sufficiency 
or  insufficiency  of  the  evidence  to  convict,  were  it  before  us,  as  it  is  not; 
and  that  the  precise  nature  of  the  newly  discovered  evidence,  or  the 
source  from  which  to  be  derived,  is  not  disclosed  in  the  motion,  which  is, 
therefore,  defective,  and  need  not  be  considered.  A  motion  in  arrest  of 
Judgment  was  filed  in  the  court  a  quay  the  grounds  of  which  are  assigned 
as  error  in  this  court.    They  are:    "That  the  information  does  not 
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chaige  that  said  defendant,  on  the  twenty-seventh  day  of  September, 
1876,  did  feloniously  enter,"  etc.  "Nor  that  the  said  defendant,  on  the 
eame  day  and  date,  did  then  and  there,  with  felonious  intent  to  steal, 
break  and  enter  the  store  aforesaid."  "  Nor  that  the  said  defendant, 
loiih  burglarious  intent,  did  then  and  there  break  and  enter  the  said 
store."  It  will  be  seen  from  the  information  already  read  that  it  is  lia- 
ble to  the  objections  taken  in  point  of  fact  We  have,  therefore,  only  to 
consider  whether  it  is  therefore  defective  in  point  of  law.  If  the 
information  were  at  common  law  it  would  be  clearly  bad,  and  so,  also,  if 
the  statute  referred  to  a  common-law  offense.  See  State  vs.  Thomas,  29 
A.  601,  and  authorities  there  dted.  It  has  been  very  properly  held  in 
this  State,  under  the  statute  against  breaking  and  entering  with  intent 
to  commit  a  crime,  that  the  indictment  would  be  bad  if  it  only  charged 
the  intent  to  commit  a  misdemeanor.  The  general  rule  unquestionably 
is  that,  where  the  offense  was  not  one  at  common  law,  it  is  in  general  good 
to  charge  substantially  in  the  language  of  the  statute.  That  under  which 
this  information  was  filed  reads  as  follows :  "  Whoever,  with  intent  to  kill, 
rob,  steal,  commit  a  rape,  or  any  other  crime,  shall  in  the  night  time 
break  and  enter  into  any  shop,  store,  courthouse,  church,  barn,  rice  or 
sugar  house,  cotton  house,*  plantation,  or  any  vessel,  oi'  having  with  such 
felonious  intent  entered,  shall  in  the  night  time  break  any  such  house, 
building,  or  vessel,  and  every  person  present  aiding,  assisting,  or  con- 
senting to  such  burglary,  or  accessory  thereto  before  the  fact,  by  coun- 
seling, hiring,  or  procuring  such  burglary  to  be  committed,  on  conviction 
shall  suffer  imprisonment  at  hard  labor,  not  exceeding  ten  years."  R  S 
1870,  section  852.  The  use  of  the  words  "  with  such  felonious  intent," 
and  the  words  "  such  burglary,"  in  the  statute  can  not  be  without  mean- 
ing, and  we  think  necessarily  refer  to  and  characterize  both  clauses  of 
the  statute,  and  indicate  the  legislative  Intent  that  though  the  breaking 
and  entering  ohaiged  be  not  of  a  dwelling-house,  it  was  and  is  intended 
to  be  classed  and  considered  and  charged  as  "  burglary,"  under  our 
law.  The  statute  of  1855,  which  has  been  reproduced  in  substance,  and 
almost  in  language,  has  been  often  held  as  not  intended  to  make  a  radi- 
cal change  in  the  system  of  crimhial  pleadings,  but  to  simplify  it,  and 
correct  some  supposed  deficiencies,  and  not  to  dispense  with  the  sub- 
stantial averments  of  a  bill  of  indictment  at  common  law,  of  which  the 
absence  of  the  word  *' feloniously,"  or  **  burglariously,"  or  with  "  bui^lari- 
ous  intent,"  would  be  fatal  to  an  indictment;  so  we  think  the  absence  of 
those  essential  averments  in  an  information  for  what  is  termed  and  con- 
sidered by  our  law  *' burglary,"  is  equally  bad;  while  the  statute  under 
which  this  information  was  filed  would  seem  to  enlarge  the  definition  of 
burglary  at  common  law  so  as  to  embrace  another  class  of  cases,  neither 
that  nor  any  other  statute  has  changed  "  the  mode,  of  prosecution,"  the 
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substantial  requisites  to  a  good  iudictment  or  information  for  that 
crime,  however  defined,  which  are,  therefore,  the  same  as  at  common 
law;  and  we  think,  under  the  terms  of  the  statute  in  question,  that  if 
the  term  "  burglary  "  had  been  altogether  omitted  from  it,  the  use  of  the 
word  "feloniously  "  in  the  information  under  it  is  essential.  See,  again, 
State  vs.  Thomas,  29  A.  Wharton's  Am.  Grim.  Law,  sections  1607, 1612, 
and  1613;  see,  also,  same,  section  272;  8  B.  590;  10  A.  195;  same,  698; 
and  State  vs.  Stiles,  5  A.  324. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict 
and  sentence  appealed  from  be  set  aside,  and  the  information  quashed, 
as  not  good  hi  law,  and  that  the  defendant  remain  in  custody  subject  to 
the  orders  of  the  Superior  Criminal  Court  of  the  parish  of  Orleans  for 
further  prosecution,  according  to  law. 


No.  7073. 

State  ex  bel.   Boabd  of  Supervisors,  etc.,  vs.  Board  of  Liquidators. 

The  Board  of  Liauidators  appointed  to  carry  into  ofifeot  the  provisions  of  the  Fund- 
infc  Aot  of  1874,  can  not  refuse  to  fund  any  leeal  warrants,  or  bonds  of  the  State, 
when  required  to  do  so  by  the  owners,  or  the  leifal  custodians  of  such  bonds. 

APPEAL  from  the  Tifth  District  Court,  parish  of  Orleans.  Bogerst 
J. 

J.  8.  Brent  and  K  K  Fan'ar  for  plaintiff  and  appellees. 

H,  N.  Ogden,  Attorney  General,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  The  Relators  obtained  a  peremptory  mandamus,  ordering 
the  State  Treasurer  and  the  Secretary  of  State,  joint  depositaries  of 
certain  bonds  known  as  the  Seminary  Bonds,  to  present  them  to  the 
Board  of  Liquidation,  to  be  exchanged  for  Consolidated  Bonds,  under 
the  Funding  Act  of  January  24, 1874. 

In  obedience  to  this  order  the  Depositaries,  presented  the  bonds  for 
funding,  and  the  Board  of  Liquidation  refused  to  fund  them.  Thereupon 
the  Relators  proceeded  by  mandamus  against  the  Board,  to  compel  the 
funding.  The  Board  made  no  written  answer ;  and  the  mandamus  hav- 
ing been  made  peremptory,  the  Board  appealed. 

There  is  no  question  about  the  legality  of  these  bonds.  They  were 
issued  under  act  No.  182,  of  1857,  in  liquidation  of  the  indebtedness  of 
the  State  to  the  Seminary  fund ;  and  the  interest  was  paid  on  them 
semi-annually,  until  1873.  We  understand  the  refusal  of  the  Board  to  be 
on  the  ground  that  these  Bonds  represent  a  trust  fund ;  and  that  it 
would  be  bad  faith  on  the  part  of  the  State  to  diminish  them  by  forty 
per  cent 
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The  fondiag  act  authorizes  the  funding  of  all  valid  outstanding 
bonds  of  the  State,  and  valid  warrants,  etc.,  drawn  previous  to  the  pas- 
sage of  the  Act ;  and  if  the  owners,  beneficiaries  of  the  bonds,  or  those 
having  the  l^gal  custody  and  control  of  them,  choose  to  avail  them- 
selves of  the  privileges  of  the  Act,  the  Board  of  Liquidation  has  no 
right  or  authority  to  discriminate  between  one  valid  bond  and  another, 
as  to  the  merit  of  the  original  consideration.  Such  distinctions  might  in- 
fluence the  future  action  of  the  State. 

We  can  not,  in  this  proceeding,  review  the  judgment  requiring  the 
Depositaries  to  present  these  Bonds  for  funding ;  nor  can  we  deny  to  the 
Relators  the  privileges  to  which  they  are  entitled  imder  the  funding 
Act 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 


No.  7029.  jgSgl 

State  vs.  Israel  Mobrison.  *  m  25» 

No  indictment  is  valid  wliich  does  not  contain  an  indorsement  of  the  special  crime 
charged,  followed  by  the  words  "  a  true  bill,"  and  sifi:ned  by  the  foreman  of  the 
grand  jury  in  his  official  capacity,  in  the  presence  of  the  grand  jury. 

APPEAL  from  the  Seventh  Judicial  District  CJourt,  parish  of  Pointe 
Ck)upee.     Yaist,  J. 

H.  N.  Ogrden,  Attorney  General,  for  plaintiff. 

Hewes  &  Parlange  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Appellant,  the  accused,  was  tried  and  convicted  on  a 
chaiige  of  murder ;  and,  after  ineffectual  motions,  first  for  new  trial,  and 
then  in  arrest  of  judgment,  he  was  sentenced  to  death. 

The  paper  called  an  indictment  states  that  the  accused  did  *  *  * 
kill  and  murder  one  Robert  Noland  ;  and  the  indorsement  on  this  paper 
is :  *•  No.  266,  State  vs.  Israel  Morrison,  *  Murder.'  Oscar  Joffrion,  Fore- 
man ;  L.  H.  Ducot^,  District  Attorney." 

The  minutes  show  that  Joffrion  was  appointed  Foreman ;  that  the 
Grand  Jurors  were  sworn ;  and  that,  after  having  received  the  charge  of 
the  Judge,  they  retired  to  enter  upon  the  discharge  of  their  duties ;  but 
there  is  no  entry  to  show  tHat  they  ever  again  made  their  appearance  in 
court 

It  was  admitted  on  the  trial  of  the  motion  in  arrest  that  the  only 
indorsement  on  the  indictment  is  that  copied  above ;  **  and  that  the 
words  *  a  true  bill '  or  words  equivalent  thereto  do  not  appear  in  any 
part  of  the  indictment." 

It  would  be  a  waste  of  time  to  consider  any  of  the  other  objections 
52 
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raised  by  the  motion  in  arrest  and  the  bills  of  exception.  For  all  that 
appears,  this  indictment  may  have  been  the  work  of  the  District  Attor- 
ney and  the  Foreman  alone,  without  ever  having  been  submitted  to  or 
acted  upon  by  the  Grand  Jury.  The  finding  of  the  Grand  Jury  is  ex- 
pressed in  one  way  alone ;  and  that  is  by  the  indorsement  of  the  crime, 
for  instance,  "  Murder,"  followed  by  the  words  "a  true  bill,"  signed  by 
the  Foreman,  in  his  official  capacity,  in  the  presence  of  the  Grand  Jury, 
in  attestation  of  their  official  action ;  and  no  other  evidence  can  be  re- 
ceived to  show  that  they  have  acted  upon  the  charge  and  found  the  bill, 
than  that  afforded  by  the  indorsement  of  the  crime,  and  the  finding,  "a 
true  bin,"  verified  by  the  signature  of  the  Foreman. 

When  a  bill  has  thus  been  found,  it  is  the  business  and  the  duty  of  the 
Grand  Jury  to  go  into  court  and  through  their  Foreman,  in  open  court, 
to  present  the  bill,  which  is  done,  usually,  by  handing  it  to  the  Judge. 
It  is  the  business  of  the  Clerk,  when  the  bill  is  delivered  to  him  by  the 
Judge,  to  state  in  his  minutes  the  coming  of  the  Grand  Jury  into  court, 
and  (Presenting  the  bill  in  open  court,  and  to  record  the  finding  as  it  is 
indorsed  on  the  bill,  with  the  signature  of  the  Foreman. 

Israel  Morrison  has  not  been  legally  charged  with  the  crime  of  mur- 
der ;  and  the  verdict  and  sentence  are  mere  nullities. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of 
the  jury  be  set  aside ;  that  the  judgment  and  sentence  of  the  court  be 
annulled,  avoided,  and  reversed;  and  that  Israel  Morrison  be  detained  in 
custody,,  to  await  the  further  action  of  the  District  Attorney  and  the 
Grand  Jury  of  the  parish  of  Points  Coupee,  and  until  discharged  in  due 
course  of  law. 


■30  818  No.  7021. 

|ell9    346 

Mabcelltie  Mabtikez  et  al.  vs.  Suocbssion  of  Adolphe  Vives. 

Service  of  citation,  and  a  certified  copy  of  the  petition  in  a  suit,  before  the  proper 
court  to  revive  a  jud«rment,  made  on  the  administrator  of  the  judgment  debtor 
within  ten  years  of  the  date  of  the  judgment,  will  interrupt  prescription,  even 
thouffh  the  number  of  days  within  which  the  defendant  was  called  on  to  answer 
was  not  specifically  set  forth  in  the  citation. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
McVea,  J. 

E.  B,  Talbot  for  plaintUff  and  appellant 
Barrow  &  Fope  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

EoAN,  J.    This  suit  Is  to  revive  a  Judgment  rendered  by  the  district 
court  of  Iberville  on  the  eleventh  of  May,  1866.    It  was  filed  on  the 


Digitized  by  LjOOQIC 


NEW  ORLEANS,  APRIL,  1878.  819^ 

Martinez  vs.  Suooeesion  of  Yives. 

ninth  of  May,  1876,  and  citation  and  copy  of  petition  served  personally^ 
upon  the  administrator  of  the  deceased  judgment  debtor  on  the  next 
day,  the  tenth  of  May,  1876,  within  less  than  ten  years  from  the  date  of 
the  original  judgment. 

On  motion  of  the  defendant's  countfel  a  default  taken  upon  this  ser- 
vice was  set  aside  on  the  ground  that  the  citation  did  not,  as  required  by 
the  CJode  of  Practice,  specify  the  number  of  days  within  which  the  de- 
fendant was  called  on  to  appear  and  comply  with  the  demand  or  file  his 
answer.  Thereupon  a  new  citatioi)  was  issued  and  regularly  served, 
though  meanwhile  more  than  ten  years  had  elapsed  from  the  rendition 
of  the  judgment  sought  to  be  revived. 

The  defendant  pleaded  the  prescription  of  ten  years  and  other  mat- 
ters of  defense  not  necessary  to  be  considered,  as  this  appeal  is  from  a 
judgment  dismissing  the  suit  on  the  exception  of  prescription  only. 

We  have  been  invited  by  counsel  on  both  sides  to  consider  the  effect 
of  the  act  of  1858  "  to  require  written  proof  in  certain  cases"  in  connec- 
tion with  that  of  1853  providing  for  the  first  time  a  prescription  for 
judgments.  Both  are  now  embodied  in  the  late  revision  of  the  Civil 
CJode.  We  do  not,  however,  consider  it  necessary  to  embark  in  that  field 
of  inquiry  in  the  present  case,  to  which  we  do  not  consider  the  former 
act  as  having  any  application.  The  sole  question  here  is  whether  or  not 
the  citation  issued  on  the  ninth  of  May,  1876,  and  served  together  with 
a  copy  of  the  petition  setting  forth  the  nature  and  character  of  the 
demand  upon  the  administrator  personally  on  the  tenth  of  the  same 
month,  interrupted  prescription.  There  is  no  pretense  that  the  repre- 
sentative of  the  succession  was  not  fully  informed  by  that  service  of  the 
nature  of  the  demand  and  cause  of  action;  none  that  the  copy  of  petition 
served  was  not  a  true  copy,  or  that  it  was  not  properly  certified  as  such^ 
but  only  that  the  number  of  days  within  which  he  was  called  upon  to 
answer  was  not  specifically  set  forth  in  the  citation. 

It  must  be  remembered  that  this  citation  was  issued  in  the  present 
suit,  and  that  there  is  here  no  question  of  the  effect  of  citation  in  another 
and  different  suit  or  proceeding  to  interrupt  the  prescription  pleaded. 

Neither  can  it  be  now  contended  in  the  face  of  the  frequent  adjudi- 
cations of  this  court  to  the  contrary  that  citation  issued  and  served 
within  ten  years  from  the  date  of  the  original  judgment  does  not  stop 
prescription  even  though  the  judgment  of  revival  be  not  rendered  till 
^ter  the  lapse  of  ten  years.  This  is  but  the  recognition  and  application 
to  suits  for  the  revival  of  judgments  of  the  principle  of  legal  interrup- 
tion of  prescription  operated  by  citing  the  defendant  before  a  court  or 
justice,  whether  it  be  a  court  of  competent  jurisdiction  or  not,  recog- 
nized in  articles  3516  (formerly  3482)  and  3518  (formerly  3484)  of  the  Civil 
Code.    Indeed,  that  mode  of  interruption  is  specially  provided  by  the 
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very  terms  of  the  law  which  provides  for  the  prescription  of  judgments. 
See  R  C.  C.  article  3547. 

The  only  inquiry  remaining  then  is  whether  the  service  of  the  copy 
of  the  petition  in  this  case  upon  the  administrator  personally,  not  con- 
structively, together  with  a  citatipn  defective  only  in  not  stating  the  num- 
ber of  days  within  which  he  was  called  on  to  answer  operated  such  legal 
interruption  of  prescription  in  the  present  case.  The  copy  of  petition 
served  informed  the  administrator  fully  of  the  nature  of  the  suit;  even 
the  citation  itself  gave  not  only  the  title  of  the  cause  and  of  the  court 
but  also  the  names  of  the  parties  and  nature  of  the  action,  and  was 
properly  addressed  to  the  defendant  in  his  capacity  of  administrator  of 
the  succession  of  Adolphe  Vives,  the  deceased  judgment  debtor.  Indeed, 
it  was  in  all  respects  regular  except  as  to  the  time  for  answering  the  de- 
mand, and  the  service  seems  to  have  been  so  far  effective  that  the 
defendant  appeared  by  counsel  in  time  to  prevent  the  ripening  into  final 
judgment  of  the  default  taken  upon  that  service. 

The  reasons  given  by  the  district  judge  for  setting  aside  the  default 
are  solely  the  defect  as  to  time  for  answering  in  the  original  citation. 

In  the  case  of  Pratt  vs.  Peots,  curator,  3  La.  281,  where  prescription 
was  pleaded  against  a  revocHlory  action  after  the  dismissal  of  an  inter- 
vention by  the  same  plaintiff  in  another  suit  in  which  he  set  up  the  same 
fraud  relied  upon  in  that  case.  Judge  Matthews,  as  the  oiigan  of  the  court, 
8€ud:  ''  A  mistake  in  the  tribunal  it  seems  will  not  destroy  the  effect 
of  a  suit  in  the  interruption  of  prescription;  and  by  analogy  it  ought  not 
when  the  error  occurs  in  the  manner  of  prosecuting  such  suit  in  conse- 
quence of  which  it  is  dismissed."  And  the  court  overruled  the  plea  of 
prescription. 

In  White  vs.  McQuillan,  12  L.  533,  prescription  was  pleaded  against 
promissory  notos  and  it  was  urged  that  a  previous  irapei-fect  service  of 
citation  did  not  interrupt  prescription.  There  the  service  as  in  this  case 
was  personal,  and  the  defect  was  that  the  copy  of  petition  was  not  certi- 
fied by  the  clerk  under  seal  of  his  office.  Judge  Bullard,  as  the  oiigan 
of  the  court  said:  "  We  are  of  opinion  that  the  service  of  the  citation 
together  with  a  copy  of  the  petition,  although  it  may  not  appear  that 
the  copy  was  duly  certified  by  the  clerk,  is  a  sufficient  judicial  demand 
to  interrupt  prescription."  In  Flower  et  al.  vs.  O'Connor,  prescription 
was  pleaded  against  a  promissory  note  payable  and  belonging  to  a  com- 
mercial firm  dissolved  by  death  of  one  of  the  partners.  Suit  had  been 
previously  brought  before  prescription  had  run  upon  the  same  note  by 
the  surviving  partner  as  such,  but  without  authority  to  represent  the 
heirs  or  representatives  of  the  deceased  partner,  and  was  for  that  reason 
dismissed  as  of  nonsuit.  It  was  claimed  that  prescription  was  thereby 
interrupted,  and  the  court  said  :    "It  is  a  well-settled  doctrine  in  our 
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jurisprudence  that  one  of  the  modes  of  interrupting  prescription  is  by 
citing  the  possessor  or  debtor  before  a  court  of  justice ;  that  it  matters 
not  whether  the  suit  is  brought  before  a  court  of  competent  jurisdiction 
or  not;  that  prescription  is  interrupted  by  suit,  although  the  plaintiff 
therein  be  nonsuited  ;  that  a  mistake  ought  not  to  destroy  the  effect  of 
such  suit  when  the  error  occurs  in  the  manner  of  prosecuting  it  in  con- 
sequence of  which  it  may  be  dismissed;"  and  cites  a  number  of  authori- 
ties in  support  of  the  views  expressed.  The  court  then  proceeds  to 
review  the  whole  question,  and,  after  an  apt  quotation  from  Pothier, 
says:  **It  is  clear  from  this  doctrine  of  Pothier  that  in  order  to  deter- 
mine the  effect  and  extent  of  a  legal  interruption  we  must  inquire  more 
particularly  into  the  object  and  cause  of  the  action  than  into  the  right 
of  the  plaintiff,  the  manner  in  which  it  is  prosecuted,  and  the  competency 
of  the  court  in  which  it  is  instituted,  and  endeavor  to  ascertain  how  far 
the  knowledge  of  the  titles  on  which  it  is  founded  has  been  brought 
home  to  the  defendant  by  the  judicial  demand;  and  we  do  not  hesitate 
to  conclude  that  if  it  be  established  that  the  defendant  has  been  judi- 
cially notified  of  the  titles  which  are  the  foundation  of  the  demand  for 
the  whole  property  or  of  the  debt  so  as  to  acquire  a  suflBcient  knowledge 
of  the  rights  which  are  sought  to  be  enforced  against  him  by  suit,  there 
results  from  said  suit  a  l^al  interruption  in  favor  of  those  to  whom 
such  rights  may  belong;  and  such  the  court  says  seems  also  to  be  the 
true  spirit  of  our  own  law,  citing  C.  C.  3484,  now  3518,  to  the  effect  that 
"  a  legal  interruption  takes  place  when  the  possessor  has  been  cited  to 
appear  before  a  court  of  justice  on  account  either  of  the  ownership  or 
of  the  possession;  and  the  prescription  is  interrupted  by  such  demand 
whether  the  suit  has  been  brought  before  a  court  of  competent  jurisdic- 
tion or  not" 

In  the  case  of  Driggs  vs.  Morgan,  10  R 120,  there  were  two  citations, 
one  of  which,  issued  and  served  before  prescription  had  run,  was  excepted 
to  as  insufficient,  whereupon  the  plaintiff,  as  in  this  case,  caused  a  new 
citation  to  issue,  and  the  defendant  pleaded  prescription  to  the  action 
which  was  to  recover  damages  ex  delicto.  The  court  below  overruled  the 
plea  and  the  Supreme  Court  affirmed  the  ruling,  and  in  so  doing  said  the 
defendant  could  not  have  been  mistaken  as  to  the  court  before  which  he 
was  called  on  to  answer;  that  the  citation  was  headed  and  issued  from 
the  district  court  of  the  Fourth  Judicial  District  for  the  parish  of  Pointe 
Coup<$e.  where  the  suit  was  stated  to  be  pending,  and  was  signed  by  the 
clerk  with  the  attestation  of  the  name  of  the  judge  of  that  court.  The 
exception  was  that  the  citation  required  the  defendant  to  file  his  answer 
"in  the  office  of  the  clerk  of  the  court  of  the  parish  aforesaid  at  the 
court-house,  at  Pointe  Coupee." 

This  suit  was  prior  to  the  constitution  of  1845,  and  parish  courts 
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were  still  in  existence;  there  was  therefore  more  substantial  ground  of 
error  or  objection  than  in  the  present  case,  although  it  is  proper  to  add 
that  the  court  thought  the  original  citation  good. 

in  Barrow  vs.  Shields,  13  An.  58,  Judge  Buchanan,  as  the  organ  of 
the  court,  said:  "  Jt  is  immaterial  for  the  purpose  of  interruption  of 
prescription  whether  the  debtor  be  cited  before  a  court  of  competent 
jurisdiction  or  not  Neither  does  any  error  in  the  form  of  the  action 
nor  the  rejection  of  the  creditor's  demand  by  the  final  judgment  there- 
upon have  the  effect  of  avoiding  the  Interruption  of  prescription  result- 
ing from  citation;  for  these  clauses  of  the  2247th  article  of  the  Code 
Napoleon  which  declare  that  the  interruption  of  prescription  is  con- 
sidered as  *'  non  avenue**  if  the  suit  be  informal  or  if  the  demand  be 
rejected,  have  not  been  copied  into  our  Code.  The  only  portion  of  that 
article  adopted  by  our  legislature  is  the  clause  "Si  le  demandeur  se 
d^slste  de  sa  demande,"  citing  C.  C.  3485,  now  3519.  In  the  same  case 
Judge  Merrick  says,  citation  eo  nomine  is  not  essential  to  interrupt 
prescription;  that  a  subpoena  in  chancery  is  equivalent  to  citation,  citing 
15  La.  485;  so,  also,  where  citation  is  waived,  C.  P.  177;  that  a  reconven- 
tional  demand  has  like  effect,  citing  Morgan  vs.  Briggs,  before  quoted. 
10  R  119.  Judge  Spofford  in  the  same  case,  p.  70,  says:  **It  would 
seem  that  the  interruption  takes  place  whenever  the  debtor  is  brought 
into  court,  no  matter  how  irregularly  or  improperly,  to  answer  on  ac- 
<50unt  of  the  debt  in  a  suit  to  which  the  creditor  is  a  party,"  and  further 
''  under  a  similar  textual  provision  it  has  been  held  in  France  that  the 
a.ppearance  of  a  warrantor  in  a  cause,  cited  only  at  the  instance  of  the 
defendant,  if  he  sets  up  a  defense  to  the  plaintiCTs  demand,  will  inter- 
rupt the  prescription  pleadable  by  the  warrantor  against  the  plaintifif," 
and  cites  Dalloz,  32, 1, 164.  In  Morton  vs.  Valentine,  15  A.  150,  the  plain- 
tiff recovered  a  judgment  in  Mississippi,  where  there  was  a  statute  pro- 
viding that  judgments  shall  not  be  revived  by  scire  facias,  nor  shall  any 
action  of  debt  be  instituted  thereon  after  the  expiration  of  seven  years 
from  the  date  of  that  judgment  The  defendant  removed  to  Louisiana 
and  was  sued  upon  the  judgment  which  was  revived  by  scire /acias  in 
Mississippi,  after  it  had  become  barred  by  the  statute.  He  pleaded  the 
prescription  of  seven  years  under  the  Mississippi  statute,  and  his  plea 
was  overruled.  We  only  allude  to  this  with  the  other  cases  to  show  the 
tendency  of  our  jurisprudence.  But  we  now  come  to  other  decisions 
more  directly  apposite  to  the  case  at  bar.  In  Smith  vs.  Taylor,  10  R. 
133,  BuUard,  judge,  as  organ  of  the  court,  held  that  where  the  petition 
was  deposited  in  the  clerk's  office  by  the  plaintiff's  attorney  before  the 
time  necessary  to  prescribe  the  action  had  elapsed,  but  in  consequence 
'Of  the  absence  of  the  clerk  and  deputy  clerk  from  the  parish  it  could 
not  be  filed  nor  citation  issued  until  the  time  had  elapsed,  the  action  will 
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not  be  prescribed.  *'  The  court  said  the  plaintifr  had  until  the  last  day 
of  the  year  to  commence  proceedings,  and  was  not  obliged  to  procure 
process  before.  If  at  that  time  there  was  an  impossibility  to  procure 
the  necessary  process  the  prescription  was  suspended."  Citing  7  N.  8. 
471,  3  La.  221.  In  N.  O.  Canal  and  Banking  Company  vs.  Tanner,  26 
An.  273,  our  immediate  predecessors  held  that  prescription  was  inter- 
rupted by  a  citation  issued  by  a  person  de  facto  in  possession  of  the 
cleric's  office  in  1873,  although  he  was  so  under  authority  of  a  govern- 
ment they  did  not  recognize. 

In  Leon  vs.  Bouillet,  21  An.  651,  it  was  held  that  citation  served 
upon  one  whose  native  language  is  French  when  the  petition  is  written 
only  in  English  will  interrupt  prescription,  and  yet  the  law  was  at  that 
time,  1865,  even  more  positive  on  this  subject,  and  the  reasons  for  re- 
quiring service  in  the  native  tongue  of  the  defendant  much  stronger 
than  those  which  require  the  number  of  days  for  answer  to  be  stated  in 
the  citation.  No  one  will  question  that  exception  to  the  service  made  in 
the  case  just  quoted  should  have  been  sustained  in  limine,  and  new 
service  ordered,  and  such  was  the  ruling  of  the  court,  but  it  also  said 
that  though  the  words  "must  be"  were  used  in  the  article  of  the  Code  of 
Practice,  172,  it  was  no  more  than  was  done  in  relation  to  all  the  other 
forms  of  a  petition,  such  as  names,  surnames,  eta  But  the  Code  does 
not  pronounce  the  absolute  nullity  of  a  petition  defective  in  these  par- 
ticulars. It  held  the  nullity  only  a  relative  one,  and  that  while  the  de- 
fendant had  a  right  to  require  service  in  his  native  tongue  it  did  not 
follow  that  the  suit  must  be  dismissed,  and  cited  7  La.  413,  Thomas  vs. 
Baillio,  where  the  precise  point  was  ruled  in  the  same  way.  In  the  last- 
named  case  the  court  cited  as  analogous  the  case  of  Lowery  vs.  Kline,  6 
La.  380,  where  the  exception  was  that  the  petition  did  not  set  forth  the 
residence  of  the  plaintifL  In  the  21  An.  case  the  court  held  that  the 
exception  was  one  required  to  be  made  in  limine  litis,  and  say:  "We 
must  conclude  therefore  that  the  defendants  had  been  cited  to  appear 
before  a  court  of  justice,  and  that  prescription  was  thus  interrupted," 
citing  the  cases  of  White  vs.  McQuillan  and  Flower  vs.  O'Connor  already 
reviewed  in  this  opinion,  and  also  4  La.  418,  and  4  B.  258,  of  which  we 
will  only  remark  that  they  sustain  the  ruling  in. question.  If,  however, 
we  were  to  consider  alone  the  authority  of  Smith  vs.  Taylor,  10  R, 
where  the  petition  was  merely  deposited  in  the  clerk's  office  the  day 
before  prescription  was  complete,  and  the  later  case  of  Canal  Bank  vs. 
Tanner,  26  An.,  is  it  not  manifest  that  the  plaintiffs  have  brought  them- 
selves within  the  rule  in  both  cases,  and  that  they  had  done  more  than 
was  done  in  4  B.  and  21  An.  cases,  by  procuring  the  service  upon  the 
defendant  of  a  citation  and  copy  of  petition  from  which  he  could  not 
f^l  to  understand  the  nature  and  object  of  the  demand  ?    The  plaintiffo 
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were  not  responsible  or  in  fault  for  the  omission  of  the  clerk,  whose  duty 
it  was  to  state  the  number  of  days  in  the  citation.  So  far  from  abandon- 
ing, or  discontinuing,  or  not  making  their  demand,  they  were  pressing 
it  by  all  means  in  their  power;  and  we  think  that  the  administrator,  the 
representative  of  the  succession,  "had  been  cited  to  appear  before  a 
court  of  justice"  to  answer  the  demand,  and  that  the  objection  to  the 
citation  was  of  such  character  that  it  should  have  been  made  before  the 
default,  which  the  court  erred  in  setting  aside.  That,  however,  is  unim- 
portant, as  we  are  only  now  concerned  with  the  first  service  and  citation 
as  affecting  the  question  of  prescription,  which  we  think  was  interrupted 
by  it 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  sustaining  the  defendant's  plea  of  prescription  be  and  it 
is  avoided  and  reversed;  and  it  is  now  ordered  and  adjudged  that  the 
plea  of  prescription  be  and  it  is  overruled,  and  the  case  remanded  to  be 
proceeded  with  according  to  law,  the  defendant  and  appellee  paying 
costs  of  appeal. 


No.  6809. 
Wm.  Reed  Mills  vs.  J.  Q.  A.  Fellows. 

A  resident  of  the  Sixth  Municipal  District  of  the  city  of  New  Orleans  sued  in  one  of 
the  district  courts  for  the  parish  of  Orleans,  and  served  with  citation  prior  to 
the  seventh  of  November.  1876.  remains,  as  to  that  suit,  subject  to  the  jurisdic- 
tion of  said  court. 

After  a  case  has  been  fixed  for  trial  the  court  Is  without  authority  to  order  it  to  be 
tried  by  jury. 

Under  our  practice  nothing  prevents  the  cumulation  of  demands  for  the  double 
purpose  of  proving  the  existence  of  a  partnership,  when  the  defendant  has 
denied  it,  and  for  its  liquidation,  when  proved. 

To  entitle  a  party  to  the  continuance  of  a  case,  on  the  ground  of  absent  witnesses, 
it  is  necessary  not  merely  to  allege  but  to  prove,  that  he  had  been  diligent,  that 
he  was  surprised,  that  he  could  not  prove  the  facts  by  other  available  witnesses, 
and  that  they  were  not  absent  by  his  consent  or  procurement. 

When  the  court  orders  the  defendant  to  produce  in  court  certain  books,  which 
plaintiff  swears  will  prove  certain  facts,  and  defendant  files,  in  response  to  the 
order,  an  evasive  answer,  and  fails  to  produce  the  books,  on  the  day  fixed  in  the 
order  [no  matter  whether  the  case  came  up  for  trial  that  day  or  not]  the  court 
will  be  authorized  to  order  that  the  specific  facts  (but  only  the  specific  facts) 
sworn  to  by  the  plaintiff,  bo  taken  as  confessed  by  the  defendant. 

When  one  partner  sues  the  other  for  a  liquidation  and  balance  due  on  partnership 
aooount.  the  defendant  can  not  set  up  in  reconvention,  damages  to  the  business 
of  the  partnership  caused  by  the  bad  habits  of  the  plaintiff. 

In  the  absence  of  express  agreement  a  charge  by  one  member  of  an  ordinary  part- 
nership against  the  other,  for  keeping  the  hooki<  of  the  firm  is  inadmissible. 
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APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogers, 
J. 
•     Gits,  A,  Breaiix  for  plaintiff  and  appellee. 

J.  y.  Haglns  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spekceb,  J.  This  suit  is  for  settlement  of  an  alleged  law  partner- 
ship between  plaintiff  and  defendant,  carried  on  under  the  firm  name  of 
Fellows  &  Mills. 

The  suit  is  brought  in  Fifth  District  Court  of  Orleans. 

L  Defendant  excepted  to  the  jurisdiction  for  the  reason  that  he  is, 
and  has  been  for  many  years,  a  resident  of  the  Sixth  Municipal  District 
of  New  Orleans;  and  that,  by  act  number  forty-five  of  1876,  said  munici- 
pal district  from  and  after  November  7, 1876,  became  part  of  the  Second 
Judicial  District  of  the  State.  See  Lafayette  Insurance  Company  vs. 
Renuners,  29  A.  p.  419,  and  State  vs.  Williams,  idem,  p.  779. 

This  suit  was  instituted  in  Fifth  District  Court  of  Orleans,  May  24. 
1876,  at  which  time  there  can  be  no  doubt  that  court  had  jurisdiction. 
See  same  cases. 

The  exception  to  jurisdiction  was  filed  June  8. 1876,  and  overruled 
June  28, 1876.  On  July  1, 1876,  the  defendant,  reserving  the  benefit  of 
his  said  exception,  filed  an  answer  to  the  merits. 

In  the  cases  above  cited  we  held  that  the  act,  number  forty-five  of 
1876,  was  inoperative  until  the  date  of  election  of  judges,  on  November 
7, 1876,  and  that  the  Sixth  Municipal  District  was  up  to  that  date  within 
the  jurisdiction  of  the  courts  of  Orleans,  but  afterward  under  that  of 
the  Second  Judicial  District  Court. 

In  the  act  forty-five  above  referred  to,  no  provision  is  made  for 
transferring  any  pending  causes  from  the  courts  of  Orleans  to  the  Sec- 
ond Judicial  District  Court  But  the  defendant  insists  that  on  the  sev- 
enth November,  1876,  the  Fifth  District  Court  was  by  said  act  divested  of 
jurisdiction  over  him,  since  he  was  a  resident  of  the  Sixth  Municipal 
District;  and  that,  therefore,  the  case  should  have  been  transferred  or 
dismissed.  The  answer  to  this  proposition  is  that  there  was  no  provis- 
ion of  law  authorizing  the  transfer;  that  the  record  of  the  suit  belonged 
to  the  Fifth  District  Court,  and  could  not  be  taken  from  the  custody  of 
its  officers,  without  such  authority.  The  suit,  as  we  have  seen,  was 
rightly  brought  in  the  Fifth  District  Court,  where  it  had  been  put  at  issue 
before  the  act  in  question  took  effect.  It  would  be  carrying  a  techni- 
cality very  far  to  dismiss  the  suit  under  the  circumstances  of  this  case. 
We  have  seen  it  could  not  be  transferred;  and,  as  the  court  had  rightful 
jurisdiction  at  its  inception,  we  hold  that  that  jurisdiction  continues 
to  final  judgment,  in  the  absence  of  express  law  to  the  contrary. 

n.    After  this  cause  was  fixed  for  trial,  and,  not  being  reached,  was 
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under  the  rules  continued  by  preference  to  another  day  for  trial,  defend- 
ant filed  a  prayer  for  jury,  which  was  allowed.  Plaintiff  moved  to 
vacate  this  order  allowing  the  jury,  and  the  court  so  ordered,  consider- 
ing that  it  had  been  improvidently  granted,  after  the  case  was  fixed  for 
trial.    The  court  did  not  err.    C.  P.  494. 

in.  Plaintiff,  having  filed  a  supplemental  petition  reiterating  in 
substance  his  previous  allegations  of  the  existence  of  the  partnership, 
and  charging  that  defendant  was  making  way  with  partnership  assets, 
obtained  a  sequestration. 

Defendant  excepted,  "that  until  the  issue  of  partnership  or  no 
partnership,  which  is  raised  in  his  answer,  shall  be  finally  heard  and 
determined,  there  can  be  no  examination  into  the  accounts  and  afliEdrs  of 
the  alleged  partnership."  This  exception  was  properly  overruled. 
Under  our  practice  nothing  prevents  the  cumulation  of  demands  for  the 
double  purpose  of  establishing  the  existence  of  a  partnership,  if  denied, 
and  for  its  liquidation  when  established. 

lY.  Whilst  the  case  was  being  tried,  the  defendant  made  affidavit 
for  a  continuance,  on  account  of  the  unexpected  absence  of  three  wit- 
nesses, J.  H.  Oglesby,  J.  S.  Whitaker,  and  E.  W.  Burbank;  setting  forth 
what  he  expected  to  prove  by  them;  alleging  diligence,  and,  also,  igno- 
rance of  their  departure  from  the  city. 

The  court  refused  the  continuance,  on  the  grounds  that  the  affidavit 
was  insufficient,  and  that  two  of  the  witnesses,  Oglesby  and  Burbank, 
had  never  been  served  with  subpoenas.  That  three  of  them  stated 
defendant  had  told  them  they  would  not  be  needed,  etc.  We  think  that 
the  court  properly  refused  to  continue.  The  case  had  been  on  trial  for 
some  daya  Under  such  circumstances  the  defendant  should  have 
brought  himself  within  the  strictest  rules.  He  should  have  not  only 
alleged  but  shown  diligence  and  surprise  ;  that  he  could  not  prove  the 
facts  by  other  available  witnesses;  that  they  were  not  absent  by  his 
consent  or  procurement,  etc. 

V.  Plaintiff  obtained  an  order  requiring  the  defendant  to  produce 
in  court,  on  the  day  fixed  for  trial,  the  docket-book  and  the  account- 
books  of  the  business  of  Fellows  &  Mills,  swearing  that  he  expected  to 
establish  by  them  ''  the  existence  of  the  partnership,  and  the  entire  alle- 
gations of  the  petition." 

The  defendant  filed  a  sworn  answer  to  this  rule  to  produce,  in 
which  he  refers  to  and  adopts  the  allegations  of  his  original  and  supple- 
mental answers  in  the  case ;  reiterating  that  he  denies  that  there  is  an 
unsettled  partnership  between  him  and  plaintiff ;  that  the  books  are  his 
private  property,  etc. 

The  court,  considering  this  answer  as  manifestly  evasive,  on  motion 
of  the  plaintiff,  ordered  that  the  facts  stated  in  the  affidavit  of  plaintiff 
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be  taken  as  confessed  by  the  defendant.  Of  this  the  defendant  com- 
plains: 

First,  because  he  contends  that  his  answer  was  sufiQcient,  and 
denied  the  existence  of  the  books  called  for.  We  do  not  agree  with  him. 
We  have  gone  carefully  over  his  answer  and  supplemental  answer, 
which  he  adopts.    They  are  not  sufficiently  direct  and  responsive. 

Second,  because  the  order  pro  covifeBSO  was  prematurely  taken. 
This  ground  rests  upon  the  fact  that  the  Ck)de  of  Practice,  article  473, 
provides  that  the  books  shall  be  "  produced  on  the  day  fixed  for  triaL" 
Thaty  although  this  order  was  taken  on  the  day  fixed  for  trial,  the  case 
was  not,  in  fact,  tried  on  that  day,  because  not  reached,  and,  therefore, 
oontinued,  with  preference,  to  another  day. 

We  think  the  order  was  not  prematurely  taken,  being  taken  on  the 
day  fixed  for  trial.  Besides,  it  comes  with  bad  grace  from  the  defendant 
to  complain  of  prematurity  when  he  had  positively  refused  to  produce 
the  books,  even  under  the  coercion  of  imprisonment  for  contempt 

Third,  because  plaintiff's  allegation  of  facts  to  be  proved  by  the 
books  was  too  vague  to  be  entered  up  as  proving  any  thing.  If  plaintiff 
alleged  no  facts  with  sufficient  certainty  to  serve  as  proof,  then  the  order 
could  do  defendant  no  harm.  But  we  think  there  was  one  fact  alleged 
with  sufficient  certainty,  at  least,  to  wit :  that  said  books  would  prove 
the  existence  of  the  alleged  partnership.  We  agree  with  defendant  that 
the  other  averment  that  they  would  prove  "  the  entire  allegations  of  the 
petition,"  is  too  general.  By  article  140,  C.  P.,  the  party  in  such  case 
must  "  declare  in  writing,  and  on  oath,  what  are  the  facts  he  intends  to 
establish  by  such  books,"  etc.  In  analogous  cases,  such  as  are  provided 
for  in  articles  466,  561  of  C.  P.,  the  courts  uniformly  hold  that  the  affi- 
davit must  be  specific  as  to  the  facts.  This  swearing  by  reference  to 
voluminous  records,  and,  as  it  were,  by  wholesale,  is  inadmissible;  and 
this  objection  is  quite  as  forcible  agaiust  defendant's  answer  to  the  rule, 
as  to  plaintiff's  affidavit  for  it. 

We  hold,  therefore,  that  the  fact  of  the  existence  of  the  partnership 
was  confessed  by  the  defendant. 

Having  thus  reviewed  the  preliminary  questions  raised  by  defend- 
ant, necessarily  with  brevity,  for  he  has  argued  at  great  length  in  sup- 
port of  them,  and  their  number  precludes  more  extended  discussion 
without  transcending  reasonable  limits,  we  come  to  the  merits  of  the 
controversy. 

The  defendant  in  his  answer  charges  that  the  plaintiff,  by  debauch- 
ery and  dissipation  injured  the  business  and  reputation  of  the  firm,  and 
claims  830,000  damages  therefor.  The  judge  a  qiio  properly  disallowed 
proof  of  such  a  charge.  It  was  foreign  to  the  purposes  and  objects  of 
the  suit    The  judge  well  says  that  such  conduct  by  plaintiff  would  have 
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been  excellent  reason  why  defendant  should  have  dissolved  the  partner- 
ship sooner;  but,  by  his  own  showing,  he  not  only  did  not  do  so,  but 
continued  it  without  remonstrance,  hardly,  for  years,  with  full  knowl- 
edge of  all  the  facta.  Indeed,  he  never  seems  to  have  thought  of  disso- 
lution until  long  after  his  partner  had  reclaimed  himself  from  his 
alleged  bad  habits.  We  prefer,  for  the  good  name  of  both  parties  that 
the  veil  of  oblivion  be  drawn  over  such  disclosures — especially  as  the 
plaintiff  is  the  brother  of  the  defendant's  wife,  and  himself  now  the  head 
of  a  family. 

It  would  bo  impracticable  within  the  limits  of  this  opinion  to  re- 
view all  the  facts  relating  to  each  item  in  contest  in  this  case.  The 
partnership  did  a  large  business  for  more  than  ten  years,  and  the  items 
disputed  are  numerous,  and  many  of  them  hotly  contested.  We  have 
examined  with  care  all  the  evidence  in  the  cause,  and  have  endeavored 
to  weigh  it  dispassionately.  The  judge  a  quo  gave  plaintiff  judgment 
against  defendant  for  $8000  65,  with  lien  on  the  assets  of  the  partner- 
ship. We  have  not  been  able  to  agree  entirely  with  him  in  regard  to 
several  items  in  the  account.  We  will  state  briefly  our  conclusions : 
The  balance  due  plaintiff  per  statement  "  A,"  is  not  disputed, 

and  is 33,047  46 

It  appears  that  defendant  collected  from  January  1  to 

July  27, 1875,  date  of  dissolution $7,082  42 

The  court  below  allowed  deductions  from  this  sum, 
as  follows:  Amounts  from  Reynolds,  Dubuclet, 
Southern  Express,  Swazey  &  Strauss,  aggregating 
$1000.  To  this  we  think  should  be  added  expen- 
ses of  trip  to  Monroe,  on  business,  360,  making. .  1,060  00 

Leaving  for  division 86,022  42 

One  half  of  this  to  credit  of  plaintiff  is 3,011  21 

To  this  add  half  fees  from  Edwards  and  Clark  vs. 

Puig,  $85 42  50 

The  amount  of  the  Gaines  judgment  in  favor  Fellows 

&  Mills  was 29,552  00 

From  this  should  be  deducted  71  cents  on  the  $100 

ordered  by  the  circuit  judge 209  82 

Also,  amount  paid  W.  E.  Todd 1,206  52 

Also,  allowance  to  defendant  on  account  of  expenses 

Emmott  seizure 2,000  00 

And  its  share  of  interest 395  91 

Also,  two  and  one  half  per  cent  included  in  the  judg- 
ment vs.  Gaines,  for  account  of  defendant  as  her 
bondsman  in  certain  cases,  and  interest  82186  27, 
$5998  52.    Net  balance  of  Gaines's  judgment. . .  .23,553  48 

Of  which  one  half  to  credit  of  plaintiff  is 11,776  74 

Making  plaintiff's  total  credit $17,877  91 
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The  court  below  credited  plaintiff  with  one  half  of  the  fees  in  cer- 
tain suits  known  as  the  Morgan  tax  suits.  The  evidence  satisfies  us 
that  these  suits  were  begun  and  settled  after  the  dissolution  of  Fellows 
&  Mills,  and  are  distinct  and  different  from  certain  similar  suits  in  which 
plaintiff  was  concerned  as  counsel.  We,  therefore,  leave  this  matter 
entirely  out  of  the  account 

We  find,  as  above,  plaintiffs  credit  to  be $17,877  91 

From  this  must  be  deducted  the  following  debits,  to  wit: 

His  orders  on  account  Gaines  judgment $10,308  00 

Amount  due  for  board 500  00 

Amount  for  furniture 175  00 

Amount  for  office  expenses 199  03 

Amount  for  office  rent  to  October  1, 1875 127  50 

Amount  for  office  rent  to  December  31, 1875 127  50 

Half  amounts  collected,  as  per  December  10 269  56 

Half  amount  fee  of  Burbank 50  00 

Half  amount  fee  of  Burbank 50  00 

Half  amount  fee  in  Semmes  case 100  00 

Half  amount  fee  received  by  plaintiff  from  sheriff 

in  Morgan  tfix  case 153  00 

Half  amount  expenses  to  Washington  in  Morgan 

tax  case 100  00 

Half  amount  fee  from  Ivens 15  00 

Half  amount  from  Swan 105  00 

Half  amount  balance  due  by  Burbank 238  29 

Half  amount  balance  due  by  Beebe Ill  87 

Total  debits $12,629  76    $12,629  76 

Wldch,  deducted  from  credits,  leaves  as  balance  due  plaintiff  $  5248  15 
The  other  amounts  claimed  by  defendant  as  chai^eable  to  plaintiff 
are,  we  think,  unsupported.  We  think  the  claim  of  defendant  against 
plaintiff  for  $3000  for  keeping  the  books  of  the  concern  is  wholly  inad- 
missible in  the  absence  of  an  express  agreement  The  partnership  is  by 
law,  and  in  the  absence  of  agreement,  presumed  to  be  equal.    C.  0. 

We  have  charged  the  Gaines  judgment  in  favor  of  defendant  with 
the  amount  allowed  therein  for  becoming  surety  on  her  bonds.  This 
liability  of  defendant  was  personal  to  himself,  and  the  compensation 
therefor  was  not  an  asset  of  the  partnership. 

The  defendant  complains  that  the  judgment  allows  interest  against 
him  on  its  amount  from  judicial  demand;  whereas,  the  Gaines  judgment 
or  order  was  not  collected  till  May,  1877,  and  constitutes  a  large  cash 
item  in  the  account  We  have  credited  plaintiff  with  $11,776  74  on 
account  of  this  Gaines  debt,  and  debited  him  with  $10,308.    The  differ- 
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enoe,  $1468  74,  alone  enters  into  the  balance  we  declare  due  plaintift 
This  amount  of  the  judgment  we  render  wUl,  therefore,  bear  interest 
only  from  May  15, 1877;  the  balance  of  the  judgment  will  bear  it  from 
judicial  demand. 

The  credit  claimed  by  defendant  for  half  of  uncollectible  advances 
and  balances,  as  chargeable  to  profit  and  loss  account,  is  inadmissible, 
since  defendant  has  not  been  charged,  In  plaintiffs  favor,  with  such 
worthless  assets,  and  can  not,  therefore,  claim  credit  for  them. 

The  judgment  appealed  from  must,  as  to  its  amount,  and  as  to  the 
interest,  be  amended,  and,  in  other  respects,  be  affirmed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  in 
plaintiffs  favor  be  amended,  so  that  the  amount  thereof  be  reduced 
from  $8000  65  to  $5248  15  ;  whereof  $1468  74  shall  bear  interest  at  five 
per  cent  from  May  15, 1877,  and  the  balance  at  same  rate  from  judicial 
demand,  to  wit:  May  29,  1876.  That  in  other  respects  the  judgment 
appealed  from  be  affirmed;  plaintiff  and  appellee  to  pay  costs  of  this, 
appeal. 

The  rehearing  asked  In  this  case  by  defendant  Is  granted. 


On  Behearino. 

The  balance  of  the  Oaines  fund,  on  which  we  allow  plaintiff  Interest, 
Is,  It  seems,  In  custody  of  the  United  States  Circuit  Ck)urt,  and  is  not 
under  control  of  defendant  The  allowance  of  interest  against  defend- 
ant on  the  sum  of  $1468  74,  the  balance  of  the  Gaines  fund,  from  May 
15, 1877,  is,  therefore,  we  think,  an  error. 

It  also  seems  that  we  did  not  give  defendant  credit  for  $125,  salary 
from  park  commissioners  for  August,  1875,  which  was  included  in  the 
$7082  42,  and  which  was  to  be  deducted  therefrom  by  consent  of  parties. 
It  flOso  appears  that  the  Item.  $211  25  from  tax  resistors,  was  received  by 
way  of  re-lmburslng  to  defendant  expenses  incurred  by  him,  and  not  as 
fees. 

These  two  sums  amount  to  $386  25 ;  which  being  deducted  from 
the  $6022  42  fixed  as  *'  amount  for  division,"  leaves  $5686  17 ;  making 
plaintiffs  "one  half"  thereof  $2843  09,  instead  of  $3011  21 ;  making 
plaintiffs  total  credits  (instead  of  $17,877  91)  $17,709  79 ;  deduct  total 
debits  of  plaintiff,  $12,629  76;  leaving  balance  due  plahitiff,  $5080  03. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former 
decree  herein  be  amended,  so  as  to  reduce  the  amount  thereof  from 
$5248  15  to  $5080  03;  and  that  the  sum  of  $1468  74  thereof  bear  no  In- 
terest, Instead  of  bearing  interest  from  May  15, 1877;  that  in  other  re- 
spects our  said  decree  remain  undisturbed. 
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No.  7032.  »  «i| 

The  State  ys.  Expert  Faulk. 

Where  a  ]>arty  is  tried  for  perjury,  for  having  sworn  in  a  civil  suit  that  he  witnessed 
the  sale  of  oertain  property,  he  has  the  rii?ht  to  introduce  in  evidence  the  judg- 
ment of  the  court  in  said  suit  decreeing  that  said  sale  had  been  made,  and  the 
reasons  for  said  judgment  criven  by  the  court. 

He  has  also  the  risrht  to  show  by  witnesses  that  said  sale  took  place  on  a  different 
day  from  the  one  he  had  sworn  to.  even  thouarh  the  effect  of  such  evidence  is  to 
contradict  and  discredit  another  witness  in  the  case  without  havine:  laid  the 
basis  for  such  contradiction. 

In  criminal  cases  it  is  not  necessary  that  there  should  be  any  foreman  of  the  jury. 
Nor  id  it  necessary  that  the  verdict  of  a  jury  should  be  written,  or  siirned.  It  is 
sufficient  that  a  member  of  the  jury  utters  the  verdict  orally.  Nor  is  it  neces- 
sary that  the  verdict  should  express  the  name  of  the  prisoner,  or  the  specific 
crime  for  which  he  is  condemned. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Union. 
Graham,  J. 

Allen  Barksdale,  district  attorney,  for  plaintiff  and  appellee. 

X.  B.  Watkins  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  One  Henderson  went  to  Texas  in  1874  working  a 
mule  in  his  waggon.  His  creditor,  Post,  pursued  him,  and  in  a  settle- 
ment between  them,  Post  got  the  mule  and  brought  it  back.  Hender- 
son's father  thereupon  brought  suit  against  Post  for  the  mule,  ailing 
that  he  had  only  loaned  the  mule  to  his  son.  On  the  trial  in  the  parish 
court,  Faulk,  the  prisoner,  swore  that  he  had  seen  the  elder  Henderson 
sell  his  son  a  mule  in  the  former's  lot  Henderson  had  judgment  in  the 
parish  court,  and  Post  appealed.  On  the  trial  in  the  district  court,  the 
prisoner  was  not  a  witness.  Post  had  judgment  there.  But  in  the  in- 
terim between  the  two  trials  of  the  civil  cause,  the  prisoner  was  indicted 
for  perjury,  and  from  the  verdict  of  conviction,  and  sentence  to  five 
years'  confinement  in  the  penitentiary,  he  prosecutes  this  appeal. 

A  new  trial  was  moved  for  the  reason  that  "  the  verdict  of  the  jury 
is  contrary  to  the  law  and  the  evidence,  and  in  conflict  with  justice,  hu- 
manity, and  common  sense." 

The  issue  was,  did  the  prisoner  swear  falsely  when  saying  that  he 
saw  Henderson  sell  the  mule  to  his  son.  The  judgment  of  the  District 
court,  decreeing  title  in  Post  under  the  younger  Henderson's  sale  to  him 
was  offered  in  evidence  by  the  prisoner,  and  rejected  by  the  Ck)urt  be- 
cause it  was  "between  third  parties,  and  was  not  res  judicata aa  to  the 
State,  and  not  relevant  to  the  issue  in  this  cause." 

It  is  difficult  to  perceive  what  the  principle,  founded  on  the  thing 

'  adjudged,  has  to  do  with  this  proceeding,  or  in  what  way  it  affects  it 

The  prisoner  w&s  indicted  for  false  swearing  in  a  certain  civil  suit    He 
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offered  the  Judgment  in  that  suit  to  prove  a  fact,  viz  that  the  court  had 
solemnly  adjudged  that  a  sale  had  been  made  by  certain  persons  of  a 
certain  animal.  It  was  for  swearing  that  he  saw  that  sale  made,  that  he 
was  indicted.  It  may  be  that  a  sale  had  been  made,  and  the  prisoner 
did  not  see  it,  but  that  is  outside  of  the  question  of  the  right  of  the 
prisoner  to  prove  the  judgment  of  the  Court  upon  the  identical  issue 
to  which  he  swore,  and  in  accordance  with  the  tenor  of  his  oath-  The 
evidence  was  not  only  relevant,  but  of  the  greatest  consequence  to  the 
prisoner.  The  record  of  the  court  at  which  the  perjury  is  charged  to 
have  been  committed  is  not  only  admissible,  but  is  so  necessary  a  part 
of  the  testimony  that  it  will  not  be  excluded  for  a  misrecital  in  a  mere 
matter  of  date.  Thus,  if  the  day  of  holding  the  court  at  which  the  per- 
jury is  alleged  to  have  been  committed  is  misrecited  In  the  indictment, 
the  record  of  that  Court  of  a  different  day  was  not  excluded,  the  day 
having  been  laid  in  the  indictment  with  a  videlicet  State  v.  Clark,  2 
Tyler  282. 

There  was  also  offered  in  evidence,  and  refused,  the  written  reasons 
of  the  judge  for  the  judgment  in  that  case.  That  paper  is  as  much  a 
part  of  the  suit  as  any  other,  and  we  know  of  no  good  reason  why  it 
should  have  been  excluded. 

The  prisoner  offered  one  Goyne  as  a  witness  to  prove  that  the  elder 
Henderson  did  sell  the  mule  to  his  son  at  Farrar's  gin-house  the  day  be- 
fore the  prisoner  swore  the  mule  was  sold,  but  on  objection  by  the  State, 
the  court  excluded  the  testimony  on  the  ground  that  it  was  ''an  attempt 
to  contradict  the  witness  Henderson  by  shewing  that  he  had  made  differ- 
ent declarations  as  to  the  sale  from  those  sworn  to  by  him  without  laying 
the  proper  basis  for  such  contradiction.'' 

The  evidence  was  admissible  for  the  purpose  for  which  the  bill  re- 
cites it  was  offered,  i.  e.  to  prove  that  Henderson  did  sell  the  mule  to  his 
son,  and  thus  to  assist  in  establishing  a  fact,  for  swearing  to  which  as  a 
fact,  the  prisoner  was  charged  with  perjury.  It  did  not  matter  if  it  did 
discredit  another  witness.  The  act  to  be  proved  by  Gk)yne  was  the 
act  which  the  prisoner  swore  he  saw  done. 

Error  is  assigned  in  that  the  verdict  is  bad  because  not  sighed  by 
any  member  of  the  jury,  and  is  imperfect  because  reading  simply— we 
the  jury  find  the  accused  guilty — without  mentioning  his  name,  or  of 
what  crime. 

There  is  no  error  in  this.  No  foreman  is  appointed  by  the  court  to 
the  petit  jury  in  a  criminal  trial,  nor  need  a  jury  designate  one  by  name. 
The  jury  speaks  through  one  of  its  members  in  delivering  the  verdict 
ore  tenus,  and  it  does  not  matter  whether  he  be  called,  or  whether  the 
jury  call  him,  a  foreman  or  not.  There  is  no  need  that  the  verdict 
should  be  written,  and  hence  none  that  it  be  signed.    In  some  parts  of 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  APRIL,  1878.  833 

State  vs.  Faulk. 

this  State,  the  verdicts  in  criminal  cases  are  written,  more  perhaps  be- 
-oause  jorors  have  seen  it  done  in  civil  causes,  and  supposed  it  proper  or 
DBoessary  to  be  done  in  criminal  trials^  but  the  practice  in  the  country 
from  which  we  derive  our  criminal  procedure,  and  the  practice  in  our 
sister  States,  is  that  the  verdicts  in  criminal  causes  are  always  delivered 
ore  tenus,  and  are  recorded  by  the  clerk,  and  then  read  to  the  jury  as 
recorded,  who  are  then  asked  if  that  is  their  verdict,  and  if  the  answer 
Is  yea,  the  finding,  rendering,  and  recording  is  complete. 

It  is  not  necessary  to  notice  other  errors  assigned.  SufQcient  has 
been  said  to  entitle  the  prisoner  to  a  new  trial.    Therefore 

It  is  ordered  and  decreed  that  the  verdict  of  the  jury  is  set  aside, 
and  the  judgment  rendered  thereon  is  avoided  and  reversed,  and  it  is 
further  ordered  that  the  cause  is  remanded  for  a  new  trial  of  the  pris- 
oner to  be  proceeded  with  according  to  law. 


Nos.  6948  and  6949. 

State  ex  rel.  Cora  A.  Slocomb  vs.  W.  F.  Rogiujo  et  al.  and  Cora  A.- 
Slooomb  vs.  Jno.  J.  Barrow,  Sheripp,  et  al. 

In  a  mandamus  proceeding?  by  a  mortfiracre  creditor  to  compel  the  recorder  of  mort- 
eaires  to  record  his  mortfirase.  so  as  to  operate  as  a  Hen  on  his  debtor's  property 
from  a  certain  date,  evidence  is  admissible  to  show  the  existence  of  other  mort- 
teage  and  judgment  creditors  of  his  debtor  claiminfir  rival  liens  on  said  property. 

The  mortffa«re  and  vendor's  privilege  reserved  by  a  vendor  of  real  estate,  to  secure 
the  credit  installments  due  by  the  vendee  on  the  purchase  price,  becomes  oper- 
ative and  takes  rank,  as  to  third  persons,  not  from  the  moment  the  act  of  sale 
and  mortgage  is  deposited  with  the  recorder  of  mortgages  for  registry,  but  only 
from  the  moment  it  is  actually  inscribed  in  the  Book  of  Mortgages,  kept  for  that 
purpose,  in  the  parish  where  the  property  is  situated. 

AFPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Felidana.    Yoisi,  J. 

SaniL  J,  Fowell  for  plaintiff  and  appellant 
W.  W.  Leake  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Egan,  J.  On  the  fourteenth  of  February,  1877,  the  relator  in  the 
first  and  plaintiff  in  the  second  action  sold  to  James  P.  Bowman  the 
Hazelwood  plantation,  in  the  parish  of  West  Feliciana,  for  96500,  payable 
in  three  annual  instcdlments,  and  retained  in  the  same  act  a  mortgage  to 
secure  the  price.  She  caused  a  certified  copy  of  the  act  of  sale  and 
mortgage,  which  had  been  passed  before  a  notary  in  New  Orleans,  to  be 
sent  to  the  recorder  of  the  parish  where  the  land  lay  for  registry.  It 
was  received  by  him  on  the  seventh  of  March,  1877,  and  indorsed  "  filed 
53 
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•for  record  on  the  seventh  of  March,  A.  D.  1877,  and  truly  recorded  eame- 
date  in  notarial  record  book  R,  pages  434  and  435,  and  in  mortgage  book 
H.,  pages  149  and  150,  July  5, 1877."  Subsequent  to  the  registry  of  the- 
act  in  the  book  of  conveyances,  but  prior  to  its  registry  in  the  book 
of  mortgages,  the  land  was  seized  under  fieri  facias  at  the  instance  of 
creditors  of  the  vendee,  Bowman.  Whereupon  the  vendor,  Mrs.  Slocomb, 
sued  out  a  mandamus  to  compel  the  recorder  to  register  her  mortgage 
as  of  the  date  of  the  filing  of  the  paper  in  the  recorder's  oflBce,  to  wit, 
March  7, 1877,  and  to  give  it  rank  accordingly.  She  also  sued  out  an 
injunction  to  stay  the  sale  until  the  question  of  her  rank  and  rights 
could  be  adjudicated,  and  prays  that  her  mortgage  may  be  decreed  to 
have  been  "  virtually  and  legally  transcribed  in  the  mortgage  records  of 
the  parish  where  the  land  lay  from  the  date  of  filing  of  the  act  in  the 
recorder's  oflSce,  seventh  of  March,  1877,  and  that  it  take  effect  on  the 
property  sold  from  date  ;  that  her  mortgage  be  deemed  superior  to  the 
rights  of  the  seizing  creditor  and  the  proceeds  distributed  accordingly; 
and  that  the  recorder  be  required  to  make  out  for  the  purposes  of  the 
sheriff's  sale  a  certificate  giving  her  mortgage  the  rank  so  claimed  for 
it." 

The  view  we  take  of  the  matter  in  controversy  makes  it  immaterial 
in  this  inquiry  whether,  as  stated  by  the  recorder,  he  was  instructed  by 
plaintiff's  attorney  to  record  the  act  in  the  book  of  conveyances  specially 
without  any  instructions  as  to  registry  in  the  mortgage-book,  or  whether,, 
as  stated  by  the  counsel,  the  instructions  were  general  and  simply  to 
record  the  act,  presuming  that  the  recorder  knew  his  duty  and  would 
record  it  both  in  the  book  of  conveyances  and  of  mortgages.  For  the 
same  reason,  it  is  unnecessary  to  consider  a  bill  of  exceptions  taken  to 
the  reception  of  parol  evidence  of  the  contents  of  the  lost  letter  of  in- 
structions accompanying  the  act.  So  far  as  relates  to  the  mandamus 
case,  we  may  as  well  now  remark  also  that  the  exception  to  the  reception 
of  evidence  of  the  existence  of  other  judgment  and  mortgage  creditors 
was  not  well  taken.  In  a  proceeding  which  would  so  materially  affect 
their  rights  and  rank  if  successful,  they  were  necessary  parties,  and  the 
evidence  was  properly  admitted  to  show  that  in  this  proceeding  the 
recorder  could  not  be  compelled  to  disregard  the  registered  rights  of 
others  not  parties  to  the  proceeding,  or  to  give  on  the  books  of  his 
office  now  a  priority  to  the  relator's  mortgage  over  them.  See  6  R  299; 
8  R.  97;  Young  &  Wann  vs.  Hays,  Recorder,  14  An.  654.  The  real  and 
only  question  at  issue  here  is  whether  or  not  the  filing  of  the  act  of 
mortgage  in  the  recorder's  office  has  the  same  effect  as  the  transcribing 
or  recording  of  the  act  in  the  book  of  mortgages.  We  have  been  re- 
ferred to  the  case  of  Payne  vs.  Pavey,  29  An.  116,  decided  by  us  at  the 
last  term  in  New  Orleans,  as  conclusive  of  the  question.    That  case  only 
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determined  the  effect  of  the  filing  of  a  conveyance  of  lands  in  the  oflQce 
of  registry,  and  it  was  correctly  held  under  the  positive  and  unequivo- 
cal provisions  of  the  Civil  Code  that  the  conveyance  took  effect  as  to 
third  persons  from  the  date  of  filing  in  the  proper  office,  although  not 
actually  recorded  or  transcribed  in  the  books  until  long  afterward,  and 
we  expr^sly  declined  in  that  case  to  express  any  opinion  as  to  whether 
the  same  rule  prevailed  in  regard  to  mortgages.  It  may  be,  and  indeed 
is,  argued  that  there  is  no  good  reason  for  a  distinction,  and  that  the 
same  rules  should  apply  to  both.  In  the  Pavey  case  we  said  what  we 
have  now  occasion  to  repeat,  that  "  the  laws  of  registry  are  arbitrary,"" 
and  that  in  many  cases  this  court  has  considered  itself  bound  to  refuse 
relief,  because  "  ita  lex  scripta  eat"  However  arbitrary  the  distinction 
may  seem,  and  in  fact  is,  the  provisions  of  the  law  in  regard  to  the  time 
from  which  sales  and  mortgages  shall  take  effect  against  third  persons 
are  essentially  different.  As  we  held  in  the  Pavey  case,  conveyances  take 
effect  against  third  persons  by  the  positive  and  express  terms  of  the 
law  from  the  time  they  are  deposited  and  filed  for  registry  in  the  proper 
office.  In  regard  to  mortgages  which  are  stricti  juris  on  the  other  hand^ 
the  CivU  Code,  art  3329,  provides  in  express  terms  that  "among  credi- 
tors the  mortgage  whether  conventional,  legal,  or  judicial,  has  force  only^ 
from  the  time  of  recording  it  in  the  manner  hereafter  directed;"  article 
3342,  that  these  mortgages  are  only  allowed  to  prejudice  third  persons- 
when  they  have  been  publicly  inscribed  on  records  kept  for  that  purpose, 
and  in  tfie  manner  hereafter  directed;"  article  3345,  that  "  all  mortgages, 
whether  conventional,  legal,  or  judicial,  are  required  to  be  recorded  in 
the  manner  hereafter  provided;"  and  article  3348,  that "  any  person  en- 
titled to  a  mortgage  or  privilege  on  the  property  of  another  person' 
must  cause  the  evidence  of  such  mortgage  or  privilege  to  be  recorded 
in  the  mortgage  book  of  the  parish  where  the  property  is  situated."  We 
here  find  not  that  mortgages  like  conveyances  take  effect  from  the  time 
they  are  deposited  or  filed  in  the  proper  office,  but  only  from  "  the  time 
they  are"  actually  "  inscribed'*  **  on  records  kept  for  that  purpose,"  and 
that  the  recording  must  be  in  the  mortgage-book  of  the  parish  where 
the  property  is  situated;"  and  so  it  has  often  been  held  that  the  registry 
of  a  mortgage  in  the  book  of  conveyances  though  in  the  proper  office  is 
insufficient  and  without  effect  as  to  third  persons,  the  only  exception 
being  where  it  appears  that  only  one  book  of  record  is  kept,  in  which 
both  sales  and  mortgages  are  registered  indifferently.  See  5  An.  154; 
16  An.  435;  24  An.  78,  and  authorities  cited. 

In  the  16th  An.  case,  Carpenter  vs.  Allen,  Juige  Merrick  said:  ''A 
mortgage  is  a  real  right,  a  ju8  in  re,  which  in  general,  so  far  as  third  per- 
sons are  concerned,  can  only  be  created  by  an  observance  of  the  forms 
of  law."    In  Taylor  vs.  Hotchkiss,  2  An.  917,  it  was  held  that  a  legal 
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registry  alone  gives  effect  to  the  mortgage  as  to  third  persons,  as  to 
whom  it  is  valid  not  as  executed  between  the  parties,  but  as  recorded. 
For  any  error  in  the  registry  the  mortgagee  must  suffer,  saving  his  re- 
course against  the  recorder.  See,  also,  Walden  vs.  Grant,  8  N.  S.  570. 
Again,  it  has  been  held  that  the  remedy  of  the  creditor  who  loses  his 
rights  for  want  of  a  proper  inscription  is  against  the  officer  in  damages. 
His  fault  or  fraud  can  not  be  visited  upon  the  public.  4  R  5;  2  An.  606, 
800;  5  An.  632.  In  White  vs.  the  Union  Bank,  6  An.  162,  and  LeFlore  vs. 
C&rson,  7  An.  65,  it  was  expressly  held  that  it  is  not  enough  for  one  hold- 
ing an  act  giving  a  privilege  to  deposit  it  with  the  proper  officer  to  be 
recorded;  he  must  see  that  it  is  done,  or  he  will  lose  his  privilege.  In 
the '6th  An.  case,  of  White  vs.  Union  Bank,  Judge  Slidell,  as  organ  of 
the  court,  said:  "We  have  been  Invited  by  appellant's  counsel  to  recon- 
sider the  opinions  given  in  Ells  vs.  Sims  and  Perot  vs.  Chambers,  2  An. 
253  and  801  (cases  of  imperfect  or  irregular  registry  held  bad),  and  this 
mainly  upon  the  ground  of  the  strong  equity  of  a  vendor  to  show  the 
price  of  the  thing  sold  has  not  been  paid.  We  have  duly  considered  the 
arguments  of  counsel,  and  have  not  been  able  to  reconcile  a  departure 
from  those  decisions  with  the  express  requisitions  of  the  Code,  nor  to 
distinguish  the  facts  of  this  cause  from  those  of  the  cases  referred  to. 
It  is  the  privilege  of  the  vendor  which  Merrill  claims;  and  we  could  not 
have  decided  the  cases  referred  to  in  favor  of  such  a  claimant  without 
expunging  from  the  Code  the  article  3238,  which  declares  that  the  vendor 
of  an  immovable  or  slave  only  preserves  his  privilege  on  the  object 
when  he  has  caused  his  act  of  sale  to  be  duly  recorded  at  the  office  for 
recording  mortgages  in  the  manner  thereinafter  directed."  The  same 
provision  is  contained  in  art.  3271  of  the  R.  C.  C.  of  1870  as  ito  the  vend- 
or's privilege  upon  immovable  property  wJiatever  may  be  the  ofinount 
due  him  on  the  sala  And  by  articles  3273  and  3274  "  privileges  are  only 
valid  against  third  persons  from  the  date  of  the  recording  of  the  act  or 
evidence  of  indebtedness  as  provided  by  law"  and  "  no  privilege  shall 
have  effect  against  third  persons  unless  recorded  in  the  manner  required 
by  law  in  the  parish  where  the  property  is  situated."  In  the  Union  Bank 
ease,  just  quoted,  Judge  Slidell  further  says:  "It  is  contended  that  a 
party  holding  a  deed  of  mortgage  or  act  from  which  a  privilege  results, 
has  done  all  that  the  law  requires  of  him  to  preserve  his  rights  when  he 
has  deposited  the  act  for  record  in  the  proper  office  and  with  the  proper 
-officer.  But  this  proposition  is  inconsistent  with  the  article  3288,  which 
requires  the  creditor  to  cause  his  privil^e  to  be  duly  recorded.  Sup- 
posing a  prior  and  a  ipibsequent  mortgagee  to  be  both  innocent  parties 
upon  one  of  whom  the  negligence  of  the  public  officer  must  faU,  it  is 
more  equitable  that  they  should  be  borne  by  the  former  than  the  latter; 
because  by  diligence  he  could  have  assured  himself  that  the  mortgage 
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was  inscribed;  whereas,  the  second  mortgagee  has  in  general  nothing  to 
r^y  upon  but  the  officer's  certificate  of  freedom  from  incumbrance." 
In  the  7th  An.  case  of  LeFlore  vs.  Carson,  p.  67,  the  court  through  the 
same  organ,  Judge  Slidell,  re-affirms  the  doctrine  in  White  vs.  Union 
Bank,  6  An.,  from  which  we  have  so  freely  quoted.  In  view  of  the 
authoVities  cited  and  of  the  textual  provisions  of  the  Civil  Code  we  are 
of  opinion  that  Mrs.  Slocomb's  privilege  and  mortgage  was  not  pre- 
served as  against  the  seizing  creditor  or  others  of  prior  registry,  and 
that  she  can  neither  successfully  assert  its  superiority  over  them  nor 
compel  the  recorder  to  give  to  her  mortgage  any  other  place  or  date 
upon  the  books  of  his  office  than  it  now  holds.  It  may  not  be  amiss  to 
remark,  also,  that  even  according  to  the  statement  of  her  own  attorney 
he  gave  no  specific  instructions  to  record  the  mortgage  in  the  proper 
book  or  to  record  the  instrument  as  a  mortgage,  and  it  is  shown  by  the 
evidence  that  neither  he  nor  any  one  else  ever  paid  or  oflfered  to  pay  the 
fees  for  such  registry  until  the  time  when  the  mortgage  was  actually 
inscribed.  We  think  this  a  proper  case  to  apply  the  rule  liaid  down  by 
Judge  Slidell  in  the  cases  cited,  and  with  him  we  may  say  that  if  the 
plaintiir  is  unpaid  the  resolutory  condition  remains  to  her.  The  pro- 
vision of  articles  2264  and  2266  C.  C.  under  the  general  head  of  registry 
of  conventional  obligations  can  not  control  the  specific  provisions  under 
that  head  in  regard  to  the  registry  of  mortgages  and  privileges  which 
we  have  quoted. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgments 
appealed  from  which  denied  the  mandamus  and  dissolved  the  injunctioQ 
be  and  they  are  affirmed  with  costs  of  appeal. 


Concurring  Opinion. 

Manning,  C.  J.  It  is  the  duty  of  the  Recorder  of  each  parish  to 
write  on  the  back  of  each  Act  he  receives,  the  time  it  was  so  received, 
and  to  record  all  acts  without  delay  in  the  order  in  which  they  are 
received.  These  acts  shall  have  effect  against  third  persons  only  from 
the  date  of  their  being  deposited  in  the  recorder's  office.  Rev.  Stats; 
sec  3081. 

There  is  no  distinction  made  here  between  different  kinds  of  acts, 
and  if  this  provision  stood  alone,  all  acts  would  take  effect  from  the 
date  of  their  deposit  in  the  Recorder's  office,  and  the  filing  written  upon 
them  by  that  officer  would  fix  that  date.  But  art.  3238  of  the  Civil  Code 
(new  no.  3271)  requires  the  actual  recording  of  the  vendor's  privilege  on 
land  to  enable  him  to  preserve  it,  and  a  new  article  ia  the  last  Revisal, 
numbered  3348,  which  however  is  only  a  reiteration  of  the  Act  of  1869 
(sec  8  p.  116),  compels  persons  who  are  entitled  to  a  mortgage  on  the 
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property  of  another  person  to  cause  the  evidence  of  such  mortgage  to 
be  recorded.  A  mortgage  must  therefore  be  not  only  filed  in  the 
recorder's  office,  but*  must  be  recorded  in  the  proper  book,  in  order 
to  have  effect  against  third  persons. 

I  do  not  think  however  that  it  is  necessary  for  a  party  or  her  attor- 
ney to  give  specific  instructions  to  a  Recorder  to  record  an  Act  in  a  par- 
ticular book.  The  Recorder  is  presumed  to  know  his  business  and  duty, 
and  though  the  presumption  is  sometimes  a  violent  one,  it  must  be  held 
to  legally  exist  It  is  his  duty  to  record  the  Act  in  both  the  conveyance 
and  mortgage  books,  if  the  act  contains  both  a  conveyance  and  a  mort- 
gage, and  to  do  it  without  instructions.  Neither  do  I  think  that  a  person 
is  obliged  to  offer  or  actually  tender  the  fees  to  the  recorder  when  he  deliv- 
ers the  act  to  him,  in  order  to  entitle  the  party  to  have  the  act  recorded. 
The  recorder  can  demand  the  payment,  and  the  instant  payment  of  the 
fees,  and  if  he  does  demand  them,  and  the  party  refuses  or  neglects  to 
pay  them,  he  will  have  only  his  own  negligence  to  blame  for  the  non- 
recording  of  his  act  But  if  the  act  is  delivered  to  the  recorder,  and 
he  files  it,  and  says  nothing  about  the  fees,  he  has  induced  the  party  to 
believe  that  he  waives  his  right  to  the  instant  payment  of  them,  and  he 
can  not  afterwards  excuse  himself  for  his  omission  to  record  the  act  on 
the  ground  that  his  fees  were  not  tendered.  Nor  do  I  believe  that  such 
defence  would  avail  in  an  action  on  the  recorder's  bond  for  damages 
sustained  for  not  doing  his  duty  in  recording  the  act 

It  may  be  fortunate  that  the  relator  has  a  remedy  by  the  resolutory 
action.    I  concur  in  the  decree. 

Mabr,  J.    I  concur  in  this  opinion. 

No.  6998. 
Waltek  C.  Ck)MPT0N  vs.  Wm.  L.  Sandford. 

Parties  are  estopped  from  denying:  admissions  or  declarations  deliberately  made  by 
them  in  judicial  proceedintrs. 

Jadi;mentd  which  are  not  absolutely  null  and  void,  can  not  be  nttaclcod  in  any  col- 
lateral manner. 

The  issue  of  title  to  certain  property,  passed  on  by  a  final  judgment,  can  not  be 
raised  neain  in  a  subsequent  suit  between  the  same  parties. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides, 
Blackman,  J. 

B,  J.  Boicman  and  M,  Ryan  for  plaintifif  and  appellee. 
James  O.  While  for  defendant  and  appellant 
The  opinion  of  the  court  was  delivered  by 
DeBlano,  J.    On  the  3d  of  October  1866,  George  W.  Compton  bor- 
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rowed  from  William  L.  Sandford,  eighteen  hundred  and  eighty -seven 
dollars.  To  evidence  that  loan,  Compton  executed  a  note  payable  in 
January  1867,  and  secured  its  payment,  by  mortgage  on  a  plantation 
situated  in  the  parish  of  Rapides.  That  note  was  not  paid  at  its  matu- 
rity, and— in  January  1874— seven  years  after  it  had  matured,  Sandford 
obtained  Judgment  for  its  amount,  with  a  recognition  of  the  mortgage 
securing  its  payment 

On  the  judgment  thus  obtained,  execution  issued,  the  hypothecated 
land  was  seized  and  the  seizure  enjoined  by  two  separate  and  distinct 
actions,  one  filed  in  the  names  of  the  heirs  of  Mary  E.  Compton,  on  the 
^ound  that — with  the  exception  of  one  hundred  and  fifty  acres  of  said 
land,  alleged  by  them  to  be  the  property  of  Angus  Compton,  the  balance 
of  the  same  belonged  to  them  by  inheritance  from  their  mother — and 
the  other  filed  in  the  name  of  Angus  Compton,  on  the  ground  that  he 
owned  the  one  hundred  and  fifty  acres  acknowledged  by  his  co-heirs  to 
be  his  property,  by  purchase  from  Mrs.  Hamilton  and  Frank  and  John 
S.  Henderson. 

The  first  mentioned  of  said  injunctions  was  decided  in  favor  of  the 
heirs  of  Mary  E.  Compton,  who — by  the  decree  of  the  court — were 
declared  the  owners  of  the  hypothecated  land,  less — of  course — the  one 
hundred  and  fifty  acres  alleged  by  themselves  to  be  the  property  of 
Angus  Compton;  and  the  latter's  injunction— as  to  that  portion  of  said 
land — dissolved  by  a  judgment  rendered  on  the  fifth  of  June  1876. 
From  this  judgment  no  appeal  was  taken;  from  the  other,  Sandford 
Appealed,  but  without  success:  the  judgment  rendered  against  him  and 
in  favor  of  the  heirs  of  Mary  E.  Compton  was  affirmed  by  this  Court. 

An  alias  execution  was  then  issued  on  the  judgment  of  Sandford 
figainst  George  W.  Compton,  and— under  that  second  execution— the  one 
hundred  and  fifty  acres  of  land  disclaimed  by  the  heirs  of  Mrs.  Comp- 
ton, and  the  intended  sale  of  which  her  son  Angus  had  vainly  attempted 
to  prevent,  was  again  seized  to  satisfy  the  aforesaid  judgment. 

This  last  execution  and  the  sale  of  the  land  seized  under  it  were 
enjoined  by  Walter  C.  Compton,  the  plaintifif  in  this  suit,  who  avers  that 
the  portion  of  land  thus  levied  upon  belongs — by  inheritance — to  him 
and  the  other  children  of  Mary  E.  Compton,  and  is  still  held  in  indi- 
vision  between  them:  that,  as  one  of  the  children  of  said  deceased — 
And  not  otherwise — Angus  is  entitled  to  a  share  in  said  land:  that,  until 
A  partition  fixing  the  locality  of  his  own  share  therein,  he  can  not  be 
deprived  of  his  ownership  over  the  entire  tract  inherited  by  them  from 
their  mother,  and  that  the  acknowledgment  by  his  co-heirs  and  his 
imder  tutor  in  the  injunction  suit,  *'  that  Angus  is  the  owner  of  a  frac- 
tion of  that  entire  tract,"  is  not  binding  upon  him,  for  the  reason  that 
said  acknowledgment  was  made  whilst  he  was  under  age,  and— so  far 
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as  he  is  concerned— by  Angus  himself,  who  was  then  his  under-tutor,. 
and  claiming  for  himself  the  whole  of  the  fraction  alluded  to. 

The  answer  to  plaintiff's  demand  denies  that,  either  at  her  death  or 
at  any  other  time,  Mrs.  Mary  E.  Compton  owned  the  land  in  question  or 
any  separate  property. 

If— 'Under  the  pleadings — we  could  consider  the  evidence  adduced  of 
Mrs.  Compton's  title  to  the  property  mortgaged  by  her  husband  and 
seized  to  satisfy  that  mortgage,  what  does  that  evidence  show  ?  that,  in 
1843,  Mrs.  George  W.  Compton  obtained  judgment  against  her  husband 
for  a  sum  which,  as  testified  to  by  one  of  the  witnesses,  did  not  exceed 
two  hundred  and  fifty  dollars,  and — by  another — four  or  five  hundred 
dollars.  Under  two  executions  issued,  one  on  her  judgment— the  other,, 
on  a  judgment  in  favor  of  the  heirs  of  Samuel  Comptgn,  the  whole  of 
the  property  of  George  W.  Compton  was  seized,  offered  for  sale  and 
purchased  by  his  wife  for  twenty  thousand  two  hundred  and  ninety-one 
dollars,  and  that  was,  according  to  one  of  the  witnesses,  more  than  eighty 
times  the  amount  of  her  judgment,  and— ao<^rding  to  another  about 
forty  or  fifty  times  said  amount. 

During  the  month  of  May  1864,  the  courthouse  of  the  parish  of 
Rapides,  and  the  records  and  papers  therein  contained  were  destroyed 
by  fire,  and — ^in  1868 — an  act  was  passed  by  the  Legislature  to  amend  a 
previous  act  which  provided  for  the  supplying  of  said  records  and 
papers,  among  which  were  the  judgment  of  and  the  sherifiTs  sale  to  Mrs. 
George  W.  Compton. 

The  3d  section  of  said  act  is  in  these  words:  "  That  the  party 
defendants  in  all  applications  for  that  purpose  shall  have  the  usual  legal 
delay  as  in  other  suits,  but  when  the  said  party  answers  ne  shall  admit 
the  petition  or  deny  it  partially  or  wholly,  and  said  denial  shall  be  under 
oath:  whereupon  the  judge  shall  proceed  to  the  trial  without  the  inter- 
vention of  a  jury,  and  upon  hearing  the  evidence  shall  decide  and  ren- 
der judgment,  establishing  or  not,  the  destroyed  deed,  bond,  mortgage, 
judgment  or  other  writing  as  the  evidence  proves  to  have  existed." 

The  4th  Section  provides:  "that  if  the  plaintiff  or  applicant  makes 
oath  to  the  allegations  of  his  petition,  it  shall  be  prima  facie  evidence- 
of  the  existence  of  such  deed,  bond,  mortgage,  judgment  or  other 
writing  &c" 

On  the  14th  of  May  1869,  Mrs.  Compton  filed  an  application  in  the 
district  Court  for  the  parish  of  Rapides,  to  have  re-instated  the  sale  of 
the  7th  of  October  1843,  from  the  sheriff  to  her.  Her  husband  accepted 
service  of  the  wife's  unsworn  application,  waived  time — meaning,  at 
least  we  so  presume,  the  delay  allowed  by  law  for  answering,  and — on 
the  17th  of  May  1869— a  decree  was  signed  re-instating  the  applicant's 
title,  though  no  default  had  been  taken  against,  no  answer  made  by  the 
defendant. 
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The  property  referred  to  in  said  decree  was  adjudicated  to  Mrs. 
Compton  for  more  than  twenty  thousand  dollars,  the  fortieth  part  of 
which,  at  most,  could  have  been  applied  to  the  execution  issued  on  her 
Judgment,  the  evidence  of  which  was  destroyed  by  the  fire  of  1864  and 
has  not  been  re-estabhshed.  What  became  of  the  balance  of  the  price  ? 
The  most  of  the  property  thus  acquired  by  her  composed  the  separate 
estate  of  her  husband,  and  it  may  be  that  said  balance  was  the  consid- 
eration of  the  alleged  reconveyance  of  the  land  in  dispute  from  the  wife 
to  the  husband.    If  so,  the  transfer  was  authorized  by  our  Code. 

Rev.  C.  O.  art  2446,  number  1. 

Not  only  did  (Jeorge  W.  Oompton  mortgage  this  land  to  Sandford, 
but  he  also  mortgaged  it  to  W.  C.  James,  the  tutor  of  the  minors  Hen«- 
derson,  and  when — in  payment  of  the  latter's  claim,  the  said  Ck)mpton 
conveyed  them  the  one  hundred  and  fifty  acres  which  plaintiff  alleges 
that  he  and  his  co-heirs  inherited  from  their  mother,  Mrs.  C!ompton 
Intervened  in  the  act  of  sale  and  renounced  in  favor  of  said  minors  to 
any  right  which  she  then  had  or  may  have  had  on  the  property  so  trans- 
ferred to  them. 

It  is  true  that  her  renunciation  to  any  rights  which  she  might  have 
exercised  on  that  tract  of  land,  could  and  did  not  divest  her  of  any  title 
to  the  land  itself:  but,  is  not  that  renunciation  at  least  a  presumption 
that — ^legally  or  otherwise— there  may  have  been  a  reconveyance  from 
Mrs.  Ck>mpton  to  her  husband  ?  Whether  there  was  or  not,  it  is  now 
useless  to  inquire,  and  why  ?  The  rights  and  the  extent  of  the  rights  of 
plaintiff  and  his  co-heirs,  as  regards  the  tract  of  land  now  seized,  are 
fixed  by  two  judgments  and  the  judicial  admissions  made  in  the  plead- 
ings on  which  those  judgments  are  based.  The  fact  that  Angus  Ck)mp- 
ton  was  the  owner  of  said  tract,  is  not  merely  acknowledged,  but  fully 
established  by  a  notarial  act — and  neither  the  judgment  which  recog- 
nizes the  title  of  the  heirs  of  Mrs.  Compton,  to  the  whole  of  the  land 
claimed  by  them,  and — as  an  irresistible  inference — the  title  of  Angus 
to  that  part  of  S€iid  land  which  was,  not  only  not  claimed  by  said  heirs, 
but  expressly  excepted  from  their  demand  as  belonging  to  said  Angus — 
nor  the  judgment  dissolving  the  latter's  injunction  have  been  attacked 
in  nullity  by  plaintiff,  and  the  first  mentioned  of  those  two  judgments 
has  been  afiQrmed  by  the  Supreme  Court. 

If,  by  his  pleadings,  plaintiff  had  re-opened  the  litigation  closed  by 
those  decrees,  and  had  supported  his  mother's  alleged  title,  by  none 
other  but  the  evidence  which  we  have  before  us,  we  might  well  have 
hesitated  to  acknowledge  the  validity  of  that  title;  but  that  litigation 
was  and' remains  closed,  and — coupled  with  the  evidence  adduced  on  the 
trial— plaintiff's  pleadings  do  not  justify  his  injunction. 

As  to  defendant's  admission  that ''  subsequent  to  the  sale  made  by 
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the  Bberiff  and  his  deed  to  Mrs.  Compton,  a  reconveyance  was  made  by 
her  to  G.  "W.  Compton  many  years  before  the  youngest  of  the  plaintiflf& 
was  born/'  it  can  not  be  legally  divided,  and  for  the  reason  already 
stated,  that  Mrs.  Compton  was  judicially  separated  in  property  from 
her  husband,  and  may  have  transferred  that  land  to  him  in  payment  of 
the  balance  due  by  her  of  the  price  of  the  adjudication  to  her  of  prop- 
erty inherited  by  and  belonging  to  her  husband;  nor  can  that  admission 
be  justly  disconnected  from  the  assertion  found  on  the  same  page  that 
said  land  was  not  the  property  of  Mrs.  Compton  at  the  time  of  her 
death.  Besides,  these  declarations  were  made  and  passed  upon  in  a 
controversy  finally  determined  by  a  decree  of  the  district  Court,  signed 
on  the  5th  of  June  1875  and  afiftrmed  by  this  Court.  In  this  case,  the 
validity  of  the  wife's  judgment  is  denied,  and  her  pretended  title 
assailed  as  fraudulent  and  absolutely  null.  As  to  a  part  of  the  land, 
that  title  is  protected  by  the  aforesaid  decree,  which,  however,  does  not 
cover  the  tract  of  one  hundred  and  fifty  acres;  and — as  to  that  tract — 
the  injunction  sued  out  by  Angus  to  release  its  seizure  and  prevent  its 
sale,  was  dissolved  on  the  very  day  on  which  that  of  Mrs.  Compton's 
heirs  was  perpetuated — on  the  5th  of  June  1875,  and — from  the  decree 
dissolving  Angus'  injunction  no  appeal  was  taken. 

The  plea  of  res  judwata  filed  and  urged  by  defendant  must  prevail, 
and  this  conclusion  dispenses  us  from  discussing  the  other  questions 
raised  in  the  briefs  and  bills  of  exceptions.  That  conclusion  leaves  no 
doubt  that  plaintiff  has  abused  the  equitable  writ  of  injunction. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  is  amended,  plaintiffs  injunction  entirely  dissolved,  and 
he,  Angus  T.  Compton,  and  J.  S.  Compton—his  sureties  on  the  injunc- 
tion bond,  condemned  in  solido  to  pay  to  William  L.  Sandford,  as  dam- 
ages, ten  per  cent  upon  the  amount  of  the  judgment,  the  execution  of 
which  was  enjoined,  with  costs  in  both  Courts,  and— as  thus  amended — 
the  decree  of  the  Court  a  qua  is  affirmed. 

The  Chief  Justice,  having  been  of  counsel  in  this  caee,  recused 
himself  and  took  no  part  in  this  decision. 

»  M,  "^       - 

44  m 

30    842  ^^       ^^^  ^ 

SI  1088  No.  6915. 

~30    842 1 

ni7  48o|  The  State  vs.  Albert  Williams. 

A  verdict  of  conviction  will  not  be  set  aside  on  the  ground  that  the  State's  Attorney 
ref  ased  to  call  and  examine  three  witnesses  present  at  the  trial  of  the  ease,  and 
allefced  to  be  cognizant  of  all  the  facts  of  the  case,  when  there  is  no  aver- 
ment, in  the  bill  of  exceptions  that  the  accused  was  prejudiced  thereby,  and 
when  there  is  nothing  to  show  that  he  did  not  have  a  fair  and  impartial  trial. 
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The  crime  of  murder  can  not  bo  prescribed.    Time  therefore  is  not  of  the  essence 

of  that  offense,  and  therefore  the  time  stated  in  the  Indictment  is,  in  general, 

not  material. 
As  affectini;  the  question  of  prescription,  as  to  prescriptible  offenses,  evidence  is 

admissible  to  show  that  the  accused  was  a  fuRitive  from  justice,  from  the  time 

the  act  charged  was  committed. 
A  general  allegation,  in  an  exception,  that  the  charge  of  the  lower  judge  "is  not 

Jme"  is  too  vague. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Assump- 
tion.   Beattie,  J. 

H,  K  Ogden,  Attorney  General,  for  the  State. 

Folse  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  accused  was  charged  with  murder  and  found  guilty 
without  capital  punishment.  The  case  comes  before  us  on  three  bills  of 
exception,  the  first  of  which  is  to  the  refusal  of  the  court  at  the  request 
of  the  prisoner's  counsel  to  compel  the  district  attorney  to  call  and 
examine  on  behalf  of  the  State  three  witnesses,  stated  to  be  then  pres- 
ent in  court,  and  to  be  fully  cognizant  of  all  the  facts  submitted  for  in- 
vestigation. The  judge  a  quo  refused  to  so  order,  as  he  states,  because 
it  seemed  in  violation  of  what  had  always  been  understood  to  be  the 
law  of  this  State,  and  this  was  the  only  case  of  the  kind  which  had 
ever  come  to  his  knowledge.  He  states  further  that  two  of  the  witnesses 
named  were  relatives  of  the  accused;  the  third  was  not  It  appears 
from  the  bUl  that  at  the  time  it  was  proposed  to  call  the  witnesses  in 
question,  the  State  had  already  examined  four  or  five  witnesses  on 
behalf  of  the  prosecution,  and  the  district  attorney  had  announced  that 
the  testimony  of  the  State  was  closed.  The  counsel  for  the  accused 
relies  upon  the  authority  of  the  case  of  Hurd  vs.  the  People,  25  Michi- 
gan, 405,  In  which  it  was  held  "  that  the  prosecutor  in  a  criminal  case  is 
not  at  liberty  like  a  plaintiff  in  a  civil  case  to  select  out  a  part  of  an 
entire  transaction  which  makes  against  the  defendant  and  then  to  put 
the  defendant  to  proof  of  the  other  part  so  long  as  it  appears  at  all  prob- 
able from  the  evidence  that  there  may  be  any  other  part  of  the  transac- 
tion undisclosed;  especially  if  it  appears  to  the  court  that  the  evidence 
of  the  other  portion  is  attainable,''  and  refers  to  the  case  of  Maher  vs. 
the  People,  10  Michigan,  225-26,  to  the  effect  that  it  is  the  well-established 
rule  of  the  English  courts  that  all  witnesses  present  at  the  transaction 
should  be  called  by  the  prosecution  before  the  prisoner  is  put  upon  his 
defense  if  such  witnesses  be  present,  citing  8  C.  &  P.  559,  Orchard's  case 
same;  note  Boscoe's  Criminal  Evidence,  164.  The  court  however  says*: 
"Whether  the  rule  should  be  enforced  in  all  cases  when  those  not  called 
are  near  relatives  of  the  prisoner  or  some  other  special  cause  for  not 
calling  them  exists  we  need  not  here  determine.    Doubtless  where  the 
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number  present  has  been  very  great,  the  production  of  part  of  them 
might  be  dispensed  with  after  so  many  had  been  sworn  as  to  lead  to  the 
inference  that  the  rest  would  be  merely  cumulative  and  where  there  is 
no  ground  to  suspect  an  interest  to  conceal  a  part  of  the  transaction.'^ 

It  appears  from  the  head  note,  and  so  we  interpret  these  dicta,  that 
the  court  held  it  to  be  the  duty  of  the  prosecution  to  put  in  evidence 
"  the  whole  of  the  res  gestce," 

It  is  as  true  in  Louisiana  as  elsewhere,  as  the  court  remarked  in  the 
25th  Michigan  case,  that  "  the  prosecuting  ofiQcer  represents  the  public 
interest,  which  can  never  be  promoted  by  the  conviction  of  the  Innocent. 
His  object,  like  that  of  the  court,  should  be  simple  justice;  and  he  has 
no  right  to  sacrifice  this  to  any  pride  of  professional  success."  This  we 
have  announced  substantially  in  more  than  one  decisiozy  since  we  have 
been  upon  the  bench,  and  were  a  case  before  us  in  which  it  appeared 
that  any  unfair  advantage  of  the  accused  had  been  taken  in  the  progress 
of  the  trial  in  any  important  particular  likely  to  influence  the  result,  we 
should  not  hesitate  to  set  aside  the  conviction.  In  the  present  case, 
however,  there  is  no  such  statement  in  the  bill  of  exceptions ;  nothing- 
but  the  bare  refusal  to  call  and  examine  on  behalf  of  the  State  the  wit- 
nesses named.  Neither  the  evidence  given  by  those  witnesses  already 
examined  nor  that  proposed  to  be  given  by  the  others  is  before  us.  We 
are  therefore  unable  to  determine  for  ouraelves  whether  this  case  comes 
within  the  rule  announced  in  the  25th  Michigan  case  or  not.  The  bill 
discloses  no  circumstance  of  suspicion,  even,  that  a  fair  and  impartial 
trial  was  not  afforded  the  accused.  The  State  had  already  examined 
four  or  five  witnesses  as  to  the  facts  of  the  case,  and  had  rested  the  case 
for  the  prosecution.  It  is  not  suggested  that  the  case  thus  made  was 
imperfect,  or  that  evidence  given  disclosed  or  rendered  probable  the  ex- 
istence of  other  or  fuller  evidence,  or  even  that  the  witnesses*  proposed 
to  be  called  were  present  at  the  homicide.  If  they  were,  non  constcUhut 
that  their  evidence  would  have  been  merely  cumulative  of  that  given  by 
the  four  or  five  witnesses  already  examined.  Some  discretion  must 
under  the  rule  invoked  be  allowed  both  to  the  district  attorney  and  the 
court  a  qua  in  a  matter  of  this  kind,  and  there  is  nothing  to  show  that 
in  this  instance  it  was  not  properly  exercised.  The  jury  were  the  judges 
of  the  sufiQciency  of  the  evidence  of  guilt  of  the  accused,  and  found  him 
guilty.  The  rule  in  question  has  never  prevailed  in  the  courts  of  this 
State,  nor  are  we  prepared  to  admit  the  proposition  that  it  is  the  settled 
rule  of  the  English  courts.  We  think  otherwise,  except  with  the  modifi- 
cations stated,  and  that  as  a  rule  the  prosecuting  officer  of  the  State, 
who  should  be  always  mindful  that,  as  said  by  us  in  another  case,  the 
State  wishes  no  unfair  advantage  taken  of  any  one  accused  in  her 
courts,  still  has  discretion  to  select  his  witnesses  and  manage  the  prose- 
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eution  according  to  his  best  judgment  under  the  eye  and  proper  direc- 
tion of  the  court,' whose  duty  it  i«  also  to  see  that  a  fair  and  impartial 
trial  is  accorded  to  the  accused.  It  is  to  be  presumed  that  this  was 
done  in  the  case  at  bar,  and  this  ground  of  exception  is  overruled. 

The  second  exception  is  to  the  reception  of  evidence  that  the  ac- 
cused was  a  fugitive  from  justice  from  the  time  the  act  charged  was 
actually  committed :  first,  because  as  affecting  prescription,  that  wa3  a 
question  solely  for  the  court  and  not  for  the  jury ;  second,  because  no 
evidence  of  fleeing  from  justice  prior  to  the  date  stated  in  the  bill  of 
indictment  was  receivable,  and  that  the  evidence  received  was  of  a  fleeing 
from  justice  after  the  actual  commission  of  the  act  charged,  but  more 
than  one  year  before  the  time  stated  in  the  indictment.  Of  this  it  may 
be  remarked,  1:  That  time  is  not  of  the  essence  of  the  offense  here 
charged,  and  therefore  the  time  stated  in' the  indictment  is  in  general  not 
material.  2.  That  as  affecting  the  question  of  prescription  the  evidence 
was  properly  received,  as  otherwise  the  accused  inight  have  asked  the 
court  to  instruct  the  jury,  and  such  would  have  been  the  duty  of  the 
latter,  to  acquit  the  accused  in  case  they  should  flnd  from  the  evidence 
that  he  had  been  guilty  of  manslaughter  only,  and  that  more  than  twelve 
months  had  elapsed  since  the  commission  of  the  act.  3.  That  the  jury 
did  find  the  accused  guilty  of  the  imprescriptible  crime  of  murder,  al- 
though they  qualified  their  verdict  by  adding  under  the  statute  "without 
capital  punishment."  The  fact  of  fleeing  from  justice  has  always  been 
considered  a  circumstance  of  suspicion  of  guilt  receivable  in  evidence 
in  a  criminal  case,  and  in  the  present  oeae  the  court  a  qua  instructed  the 
jury  to  disregard  all  evidence  of  fleeing  from  justice  before  the  time 
charged  in  the  bill.    This  ground  can  not  be  maintained. 

The  third  and  last  exception  is,  that  the  written  charge  of  the  judge 
a  quo  to  the  jury  "  is  not  law."  We  have  not  been  favored  with  a  brief 
by  the  counsel  for  the  accused,  nor  are  we  informed  in  what  respect  the 
charge  is  not  law,  and  we  do  not  perceive  it  As  a  whole  the  charge 
seems  to  us,  if  any  thing,  rather  more  favorable  to  the  accused  than  per- 
haps strict  law  would  warrant,  and  is  in  the  main  but  the  enunciation  of 
w^*  established  principles.  The  exception  is  too  vague  and  general,  and 
should  have  pointed  out  the  particulars  in  which  the  law  was  violated  by 
the  charge  of  the  judge,  which  occupies  a  dozen  pages  of  the  transcript. 
This  ground  is  not  well  taken. 

The  judgment  appealed  from  is  affirmed. 
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No.  6715. 
The  State  vs.  Henry  Smith. 


,  -    641 

aO    84«( 
62  10^4 

'    The  General  Criminal  Statute  enaoted  by  the  Lofflslature  of  this  State  May  4. 1805. 

,105   354  ^^^  ^^^  adopt,  as  a  portion  of  our  law,  all  the  crimes  and  misdemeanors  known 


80  84fi'  *^  *^®  Common  Law  at  that  date.  It  merely  adopted  the  Common-Law  definitions 

el09  572  of  those  ofienses  declared  to  be  crimes  by  that  act.  and  incorporated  as  a  part  of 

^      .,~  our  system,  the  Common-Law  mode  of  prosecution  as  to  forms  of  indictment. 

#?Rf  SoSi  method  of  trial,  rules  of  evidence,  and  all  other  Common-Law  proceedlncrs  in 

1117  l**l  ,     ,      , 

ii7  937)  criminal  cases. 

The  crime  of  incest,  although  denounced,  is  not  defined  by  any  statute  of  Louisiana, 
and  hence,  there  can  be  no  conviction  for  incest  under  the  laws  of  this  State. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Orieans. 
Pardee,  J. 

H,  N,  Ogden,  Attorney  Gteneral,  and  A.  G.  Brice,  District  Attorney, 
for  the  State. 

Saml  S.  Carlisle  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

MAmoNG,  C.  J.  The  defendant  was  convicted  under  on  indictment 
for  incest,  and  was  sentenced  to  imprisonment  at  hard  labor  for  life. 

The  counsel  for  the  prisoner  asked  the  court  to  charge  the  jury,  that 
the  crime  of  incest,  not  being  defined  by  the  criminal  statutes  of  Louis- 
iana, must  bo  defined  and  construed  according  to  the  common  law  of 
England  as  it  existed  at  and  previous  to  the  enactment  of  the  Act  of 
1805,  and  that  as  incest  was  not  a  crime  at  common  law,  or  defined 
thereunder  in  1805  and  previously,  no  conviction  could  be  had  under  the 
statutes  of  this  State. 

The  court  refused  the  charge,  and  the  prisoner  reserved  a  bill,  and 
appealed. 

It  is  noteworthy  that  this  is  the  first  prosecution  for  incest  ever 
brought  before  this  court,  and  so  far  as  we  are  advised,  the  first  one 
ever  instituted  in  this  State. 

The  act  of  May  4, 1805,  provides  "  that  all  the  crimes,  offences,  and 
misdemeanors  herein  before  named,  shall  be  taken,  intended,  and  con- 
strued according  to  and  in  conformity  with  the  common  law  of  England; 
and  that  the  forms  of  indictment,  (divested  however  of  unnecessary 
prolixity)  the  method  of  trial,  the  rules  of  evidence,  and  all  other  pro- 
ceedings whatsoever  in  the  prosecution  of  the  said  crimes,  offences,  and 
misdemeanors,  charging  what  ought  to  be  charged,  shall  be,  except  as 
is  by  this  act  otherwise  provided  for,  according  to  the  said  common  law." 
sec.  33. 

Obsei-ve  that  the  statute  specifically  directs  how  all  the  crimes, 
offences,  and  misdemeanors  herein  before  named  shall  be  taken,  intended, 
and  construed,  and  how  the  prosecution  of  the  said  crimes,  etc.  shall  be 
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conducted.  Among  the  maoy  offences  named  in  the  preceding  sections, 
for  the  commission  of  each  of  which  a  punishment  is  prescribed,  that  of 
incest  is  not  to  be  found. 

It  has  been  held  "  that  the  legislature,  in  adopting  the  common-law 
rules  of  proceeding  (procedure?),  method  of  trial,  &c  adopted  the  sys- 
tem as  it  existed  in  1805,  modified,  explained,  and  perfected  by  statutory 
enactments  (of  England)  so  far  as  those  enactments  are  not  found  to  be 
inconsistent  with  the  peculiar  character  and  genius  of  our  government 
and  institutions."  State  v.  M'CJoy,  8  Rob.  545.  But  this  decision,  the 
soundness  of  which  the  profession  have  uniformly  recognised,  was 
digested  by  the  then  reporter  with  a  different  phraseoloy,  having  a 
more  enlarged  application  than  the  text  warrants,  and  Mr.  Hennen  has 
transcribed  the  Reporter's  version  instead  of  that  of  the  opinion,  and  so 
has  perpetuated  the  error.  For  it  will  be  seen  that  the  opinion  speaks 
only  of  the  common-law  rules  of  procedure,  method  of  trial,  &c  modi- 
fied by  England's  statutory  enactments  before  1805,  as  the  system  that 
was  adopted  by  our  act  of  that  year,  while  the  digest  of  the  Reporter  is, 
that  the  legislature  in  passing  that  act  "  must  be  understood  as  having 
adopted  that  system  of  law  as  it  existed  in  1805,  modified"  &c. 

It  was  not  decided  by  this  court  in  that  case  that  every  act  which 
was  an  offence  at  common  law  in  1805  was  thereby  made  an  offence 
here,  nor  is  that  a  proper  legal  construction  or  reasonable  intendment  of 
the  Act.  On  the  contrary,  with  the  manifest  purpose  of  shutting  out 
such  construction,  the  Act  of  1805  devotes  thirty-two  sections  to  pro- 
viding how  all  the  crimes  should  be  punished  which  the  legislature 
chose  to  visit  with  punishment,  and  as  these  crimes  had  specific  desig- 
nations in  the  common  law,  such  as  murder,  rape,  arson,  etc.  with  well 
defined  meanings,  the  act  declares  that  those  crimes,  which  had  been 
already  named  in  it,  should  be  construed  in  conformity  with  the  com- 
mon law  of  England,  that  is  to  say,  that  the  definitions  of  those  crimes 
which  were  accepted  or  established  by  the  common  law,  should  be  held 
as  defining  them  here,  and  the  mode  of  prosecution  as  to  forms  of 
indictment,  method  of  trial,  rules  of  evidence,  and  all  other  proceedings, 
shall  be  as  at  common  law.  But  the  Act  does  not  adopt  the  whole  Crim- 
inal law  of  England  as  it  existed  in  1805.  It  is  only  the  definitions  of 
those  offences  that  are  named  in  it,  and  the  mode  of  procedure  for 
criminal  prosecutions,  that  were  adopted  by  that  Act.  And  it  may  be 
added  that  the  omission  from  the  re-enacted  statute  of  the  words 
*  herein  before  named,'  (Rev.  Stats.  1870  sec.  976),  and  the  use  of  terms 
which  embrace  all  crimes,  does  not  affect  the  argument,  as  we  shall  see 
when  we  come  to  inquire  whether  this  crime  was  one  at  common  law,  or 
by  statute  of  England* 

The  48th.  section  confirms  this  view  of  the  intent  of  the  legislature. 
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where  it  is  enacted — "that  as  soon  as  may  be,  after  the  passing  of  this 
act,  the  governor  shall  cause  to  be  drawn  up  and  printed  and  promul- 
gated in  the  English  and  French  languages,  an  exposition  and  explana- 
tion of  each  and  every  of  the  crimes  and  misdemeanors  herein  before 
mentioned,  which  are  not  herein  precisely  defined,  and  of  the  rules  of 
evidence,  the  mode  of  trial,  the  forms  of  writs  and  indictments,  and  all 
other  proceedings  as  they  are  directed  to  be  had  in  the  83d  section  of 
this  act"  It  was  a  definition  only  of  each  and  every  of  the  crimes  and 
misdemeanors  mentioned  in  that  Act  that  was  required,  plainly  demon- 
strating that  henceforward  no  others  were  denounced  by  the  law — that 
no  other  acts  than  those  which  constituted  the  crimes,  known  to  the 
English  common  law  by  the  names  used  in  the  statute  of  1805,  should 
be  visited  henceforth  with  punishment.  ^ 

This  interpretation  is  put  beyond  the  possibility  of  cavil  by  the  fact 
that  in  1817,  an  act  was  passed  supplementary  to  that  of  1805,  creating 
new  offences,  the  first  mentioned  among  them  being  the  abominable 
<;rime  of  incest. 

The  definition  of  the  crimes,  directed  to  be  made  by  the  act  of  1805, 
was  not  made.  The  thought  then  in  the  mind  of  the  legislature  may 
have  been  the  germ  of  Mr.  Livingston's  Code,  and  it  is  not  the  least  of 
the  many  singular  features  of  this  subject,  that  although  that  Code  was 
compiled  many  years  after  1817,  no  mention  is  made  in  it  of  this  crime. 

The  Attorney  General  contends  that  incest  was  known  as  a  crime  to 
the  common  law  of  England  long  before  1805,  and  had  often  been  pun- 
ished—that while  it  is  true,  the  Ecclesiastical  Courts  alone  had  jurisdic- 
tion of  the  offence,  the  common-law  courts  exercised  the  power  of  con- 
trolling and  regulating  the  jurisdiction  of  the  Ecclesiastical  Courts  in 
determining  within  what  degrees  of  affinity  and  consanguinity  the 
crime  could  be  committed.  3  Blk.  Com.  87.  His  argument  therefore  is 
that  it  was  made  a  crime  here  by  the  Act  of  1805. 

But  we  have  already  seen  that  the  Act  of  1805  did  not  adopt  all  the 
•crimes  and  misdemeanors  known  to  the  common  law  at  that  date,  but 
did  set  forth  specifically  the  particular  crimes  and  misdemeanors  which 
henceforth  should  be  deemed  offences  against  the  State,  and  incest  was 
not  one  of  the  number. 

It  is  not  mentioned  in  the  statutes  until  1817,  and  then  and  ever 
since  it  appears  with  the  brief  denunciation — whoever  shall  commit  the 
crime  of  incest  shall,  on  conviction  thereof,  suffer  imprisonment  at  hard 
labor  for  life.    Rev.  Stats.  1870.  sec.  789. 

But  what  is  incest  ?  It  has  not,  like  murder,  a  fixed  and  definite 
meaning  everywhere.  An  act  that  is  incest  in  one  country  is  not  crim- 
inal at  all  in  another  country.  Nay  more,  an  act  that  is  incest  in  one  of 
our  sister  S^tes  is  not  so  in  all.    No  man  may  marry  his  brother's 
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widow,  or  his  wife's  daughter  in  Viiiginia,  (Code,  p.  470)  nor  within  the 
Levitical  degrees  of  consanguinity  or  affinity  in  Georgia.  (Stat.  Law  p. 
742).  nor  his  son's  widow  or  uncle's  widow  in  Mississippi  (Code,  p.  494), 
but  none  of  these  marriages  would  be  incestuous  in  our  State,  except  as 
to  sooie  of  the  Levitical  degrees. 

The  *  Digest  of  the  Civil  Laws  in  force  in  the  territory  of  Orleans,' 
published  by  authority  in  1808,  has  this  prohibition; — Marriage  between 
persons  related  to  each  other  in  the  direct  ascending  or  descending  line 
is  prohibited.  This  prohibition  is  not  confined  to  legitimate  children, 
but  extends  also  to  children  born  out  of  marriage.  Among  collateral 
relations,  marriage  is  prohibited  between  brother  and  sister,  whether  of 
the  whole  or  of  the  half  blood,  whether  legitimate  or  illegitimate,  and 
also  between  the  uncle  and  the  niece,  the  aunt  and  the  nephew.  Title 
IV  c.  II  arts.  9, 10.  These  prohibitions  re-appear  in  our  Civil  Code  (arts, 
96,  97  new  nos.  94,  95),  and  there  is  added  the  declaration  that  all  other 
impediments  on  account  of  relationship  or  affinity  are  abolished,  art. 
98  new  no.  96.  So  also  our  Code  defines  incestuous  bastards  to  be  those 
who  are  born  of  two  persons  who  are  relations  within  the  degrees  pro- 
hibited by  law,  (art.  202  new  no.  183)  and  inflicts  upon  them  disabilities, 
(arts.  217,  222,  914, 1475  new  nos.  19S,  204  with  altered  phraseology,  920: 
1488.) 

But  here,  is  interposed  the  objection  that  these  articles  of  the  Civil 
Code  relate  only  to  the  civil  disabilities  imposed  upon  the  issue  of  mar- 
riages within  the  prohibited  degrees.  They  do  not  impose  criminal  pen- 
alties upon  the  persons  who  thus  marry.  That  Code  of  necessity,  and 
from  its  nature  and  object,  does  not  treat  of  crimes  or  their  punishment. 

It  is  therefore  true  that  while  our  criminal  statute  attaches  a  pun- 
ishment to  the  commission  of  incest,  nowhere  in  our  law  is  that  crime 
defined.  Shall  it  be  said  that  the  Act  of  1805  does  not  define  the  crime 
of  murder,  and  that  no  one  will  pretend  that  murder,  for  lack  of  such 
definition,  is  not  a  crime  by  our  law  ?  The  Act  of  1805  does  attach  a 
penalty  to  the  crime  of  murder,  and  does  not  to  the  crime  of  incest,  and 
then  provides  that  all  the  crimes  named  in  the  Act  shall  be  taken  and 
construed  according  to  the  common  law  of  England.  Is  a  crime  not 
named  in  the  Act  to  be  construed  according  to  that  law?  Criminal 
statutes  must  be  construed  strictly  in  favor  of  a  party  charged  with 
their  violation. 

But  we  will  consider  the  matter  arguendo  in  the  light  most  favor- 
able to  the  State.  Incest  was  not  made  a  crime  by  the  Act  of  1805,  but 
it  was  by  the  Act  of  1817.  Since  then  the  Act  of  1805  provided,  that 
all  the  crimes  named  in  it  should  be  construed  by  the  common  law  of 
England,  it  may  be  assumed  that  whenever  any  act  is  thereafter  made  a 
crime  by  our  law,  it  intends  that  such  crime  shall  also  be  construed 
54 
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according  to  that  law,  so  that  when  incest  was  made  criminal  in  1817, 
we  have  but  to  revert  to  the  common  law  definition  to  ascertain  what  it  is. 
Incest  was  neither  defined  nor  punished  by  the  common  law  of 
England  at  or  before  1805.  It  was  punished  by  statute  in  tiiat  country, 
and  death  was  the  penalty,  and  its  definition  was  supplied  by  the  canon 
law.  Says  iilackstone— "  in  the  year  1650  when  the  ruling  power  found 
it  for  their  interest  to  put  on  the  semblance  of  a  very  extraordinary 
strictness  anl  purity  of  morals,  not  only  incest  and  wilfull  adultery  were 
made  capital  crimes,  but  also  the  repeated  act  of  keeping  a  brothel  or 
committing  fornication  were,  upon  a  second  conviction,  made  felony 
without  benefit  of  clergy.  But  at  the  restoration,  when  men,  from  an 
abhorrence  of  the  hypocrisy  of  the  late  times,  fell  into  a  contrary 
extreme  of  licentiousness,  it  was  not  thought  proper  to  renew  a  law  of 
such  unfashionable  rigour.  And  these  offences  have  been  ever  since 
left  to  the  feeble  coercion  of  the  spiritual  courts,  according  to  the  rules 
of  the  canon  law."  4  Com.  65.  England  has  again  made  incest  a  stat- 
utory ofifence  since  1805. 

If  tnen  we  are  to  take  and  construe  this  crime  as  it  was  taken  and 
construed  by  the  common  law  of  England  in  1805,  because  our  statute 
of  that  year  directed  that  certain  enumerated  crimes  should  be  thus 
construed,  albeit  incest  is  not  one  of  them,  we  are  met  by  the  want  of 
any  common  law  definition  of  it,  although  the  canon  law  contained  one, 
and  if  we  shall  take  the  canon  law  definition,  because  it  was  adopted  by 
the  common  law,  then  an  act  which  was  punishable  as  incestuous  by 
the  law  of  England  in  1805  was  not  punishable  here. 

The  State  at  this  point  contends  that  the  legislature  passed  the  act 
punishing  incest  with  reference  to  the  well  established  and  received  defi- 
nitions of  that  word  in  books  of  authority.  That  would  be  a  dangerous 
rule  to  apply  to  the  construction  of  criminal  statutes.  Our  statute  is 
unlike  any  other.  It  lacks  that  precision  which  should  always  charac- 
terize the  creation  of  a  crime,  and  the  imposition  of  a  punishment 
Elsewhere,  the  statutes  enact  that  whoever  shall  intermarry,  or  cohabit, 
being  within  the  degrees  of  consanguinity  within  which  marriage  is  pro- 
hibited, shall  be  deemed  guilty  of  incest.  Archbold,  Crim.  Prac.  &  PL 
615—8  et  seq.  Our  statute  is  simply,  *  whoever  shall  commit  the  crime 
of  incest'  —a  crime  which  has  not  a  fixed  and  definite  meaning  of  itself, 
which  varies  in  different  countries  and  even  in  different  parts  of  the 
same  country,  so  that  an  act,  undeniably  lawful  in  one,  is  incestuous 
cohabitation  in  another. 

Waterman  tells  us,  writing  of  the  criminal  statutes  of  the  States, 
that  in  making  adultery  punishable  in  the  common  law  courts,  they  do 
not  give  a  definition  of  the  offence,  and  that  such  is  frequently  the  case 
as  to  the  higher  crimes.    "  They  are  not  defined  in  our  statute  book, 
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but  are  assumed  to  be  well  known  as  offences  at  common  law;  and  under 
the  general  term  denoting  the  offence,  it  is  declared  by  law  to  be  a  crime, 
and  the  mode  of  trial  and  measure  of  punishment  are  alone  prescribed 
by  statute.  If  questions  arise  in  such  cases  as  to  what  constitutes  the 
offence,  recurrence  is  to  be  had  to  well  established  definitions,  sanctioned 
by  books  of  authority  and  adopted  by  long  usage,  and  with  reference  to 
which,  it  may  be  supposed  our  legislatures  have  acted  in  passing  the 
law  punishing  the  offence."  But  he  adds,  "  It  so  happens,  that  on  the 
present  question  (adultery)  we  derive  less  aid  than  usual  from  the 
lights  of  the  common  law,  the  crime  of  adultery  not  being  cognisable  by 
the  temporal  courts  in  England  as  a  public  offence,  but  only  as  a  pri- 
vate injury,  and  hence  we  have  not  that  distinct  character  of  this  crime 
well  defined  and  made  familiar  to  us  by  the  books  of  common  law  that 
will  be  found  to  exist  in  relation  to  other  offences."  Archbold,  Grim. 
Prac.  &  PL  notes  615. 

That  is  precisely  the  difficulty  in  the  present  prosecution.  And  it  is 
not  removed  by  arguing  from  modern  enactments,  that  they  make 
offences,  the  injuring  or  destroying  any  line  of  telegraph,  or  railway,  or 
stuffing  ballot  boxes,  and  that  to  ascertain  their  meanings  we  can  not 
go  to  the  common  law,  but  must  understand  and  construe  those  words 
in  their  ordinary  and  usually  accepted  signification.  Injuring  a  tele- 
graph or  railway  means  the  same  thing  in  England  that  it  does  in 
America.  Stuffing  a  ballot  box  means  the  same  thing  in  Massachusetts 
fts  in  Louisiana.  But  incest  means  a  totally  different  thing  in  each  of 
these  places. 

We  are  compelled  to  discharge  the  prisoner,  and  in  doing  so,  we 
call  the  attention  of  the  legislative  department  of  the  Government  to 
the  defect  in  the  statute,  to  the  end  that  it  may  be  speedily  remedied. 
It  should  declare  that  intermarriage  or  cohabitation  between  persons 
within  the  degrees  of  consanguinity  within  which  marriage  is  unlawful, 
■constitutes  the  crime  of  incest,  or  such  words  as  are  used  elsewhere  in 
other  criminal  statutes,  and  which  have  always  been  held  to  be  neces- 
sary for  the  proper  definition,  and  punishment  of  this  and  crimes  which 
like  this  vary  in  meaning  according  to  the  temper,  or  religious  notions 
of  different  countries.  For  much  curious  learning  on  this  matter,  vide 
Shelford  on  Marriage  and  Divorce,  154  et  seq.,  and  for  computation  of 
degrees.  Cooper's  Justinian,  notes  422 — 431. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
•court  is  avoided  and  reversed,  the  verdict  of  the  jury  is  set  aside,  and 
the  prisoner  is  ordered  to  be  discharged  from  custody. 
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30     8.52  The  State  vs.  George  Tennant  et  al. 

pl22      861 

The  citation  of  appeal,  in  a  case  where  the  State  is  a  party,  must  be  served  on  the 
attorney  f6r  the  State  who  has  obtained  the  judgement  appealed  from.  If  absent^ 
the  service  must  be  made  at  his  domioil  as  in  ordinary  cases. 

The  obligation  of  sureties  on  a  bail  br>nd  is  not  affected  by  the  fact  that  the  indict- 
ment was  found  for  an  offense  of  a  hif^her  errade  than  that  expressed  in  the 
bond,  and  which  higher  crime  includes  the  lower. 

It  is  suffl  Ment,  if  by  the  terms  of  the  bail  bond,  the  offense  is  substantially  although 
not  technically  described. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea,  J. 

J.  H.  Lemon,  district  attorney,  for  plaintilT  and  appellee. 

Herron,  Bird  &  Beale  for  defendants  and  appellants. 
I  The  opinion  of  the  court  was  delivered  by 

Manning,  G.  J.  George  Tennant,  George  Brown,  and  seven  other* 
were  indicted  for  murder,  notwithstanding  which,  it  appears  that  the  two 
above  named  were  bailed.  The  bail  bond  was  forfeited,  and  the  three 
securities  have  appealed  by  petition  from  the  judgment  of  forfeiture. 

The  citation  of  appeal  was  directed  to  the  district  attorney,  and 
served  upon  a  person  residing  at  his  domicil,  he  being  absent,  and  he 
insists  that  in  that  case,  the  service  should  have  been  on  the  district 
attorney  pro  tem.    He  moves  to  dismiss  on  that  ground. 

It  has  been  held  that  the  attorney  for  the  State,  who  has  obtained 
the  judgment  appealed  from,  is  the  officer  upon  whom  the  citation  of 
appeal  should  be  served.  State  v.  Placenzia,  6  Rob.  441.  If  he  be  out 
of  office,  the  service  should  be  upon  his  successor,  but  if  still  in  office, 
and  absent,  as  was  the  case  here,  the  service  should  be  at  his  usual  resi- 
dence in  the  manner  required  by  law  for  such  service.  The  fact  that 
another  officer  performs  temporarily  his  active  functions,  during  his 
absence,  will  not  justify  us,  in  the  absence  of  any  legislation  on  the  sub- 
ject, in  requiring  that  service  of  a  citation  of  appeal  should  be  served 
vicariously  on  such  other  officer. 

Another  ground  for  the  motion  to  dismiss  is,  that  two  of  the  securi- 
ties, appellants,  injoined  the  enforcement  of  the  judgment  on  the  same 
grounds  upon  which  this  appeal  is  based,  and  appealed  from  the  judg- 
ment dissolving  their  injunction,  and  then  abandoned  their  appeal.  If 
there  were  any  evidence  of  this,  the  action  of  two  of  the  appellants  could 
not  prejudice  the  rights  of  the  third  security,  but  there  is  nothing  what- 
ever in  the  record  to  shew  any  injunction  by  any  person,  much  less  to 
shew  for  what  causes  an  injunction  was  sued  out,  or  that  it  was  aban- 
doned. 

The  motion  to  dismiss  is  denied. 
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It  Is  oDjected  that  the  oflfence  mentioned  in  the  bond,  *  shooting  with 
intent  to  kill  *,  is  not  the  offence  of  which  the  parties  were  indicted, 
which  was  murder.  The  obligation  of  the  bail  bond  is.  that  the  prison- 
ers shall  appear  and  remain  until  discharged  in  due  course  of  law,  and 
their  sureties  are  bound,  though  the  indictment  be  for  a  different  offence 
from  that  for  which  they  were  committed.  State  v.  Bidding,  8  Annual, 
79.  The  validity  of  a  bail  bond  is  not  affected  by  the  indictment  being 
found  for  an  offence  of  higher  grade  than  that  expressed  in  the  bond, 
and  which  higher  crime  includes  the  lower.  State  v.  Cunningham,  10 
Annual,  393.  Even  if  this  latter  quality  be  wanting,  where  the  accused 
is  bound  not  only  to  appear  at  court  to  answer  a  specific  charge,  but 
also  not  to  depart  thence  without  leave  of  the  court  first  had  and  ob- 
tained, the  bond,  if  violated,  can  be  forfeited,  and  the  securities  held  to 
its  payment.    State  v.  Cole,  12  Annual,  471. 

It  is  also  objected  that  the  offence,  described  in  the  bond,  is  technic- 
ally not  a  crime. 

There  is  not  required  in  a  bail  bond  the  same  accurate  verbal  state- 
ment of  an  oflfence  that  is  required  in  an  indictment.  People  v.  Blank- 
man,  17  Wend.  252.  It  is  sufficient,  if  in  the  bail  bond  it  be  substan- 
tially, though  not  technically  set  forth.  The  reasons  that  impel  courts 
to  require  strict  conformity  to  statutory  or  general  rules  for  the  s,truct- 
ure  of  indictments,  and  for  the  description  of  crimes  therein,  do  not  ap- 
ply to  bonds,  executed  to  enable  accused  persons  to  liberate  themselves 
from  imprisonment. 

Judgment  afiQrmed. 


No.  6853. 
Henry  Benshaw  vs.  Geo.  W.  Stafford,  Executor,  et  al. 

The  aeknowIedf;ment  of  a  succession  debt  by  the  administrator  of  the  succession 
suspends  the  prescription  of  the  debt  as  lon^  as  the  property  of  the  succession 
remains  in  the  hands  of  the  administrator,  under  administration. 

The  owner  and  mortga^ror  of  property  sold  for  taxes,  can  not  buy  it  in,  and  thus 
acquire  a  title  to  the  prejudice  of  the  mort^fagee. 

The  mort£ra;?oe'8  rifl;hts  on  the  property  will  remain  in  full  force. 

APPEAL  from  the  Ninth.  Judicial  District  Court,  parish  of  Bapides. 
Boumaii,  judge  ad  hoc. 

Clarke,  Bayne  &  Renshaw  and  Jos,  G,  White  for  plaintiff  and  appel- 
lant. 

Bohert  P.  Hunter  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Plaintiff  is  the  holder  of  four  promissory  notes  of  83375 


109    288 


Digitized  by  LjOOQIC 


854  SUPREME  COURT  OF  LOUISIANA, 

Benshaw  vs.  Stafford. 

each,  executed  by  the  late  L.  A.  Stafford,  and  secured  by  mortgage  on 
the  Edgefield  plantatlou,  in  Rapides.  The  notes  matured  January  23d, 
February  23d,  March  23d,  and  April  23d,  1861,  and  Were  duly  presented 
to  George  W.  Stafford,  dative  executor  of  deceased,  and  by  him  duly 
acknowledged  as  just  claims  against  the  estate  of  L.  A.  Stafford  on  20th 
December,  1805.  The  mortgage  has  been  kept  in  full  force  by  re-inscrip- 
tions from  time  to  time.  This  suit  is  brought  to  enforce  the  said  notes 
and  mortgage  on  the  said  plantation,  and  to  annul,  or  have  declared  in- 
operative, a  certain  tax-sale  thereof,  made  December  13,  1875,  to  Mrs. 
Sarah  C.  Stafford,  the  widow  in  community  of  L.  A.  Stafford,  and  certain 
sales  of  portions  thereof  by  her  to  other  parties  ;  also  to  enjoin  the  tax- 
collector  and  Auditor  from  making  or  completing  said  sale  to  her.  The 
executor  and  Mrs.  Stafford  pleaded  a  general  denial  and  the  prescription 
of  five,  and  in  this  court,  of  ten  years.  The  other  defendants  file  a  gen- 
eral denial. 

As  stated,  these  notes  were  formally  presented  to  and  acknowledged 
by  the  dative  exec  jtor  on  20th  December,  1865.  The  present  proceeding 
was  commenced  May  16,  1876.  George  W.  Stafford  qualified  as  dative 
executor  of  the  estate  of  L.  A.  Stafford  2d  October,  1865. 

Between  these  dates  no  judicial  proceedings  were  had  upon  these 
claims.  The  estate  continued  in  the  hands  and  under  the  control  of  the 
dative  executor,  who  seems  to  have  rendered  no  aceount  of  his  adminis- 
tration, or  done  any  other  act  looking  to  a  settlement  of  its  affairs.  In 
November,  1875,  the  whole  plantation  was  adjudicated  to  the  State  for 
several  years  delinquent  taxes,  which  with  the  penalties  were  permitted 
to  accumulate  to  amount  of  some  $40('0.  The  collector  thereupon  con- 
veyed or  sought  to  convey  it,  under  act  105  of  1874,  to  Mrs.  Stafford 
under  circumstances  hereafter  to  be  stated. 

The  first  question  to  be  determined  is  that  of  the  prescription  of 
plaintiff's  debt;  for  if  it  be  prescribed  he  is  without  interest  to  contest 
the  sale  to  Mrs.  Stafford  or  its  effects. 

We  premise  by  stating  that  we  do  not  consider  the  question  as  any 
longer  an  open  one,  as  to  the  five-year  prescription.  It  does  not  apply 
to  a  case  like  this.  See  12  R  507;  29  A.  495.  We  propose  therefore  to 
discuss  the  following  questions: 

First— Is  the  claim  of  plaintiff  barred  by  the  prescription  of  ten 
years?  and. 

Second— If  so,  from  what  date  or  event  does  that  prescription  begin 
to  run  ? 

It  may,  we  think,  be  conceded  that  the  prescription  of  ten  years  is 
applicable  to  this  debt,  for  it  is  one  of  that  class  denominated  personal 
actions,  which  finds  its  prescription  in  the  rule  of  art.  3544  C.  C. 

The  real  difficulty  arises  in  determining  the  question  when  and  in 
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what  event  does  this  prescription  begin  to  run  ?  Is  it  from  the  date  of 
the  presentation  to  and  acknowledgment  by  the  administrator  ?  Or  is 
it  from  the  time  the  administrator  renders  his  first  account  without 
placing  thereon  the  claim  so  acknowledged,  or  is  it  from  the  date  of  his 
final  account  ?  We  confess  that  these  questions  are  surrounded  with 
many  and  grave  difficulties,  and  that  there  are  apparent  conflicts  in  the 
adjudications  bearing  upon  them.  A  safe  rule  under  such  circumstances 
is  to  resort  to  fundamental  and  original  principles  of  the  law,  and  ascer- 
tain which  of  the  various  theories  best  accords  with  these. 

We  think  that  the  following  proposition  may  be  accepted  as  funda- 
mental: 

That  an  administrator  or  dative  executor  is  an  officer  of  the  court, 
and  primarily  the  representative  of  the  creditors  of  the  estate.  The 
effect  of  an  administration  is  to  take  the  property  of  the  deceased  out 
of  the  custody  and  possession  of  his  heirs  and  place  it  in  the  hands  of 
a  trustee  for  the  benefit  primarily  of  the  creditors,  to  be  by  him  admin- 
istered under  the  supervision  and  control  of  the  court.  It  is  in  its 
effects  not  dissimilar  to  a  deposit  in  pledge  for  the  security  of  the  credi- 
tors of  the  estate.  C.  C.  2979  et  seq.  There  is  no  philosophic  reason  for 
distinguishing  the  effects  of  such  an  administration  from  those  which 
flow  from  the  administration  of  the  estates  of  insolvents  in  the  hands  of 
syndics.  The  objects  and  purposes  of  the  law  are  the  same  in  both 
cases,  to  wit,  the  preservation  of  the  property  and  its  distribution  to 
those  entitled  to  it.  The  methods  of  procedure  are  very  similar,  and  in 
many  respects  identical.  The  only  real  difference  in  the  two  cases  is 
that  one  appertains  to  the  estate  of  a  living,  the  other  to  that  of  a  dead 
man ;  the  surplus  of  the  estate  after  paying  its  charges  is  delivered  in 
the  one  case  to  the  living  debtor,  in  the  other  to  the  heirs  of  the  debtor. 
It  has  been  said  by  this  court,  2  A.  925,  that  "  the  property  of  a  succes- 
sion is  the  common  pledge  of  the  creditors.  Tiiat  an  administrator  is 
the  trustee  of  the  creditors;  his  first  duty  is  to  them,  and  his  imperative 
obligation  is  to  watch  over  their  interests." 

In  3  A.  p.  531,  the  court  say :  "The  assets  left  by  an  insolvent  are 
the  common  pledge  of  his  creditors.  That  pledge  continues  as  long  as 
there  are  assets  to  be  divided." 

Jf  the  administrator  and  dative  executor  (for  their  relations  to  the 
creditors  are  the  same,  see  13  A.  581, 18  A.  63),  are  trustees  for  and  of 
the  creditors;  if  they  are  the  judicial  depositaries  of  the  property  of  the 
estate,  then  it  seems  to  follow  that  their  possession  is  that  of  the  credi- 
tors of  whom  they  are  the  mandataries  .in  some  sort.  It  results  further 
that  the  creditors  are  in  possession  through  these  trustees  of  the  prop- 
erty and  effects  of  the  estate,  which  are  their  common  pledge. 

It  is  the  well-settled  jurisprudence  of  this  State  that  possession  by 
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the  creditor  himself,  or  by  his  mandatary,  of  the  pledge  securing  his 
debt  operates  a  suspension  of  prescription  as  long  as  that  possession 
continues.    See  1  R.  55C;  8  R.  145;  11  R.  183. 

As  long  therefore  as  the  heirs  of  the  deceased  allow  the  property  of 
his.  estate  to  remain  in  the  custody  of  the  administrator,  the  trustee  of 
the  creditors,  the  principle  stated  requires  that  prescription,  at  least  and 
certainly  so  far  as  their  debts  bear  upon  the  objects  of  the  pledge,  be 
suspended. 

The  operation  of  this  rule  is  of  course  limited  to  those  creditors 
whose  claims  have  been  duly  "recognized"  by  the  administrator,  or  by 
judgment  of  court;  for,  until  recognized  in  one  or  the  other  way,  they  are 
not  classed  as  creditors  of  the  estate,  to  be  paid  concurrently  therefrom. 
C.  P.  987. 

We  think  these  views  harmonize  with  the  provisions  of  the  Code  of 
Practice.  The  984th  article  of  that  Code  provides  that  "  no  bearer  of  a 
claim  for  money  against  a  succession,  etc.,  shall  commence  an  action 
against  such  succession  before  presenting  his  claim  to  the  adminis- 
trator." The  art.  985  directs  the  mode  of  recognizing  the  claim  if  the 
administrator  finds  it  just.  Art.  986  providers  that  "if  the  executor  or 
administrator  have  any  objection  to  it  and  consequently  refuse  to  ap- 
prove it,  the  bearer  of  the  claim  may  bring  his  action,"  etc.  Art.  987 
declares  that  the  creditors,  whose  claims  have  been  thus  recognized  (i.  e. 
by  acknowledgment  or  judgment),  can  only  be  paid  concurrently,  etc. 
Art.  988  provides  for  calling  together  these  recognized  creditors,  when 
the  administrator  is  ready  to  pay  the  debts.  Art.  989  says  that  as  these 
creditors  "  can  only  obtain  payment  after  certain  delays,  interest  shall 
be  allowed  on  their  debts."  etc.  By  arts.  1053  and  1054,  the  adminis- 
trator can  not  be  required  to  pay  other  than  certain  privileged  debts 
until  after  the  expiration  of  three  months,  even  if  he  have  funds. 

"We  think  it  m^nifest  that  the  law  never  contemplated  that  a  cred- 
itor whoso  debt  has  been  formally  acknowledged  should  bring  a  suit  to 
establish  his  claim.  The  policy  of  the  law  discourages  such  proceeding; 
would  punish  it  by  inflicting  the  costs  thereof  on  the  creditor.  True,  the 
law  gives  him  after  a  reasonable  time,  which  may  be  a  few  or  many,  but 
never  less  than  three  months,  according  as  property  may  be  sold  for 
cash  or  on  credit,  and  according  as  other  contingencies  may  happen,  a 
right  to  compel  the  administrator  to  account.  But  if  the  theory  of  the 
defense  is  correct,  such  a  proceeding  by  a  judgment  or  acknowledged 
creditor  would  not  prevent  prescription  running  against  them.  For  if  a 
judicial  demand  interrupts  prescription  it  would  seem  that  it  is  only 
when  the  object  of  that  demand  is  the  establishment  of  the  right  of  the 
creditor ;  whereas,  a  proceeding  against  an  administrator  for  a  sale  of 
property  or  for  an  account  would  be  one  in  execution  of  an  established 
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right,  rather  than  one  in  recognition  of  a  disputed  one.  To  illustrate,  a 
creditor,  on  refusal  of  the  administrator,  proceeds  by  suit  to  obtain 
judicial  recognition  of  his  claim.  Having  obtained  his  judgment  of  rec- 
ognition, he  continuously  for  eleven  years  pursues  the  administrator 
to  compel  sales  of  property  and  accounts  of  administration.  After  ten 
years  of  pursuit  the  administrator,  who  is  his  trustee,  turns  upon  him 
and  says :  "Your  judgment  is  extinguished  by  ten  years  prescription;  you 
have  not  cited  me,  and  had  your  judgment  revive<l."  Would  it  not  be  a 
full  answer  for  the  creditor  to  say,  "You  are  my  trustee;  you  hold  prop- 
erty in  your  hands,  put  there  as  a  pledge  for  my  debt ;  your  possession 
is  my  possession,  and  no  prescription  has  run  or  can  run  as  long  as  the 
heirs  or  other  owners  leave  the  pledge  in  your  custody  ?" 

This  was  the  view  taken  by  this  court  in  the  case  of -Succession  of 
Romero,  20  A.  495.  It  is  also  the  doctrine  held  by  our  own  courts  in 
cases  of  "  Cessio  Bonorum,"  11  R.  348  ;  1  A.  3G5  ;  12  R.  155 ;  3  A.  531. 

We  have  seen  that  there  is  no  substantial  reason  for  distinguishing 
between  the  cases  of  administrations  of  insolvent  estates  and  those  of 
deceased  persons.  In  fact,  insolvent  successions  are  directed  to  be  ad- 
ministered as  estates  of  insolvents.    See  C.  C.  1172  et  seq. 

We  are  referred  by  the  counsel  of  defendant  to  the  decision  of  this 
court  in  succession  of  Dubreuil,  12  R.  507,  516;  and  to  that  in  Sevier  vs. 
Gordon,  21  A.  373,  as  holding  the  doctrine  that  prescription  begins  to 
run  against  an  acknowledged  claim  from  the  date  of  the  acknowledg- 
ment. It  is  true  that  in  the  former  case,  on  rehearing,  this  court  so 
held,  and  that  in  the  latter  case  the  decision  in  12  R.  is  referred  to  ap- 
provingly. On  that  rehearing  Judge  Simon,  as  the  organ  of  the  court, 
says:  "We  confess  that  the  question  presented  is  not  a  very  clear  one." 
We  think  that  in  the  original  opinion  in  that  case  the  decision,  rendered 
by  Judge  Morphy  as  the  organ  of  the  court,  is  more  conformed  to  the 
general  principles  of  the  law  than  the  conclusion  reached  on  the  rehear- 
ing. Judge  Morphy  says:  "Although  under  our  laws  no  executory 
judgment  can  be  obtained  against  a  succession,  the  creditois  are  not 
without  the  means  of  asserting  their  claims  and  taking  the  necessary 
steps  to  interrupt  prescription.  All  demands  for  money  may  be  pre- 
sented to  the  administrator,  to  be  acknowledged  by  him.  If  the  debt  is 
admitted  to  be  a  just  one,  he  shall  write  on  the  evidence  of  it  a  declara- 
tion which  he  shall  sign,  stating  that  he  has  no  objection  to  the  payment 
of  such  claim,  after  which  the  debtor  shall  submit  it  to  the  judge  that  it 
may  be  ranked  avnong  the  acknowledged  debts  of  the  succpssion.  C.  P. 
984,985.  From  the  time  that  this  is  d<me,  which  \s  equivalent  to  a  judicial 
demand,  prescription;  we  apprehend,  miiat  remain  siuipemled,  as  the 
creditor  can  do  nothing  more  against  the  estate,  except  it  be  to  coerce  the 
administrator  to  a  prompt  settlement  of  the  estate."    The  rehearing 
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was  granted  solely  on  the  ground  that  this  opinion  seemed  to  rest  upon 
a  state  of  facts  which  did  not  exist,  to  wit,  that  after  having  been  ac- 
knowledged the  claim  had  been  presented  to  the  judge  to  be  ranked. 
On  the  rehearing  stress  is  laid  upon  the  fact  that  it  was  not  so  presented 
to  the  judge  to  be  ranked;  and  this  is  the  ground  upon  which  the  court 
revereed  its  former  decree.  The  whole  case  proceeds  upon  the  hypo- 
thesis that  had  this  formality  been  complied  with,  then  the  opinion 
delivered  by  Justice  Morphy  would  have  been  correct.  Now  we  think 
that  after  the  claim  has  been  "recognized"  by  the  administrator,  its 
validity  as  an  acknowledged  debt  of  the  estate  in  no  way  depends  upon 
its  being  "  ranked"  by  the  judge.  This  last  formality  touches  not  the 
question  of  existence  or  validity  of  the  claim,  but  its  "  ranJv*  or  "  classifi- 
cation" merely.  This  presentation  to  the  judge  is  ex  parte,  and  no  time 
is  fixed  within  which  it  is  to  be  made.  For  aught  that  appears  in  the 
law,  this  presentation  to  the  judge, for  the  purpose  of  ranking  the  claim, 
may  well  be  done  when  the  administrator  presents  his  account  Indeed, 
it  would  seem  to  us  that  that  would  be  the  proper  time,  as  it  would 
then  be  done  i?i  concursti  and  contradictorily  with  the  other  creditors. 
In  practice  such  is  the  mode. 

We  therefore  conclude  that  after  a  creditor  of  an  estate  has  had  his 
claim  duly  acknowledged  by  the  administrator  the  law  does  not  eon- 
template  any  further  proceeding  on  his  part  to  establish  it,  as  against 
the  estate.  That  in  principle  the  administrator  is  his  trustee,  and  holds 
in  possession,  for  his  benefit,  the  property  of  the  estate,  which  is  the 
common  pled<?e  of  the  creditors.  That  the  creditor  is  not  obliged  to 
inaugurate  judicial  proceedings  to  preserve  his  right  whilst  this  state  of 
facts  continues;  and  until  an  account  is  rendered  ignoring  his  claim,  or 
the  possession  of  the  administrator  terminates,  prescription  is  sus- 
pended. We  think,  therefore,  that  the  plea  of  proscription  is  not  well 
founded. 


On  the  Merits. 

George  W.  Stafford,  the  executor,  is  the  son  of  L.  A.  Stafford, 
deceased,  and  of  Mrs.  Sarah  C.  Stafford,  his  widow,  who  has  accepted 
the  community. 

It  seems  that  the  executor  and  the  family  of  the  deceased  resided 
upon  and  enjoyed  the  fruits  and  revenues  of  the  Edgefield  plantation 
from  1865  to  1875,  but  failed  and  neglected  to  pay  the  taxes  thereon^ 
which  accumulated  until  they  amounted,  in  November,  1875,  to  some 
S4000,  when  the  property  was  advertised  for  sale  to  pay  the  same. 
The  plaintiff  went  from  New  Orleans  to  Alexandria  to  attend  this  sale, 
and  protect  his  interests  as  a  mortgage  creditor.    At  that  offering  the 
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property  was  put  up  in  lots,  and  some  lots  were  adjudicated  to  plaintiff, 
and  some  to  George  W.  Stafford;  together  sufficient  to  cover  the  taxes. 
Stafford  declined  to  comply  with  his  bids,  and  the  collector,  upon  that 
as  a  pretext,  refused  to  make  a  deed  to  plaintiff  for  the  lots  he  had 
bought,  and  announced  that  he  would  re-advertise  the  property  for  sale. 
On  November  29,- 1875,  the  property  was  again  offered,  and  adjudicated 
to  the. State,  for  the  taxes.  On  December  3,  following,  plaintiff  depos- 
ited $4000  with  the  Fiscal  Agent  of  the  State,  payable  to  the  tax-col- 
lector of  Rapides,  and  procured  a  letter  from  the  Auditor  advising  the 
collector  of  said  deposit,  as  *•  given  to  cover  the  purchase  from  the 
State  of  the  lands  "  in  question,  and  requesting  the  collector  to  make 
title  to  plaintiff.  It  is  not  disputed  that  the  collector  received  these 
notices  before  he  had  made  any  conveyance  to  Mrs.  Stafford.  The  col- 
lector in  his  testimony  says:  "  I  had  received  the  Auditor's  letters  of 
December  3  and  13,  1875,  before  the  title  was  made  to  Mrs.  Stafford. 
This  whole  business  was  clone  with  and  through  George  W.  Stafford,  and 
*I  never  met  Mrs,  Stafford  in  the  transaction,  nor  had  I  any  conversation 
with  her  at  all" 

To  our  minds  Mrs.  Stafford  was  the  mere  alter  ego  of  George  W. 
Stafford  in  these  transactions.  Good  conscience  forbids  that  the  execu- 
tor and  widow  in  community  of  the  deceased,  under  the  circumstances 
of  this  case,  should  be  permitted  to  take  advantage  of  their  own  wrong, 
and  thus  deprive  creditors  of  the  estate  of  its  effects.  It  was  the  duty 
of  the  executor,  as,  also,  of  the  widow  in  community — they  were  under 
both  a  legal  and  moral  obligation — to  keep  down  these  taxes,  and  to 
preserve  the  property  for  the  creditors.  Mrs.  Stafford  was  herself  per- 
sonally bound,  as  widow  in  community,  for  one  half  of  these  taxes  and  one 
half  of  these  debts.  The  transaction  can  only  be  regarded  and  treated 
as  a  payment  of  the  taxes,  a  redemption  of  the  property  for  the  benefit 
of  the  estate  of  L.  A.  Stafford. 

Cooley  on  Taxation,  p.  345,  346,  says: 

"  Some  persons,  from  their  relation  to  the  land  or  to  the  tax,  are 
precluded  from  becoming  purchasers.  *  *  So  the  mortgagor,, 
remaining  in  possession  of  the  land,  owes  it  to  the  mortgagee  to  keep 
down  the  taxes,  and  the  law  would  justly  be  chargeable  with  connivance 
at  fraud  and  dishonesty  if  a  mortgagor  might  allow  the  taxes  to 
become  delinquent,  and  then  discharge  them  by  a  purchase  which 
would  at  the  same  time  cut  off  his  mortgage.  There  is  a  general  prin- 
ciple applicable  to  such  cases,  that  a  purchase  made  by  one  whose  duty 
it  was  to  pay  the  taxes  shall  operate  as  payment  only;  he  shall  acquire 
no  rights  as  against  a  third  party  by  a  neglect  of  the  duty  which  he 
owed  to  such  party.  The 'principle  is  universal,  and  is  so  entirely  rea- 
sonable as  scarcely  to  need  the  support  of  authority.    Show  the  exist- 


Digitized  by  LjOOQIC 


860  SUPREME  COURT  OF  LOUISIANA, 


Renshnw  vp.  Stafford. 


ence  of  the  duty  and  the  disqualification  is  made  out  in  every  instance." 

In  11  III.  p.  383,  the  court  say: 

"It  would  be  inequitable  to  allow  Shaw,  after  mortgaging  the  lands, 
to  suffer  them  to  be  sold  for  taxes,  and  by  buying  them  in  himself  defeat 
the  lien  of  the  mortgage.  His  purchase  of  the  lands  at  a  tax-sale, 
under  such  circumstances,  must  be  regarded  in  the  light  of  a  payment 
of  the  taxes  by  him." 

22  Maine  334  :  "  It  was,  moreover,  the  duty  of  the  tenant  for  life  to 
cause  all  taxes  assessed  upon  the  estate  during  his  tenancy  to  be  paid, 
and  by  neglecting  it,  and  thereby  subjecting  the  estate  to  a  sale,  he  com- 
mitted a  wrong  against  the  reversioners.  And  when  he  received  a 
release  of  the  title,  if  any  were  acquired  under  that  sale,  he  would  be 
considered  as  inten  ling  to  discharge  his  duty  by  relieving  the  estate 
from  that  incumbnince.  To  neglect  to  pay  the  taxes  for  the  purpose 
of  causing  a  sale  of  the  estate  to  enable  him  to  destroy  the  rights  of  the 
reversioners  would  have  been  to  commit  a  fraud  upon  their  rights. 
This  is  not  to  be  presumed.  On  the  contrary,  he  must  be  presumed  to 
have  intended  by  procuring  that  release  to  extinguish  the  title  under 
that  sale." 

25  Cal.  45 :  "  If  the  defendant  wan  under  any  legal  or  moral  obliga- 
tion to  pay  the  tares,  he  could  not,  by  neglecting  to  pay  the  same,  and 
allowing  the  laud  to  be  sold  ia  consequence  of  such  neglect,  add  to  or 
strengthen  his  title  by  purchasing  at  the  sale  himself,  or  by  subsequently 
buying  from  a  stranger  who  purchased  at  the  sale.  Otherwise,  he 
would  be  allowed  to  gain  an  advantage  from  his  own  fraud  or  negligence 
in  failing  to  pay  the  taxes.  This  the  law  does  not  permit,  either  directly 
or  indirectly." 

42  Maine  244,  et  aeq.,  was  a  case  as  follows:  A,  for  a  valuable  con- 
sideration, agreed  to  convey  to  B  certain  premises  within  two  years,  pro- 
vided B  paid  a  stipulated  sum  of  money  within  that  time  to  A,  and, 
also,  all  taxes  that  might  be  levied  on  the  premises,  and  an  agreed  eum 
annually  for  rent.  B  failed  to  perform  the  conditions,  allowed  the  prop- 
erty to  be  sold  for  taxes,  purchased  the  tax  thle,  and  defended  against  A 
by  force  of  that  title.  The  court  held:  "  It  was  the  duty  of  the  tenant 
to  pay  the  taxes  upon  the  demanded  premises.  The  omission  to  do  so 
was  a  violation  of  good  faith  and  a  breach  of  the  condition  on  which  he 
occupied  them.  To  permit  him  to  set  up  a  title  which  he  has  obtained 
by  a  violation  of  his  own  duty,  if  it  were  in  other  respects  good,  would 
be  most  manifestly  inequitable,  and  in  fraud  of  the  rights  of  the 
demandant.  Such  a  defense  can  not  prevail,  either  in  law  or  in  equity, 
and  it  requires  no  small  degree  of  assurance  to  set  it  up  in  a  court  of 
justice." 

The    judgment    appealed  from  is  erroneous,  and  it  is  ordered. 
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a^ljudged,  and  decreed  that  the  same  be  and  is  hereby  annulled, 
avoided,  and  reversed ;  and,  proceeding  to  render  such  judgment  as 
should  have  been  rendered,  it  is  now  ordered,  adjudged,  and  decreed 
that  the  plaintiff,  Henry  Renshaw,  have  judgment  against  the  estate  of 
Leroy  A.  Stafford,  deceased,  represented  by  George  W.  Stafford,  execu- 
tor, for  the  sum  of  913,500,  with  eight  per  cent  interest  on  §3375  thereof, 
from  January  23, 1861, and  like  rate  on  like  sum  thereof  from  February 
23, 1861,  and  li'ce  rate  on  like  sum  thereof  from  March  23, 1861,  and  like 
rate  on  the  balance  thereof  from  April  23, 1861,  till  paid. 

It  is  further  ordered  and  decreed  thatv  the  special  mortgage,  as 
claimed  and  set  forth  in  plaintiff's  petition,  and  in  the  act  of  mortgage 
by  Leroy  A.  Stafford  to  West,  Renshaw  &  Cammack,  of  date  April  6, 
1859,  be  jxnd  the  san  e  is  recognized  and  made  executory  upon  the 
property  therein  described  to  pay  this  judgment,  and  that  said  mort- 
gaged property  be  seized  tm\  sold  according  to  law  for  that  purpose. 

It  is  further  ordered  and  decreed  that  the  injunction  prayed  for  by 
plaintiff  b3  made  perpetual  against  the  defendants  herein,  and  that  the 
tax-sales  referred  to  in  plain'ifTs  petition,  wherei)y  Mrs.  Sarah  C.  Staf- 
ford claims  said  property,  as  well  as  the  transfers  made  by  her  to 
James  Moore  vn  I  Charles  E.  Jonettc,  be  and  they  are  each  and  all 
declared  inopeia-ive,  null,  en  1  void  as  against  the  plaintiff  in  this  suit. 

It  is  further  ordered  that  appellees  pay  all  costs  of  this  suit  in  the 
court  below  and  of  this  court. 

The  Chief  Jusi.'o  ta'ces  no  p  irt  in  this  opinion. 
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One  who  has  a  cla'm  azalnst  the  State  for  n  salary,  or  for  money  due  on  other  ac- 
counts. iB  entitled  to  have  his  ri^ht  to  paj  ment  adjudicated  by  means  of  a  man- 
damus aj;ainst  the  au  litins:  offlcor. 

In  order  to  maintain  the  plea  of  res  adju  licata  there  must  be  an  identity  of  parties, 
of  capacity,  of  object,  and  of  cause  of  action. 

When  a  ju  I^e  has  acquired  his  offl'^e,  in  thf)  mode  prescribed  by  the  constitution. 
he  has  a  vested  ri  rht  to  its  emoluments,  during;  the  term  fixed  by  the  constitu- 
tion for  its  duration,  and  his  rifirbt  can  not  be  impaired  by  an  act  of  Lesrislature. 
passed  during  said  term,  nbolishing  the  office. 

The  Auditor  can  not  be  compelled  to  warrant  on  thi  Treasurer  in  favor  of  any 
officer  of  th')  Stre.  for  any  sum  boyoad  the  appropriation  made  by  the  Legrisla- 
ture  for  such  offl  jer. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Monroe, 
J. 
E.  Howard  Mc  Caleb  aild  E.  H,  Farrar  for  plaintiflf  and  appellee. 

James  C,  Ejan,  Assistant  Attorney  General,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  relator  was  re-elected  Judge  of  the  seventh 
district  court  of  Orleans  parish  in  November  1872,  and  was  commis- 
sioned, and  qualified  thereunder. 

On  December  11th.  of  that  year,  an  act  was  passed  by  the  legislature 
abolishing  the  seventh  and  eighth  district  courts  of  that  parish,  and 
providing  for  the  transfer  of  the  records  of  those  courts  to  other  courts 
named  therein,  and  also  creating  a  new  court  to  be  called  the  Superior 
district  court.    Acts  1873,  p.  38. 

Judge  CoUens  continued  to  perform  the  duties  of  his  office  until  the 
records  of  his  court  were  taken  away,  the  clerk  was  dispossessed  of  his 
place,  and  the  court  room  was  occupied  by  the  Fourth  court,  to  which  it 
Iiad  been  assigned.  After  that,  he  held  himself  in  readiness  to  perform 
its  duties,  and  refrained  from  resuming  the  practice  of  his  profession  for 
two  years  or  more. 

In  April  1873,  the  relator  applied  for  and  obtained  a  mandamus  to 
<5ompel  the  Auditor  to  warrant  on  the  State  Treasury  for  the  two  quar- 
ters of  his  salary  ending  respectively  Dec.  31, 1872  and  March  31, 1873. 
"The  first  of  these  quarters  commenced  Oct.  1, 1872,  at  which  time  Judge 
Collens  was  serving  under  his  election  and  commission  of  1868.  That 
•case  was  carried  to  the  Supreme  Court,  and  our  immediate  predecessors 
lield  that  he  was  entitled  to  his  salary  up  to  the  promulgation  of  the  Act 
of  December  1872,  which  abolished  his  court,  and  was  not  entitled  to  any 
salary  thereafter.    Collens  v.  Clinton,  26  Annual,  406. 

The  present  suit  does  not  embrace  a  claim  for  salary  for  the  period 
included  in  that  suit,  but  seeks  to  enforce  the  right  to  salary  from  April 
1, 1873,  to  November  1876,  the  end  of  the  term  for  which  the  relator  was 
•elected  and  commissioned. 

The  respondent  pleads  the  exception  of  res  adjudicaia,  basing  the 
plea  upon  the  prior  suit,  and  in  case  it  should  be  overruled  answers  by 
B,  general  denial,  and  with  the  special  averment  that  there  is  no  appro- 
priation for  the  payment  of  the  relator's  salary.  There  was  judgment 
for  the  relator,  and  the  respondent  appeals. 

As  to  this  last  objection  the  respondent  is  in  error,  since  it  appears 
that  the  general  appropriation  bills  for  1873  and  1874,  each  contain  an 
appropriation  of  one  hundred  and  twenty-five  thousand  dollars  for  the 
salary  of  the  District  judges  throughout  the  State,  and  refer  specifically 
to  the  Act  of  1868  as  the  one  copied  or  renewed,  at  which  time  the  Sev- 
enth court  was  one  of  those  provided  for,  and  besides  contain  an  appro- 
priation of  five  thousand  dollars  for  the  salary  of  the  judge  of  the  Su- 
perior district  court  The  general  appropriation  bills  for  1875  and  1876 
provide  one  hundred  and  thirty  thousand  dollars  in  lump  for  the  same 
purpose.    So  far  as  these  bills  may  be  considered  as  a  legislative  inter- 
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pretation  of  the  Act  of  Deo.  1872,  they  are  an  indication  that  the  Gen- 
-eral  Assembly  treated  the  salary  as  being  due  the  relator. 
There  are  two  questions  in  this  case, 

1.  can  the  relator  sue  to  recover  his  salary  in  this  form  of  action, 

2.  is  his  former  suit  a  bar  to  the  present. 

The  State  is  a  sovereign,  and  can  not  be  sued  by  her  citizens,  in  her 
own  courts,  without  her  permission,  but  a  civil  proceeding,  by  which  one 
ofQcer  of  the  State  seeks  to  compel  another  oflQcer  of  the  same  State  to 
perform  a  ministerial  duty,  is  not,  in  the  proper  sense  of  the  words,  a 
suit  against  the  State.  Nothing  is  more  common  than  for  a  party  who 
has  a  claim  against  the  State,  whether  for  salary  as  an  ofQcer,  or  for 
money  due  on  other  accounts,  to  have  his  right  to  payment  adjudicated 
through  and  by  means  of  a  mandamus  against  the  auditing  officer. 
It  is  recognized  by  us  continually  as  a  legitimate  mode  of  ascertaining 
what  are  the  rights  of  persons  who  have,  or  who  prefer,  claims  against 
the  State.  And  to  say,  that  none  but  an  ofiQcer  of  the  State  can  lawfully 
claim  a  salary  from  her,  and  that  the  relator  can  not  claim  it  because  his 
office  is  abolished,would  be  to  assume  in  the  outset  as  established,  the 
Tery  thing  which  is  the  gist  of  the  controversy. 

The  plea  of  res  adjudicata  is  not  tenable.  To  sustain  that  plea, 
there  must  be  an  identity  of  parties,  of  capacity,  of  object,  and  of  cause 
of  action.  One  of  th<*se  at  least  is  lacking  here.  Marcade  says ; — La 
4;aui<e^  qui  doit  6tre  la  memedans  les  deux  demandes  que  pour  la  seconde 
soit  ecartie  comme  deja  jugee,  c'est  le  principe  quiengendre  immediate- 
ment  le  droit  q'une  partie  pretend  exercer  et  que  Tautre  lui  con  teste  * 
*  *  du  reste,  Vobjei  se  trouve  par  la  reponse  k  cette  question  ;  que  de- 
mande  le  plaideur  ?  et  on  trouve  la  cause  par  la  reponse  a  cette  autre 
question ;  sur  quoi  le  plaideur  fond-t-il  immediatement  sa  pretention  ? 
Explication  du  Code  Napoleon,  tome  5.  p.  172, 

The  relator  has  carefully  excluded  from  his  present  demand  the  sal- 
ary for  the  two  quarters,  which  formed  the  object  of  the  demand  in  the 
first  suit,  and  upon  which  there  was  an  adjudication.  It  seems  more 
probable  that,  on  the  part  of  the  respondent,  a  plea  has  been  confounded 
with  a  principle,  and  that  in  pleading  the  judgment  in  the  previous  case 
•as  an  estoppel,  he  meant  rather  that  the  principle  or  ruliog  made  by  this 
court,  as  then  constituted,  was  conclusive  of  the  right  of  the  relator,  or 
his  want  of  right,  on  the  principle  of  stare  decisis. 

That  principle  is  so  deeply  imbedded  in  jurisprudence  that  it  is  con- 
sidered one  of  its  fundamental  rules,  and  is  not  to  be  departed  from, 
except  in  those  instances  when  a  rigid  adherence  to  it  would  be  more 
detrimental  than  a  disregard  of  it.  A  graver  and  more  important  prin- 
ciple lies  behind  that  rule  in  this  case.  An  unreasoning  observance  of 
it  here  would  establish  the  doctrine  that  legislatures  could  control  the 
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operation  of  the  organic  law  when  it  prescribes  the  constitution  of  the 
judicial  department  of  the  government,  and  abolish  constitutional  oflQces 
at  their  own  will.  It  is  marvellous  that  the  danger  and  the  error  of  so 
radical  a  change  in  that  system  of  checks  and  balances,  which  has  so 
long  been  justly  deemed  the  supreme  excellence  of  our  republican  gov- 
ernment, was  not  perceived. 

The  constitution  nas  provided  that  in  the  parish  of  Orleans,  the 
General  Assembly  may  establish  as  many  district  courts  as  the  public 
interests  may  require,  and  until  otherwise  provided  there  shall  be  seven — 
that  the  term  of  office  of  a  district  judge  shall  be  four  years,  and  his 
salary  shall  not  be  increased  nor  diminished  during  his  term  of  office — 
that  he,  like  all  other  officers,  shall  continue  to  discharge  tbe  duties  of 
his  office  until  his  successor  shall  have  been  inducted,  except  only  in 
cases  of  impeachment  or  suspension — and  that  he  is  liable  to  both  of 
these  for  crimes  and  misdemeanors,  and  is  also  subject  to  removal  for 
reasonable  cause  upon  the  address  of  two  thirds  of  the  elected  members 
of  the  General  Assembly. 

When  a  judge  has  acquired  his  office  in  the  mode  designated  by  the 
constitution,  he  has  a  vested  right  to  its  emoluments  during  the  term 
fixed  by  the  constitution  for  its  duration.  The  legislature  can  not  de- 
prive him  of  it.  He  may  be  impeded  in  the  exercise  of  his  judicial 
functions.  He  may  be  shorn  of  judicial  power,  and  be  deprived  of  the 
opportunity  to  discharge  the  duties  imposed  upon  him  by  the  acceptance 
of  his  office,  but  he  can  not  be  divested  of  the  office  except  by  one  of 
the  modes  appointed  by  the  constitution  for  that  purpose,  and  he  can 
not  be  denied  his  just  demand  of  payment  of  the  salary,  which  is  pro- 
hibited from  being  increased  or  diminished  during  his  term. 

All  devices  tending  to  abrasion  of  the  independence  of  the  judiciary* 
or  to  subject  it  to  legislative  or  popular  caprice,  have  been  uniformly 
condemned  by  the  wisest  men  of  our  country.  Numerous  instances 
have  occurred  in  the  States  of  attempts  by  the  legislatures  to  oust 
judges  from  their  constitutional  offices,  and  deprive  them  of  their  sala- 
ries, and  in  no  instance  has  the  doctrine  announced  in  the  relator's 
case  in  the  twenty-sixth  Annual  found  any  favour.  A  case  in  Illinois 
meets  the  point  exactly.  Ballou  was  elected  a  judge  of  the  circuit 
court,  was  commissioned  and  qualified,  and  two  years  afterwards  and 
before  the  expfration  of  his  term,  the  legislature  repealed  the  act  which 
created  the  circuit  of  which  he  was  judge,  and  established  another  cir- 
cuit in  its  stead.  The  court  say  ; — "  The  question  is,  can  the  legislature 
expel  a  circuit  judge  from  his  office  by  creating  a  new  circuit,  and  taking 
from  him  the  tenitory  which  constituted  his  circuit  The  bare  reading 
of  the  constitution  must  convince  any  one  that  It  intended  to  prohibit 
such  a  proceeding.    It  was  the  intention  of  that  instrument  to  place  the 
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judges  entirely  above  and  beyond  legislative  control  or  interference, 
except  by  impeachment  or  address.  It  is  the  constitution  which  creates 
the  office  of  circuit  judge,  and  not  the  legislature.  *  *  *  *  It  is 
unnecessary  now  to  say  whether  the  legislature  may  reduce  the  number 
of  judicial  districts  by  abolishing  one  and  attaching  its  territory  to 
another.  If  it  may,  then  the  office  would  cease  upon  the  expiration  of 
the  term  of  the  judge,  but  until  the  expiration  of  his  term,  the  constitu- 
tion has  not  provided,  nor  has  it  authorized  any  mode  of  expelling  him 
from  his  office."    23  lU.  550. 

The  independence  of  the  judicial  department  of  the  government  is 
at  once  the  anchor  of  our  stability,  the  prop  of  our  strength,  and  the 
shield  of  our  defence.  Its  necessity  was  early  felt — ^its  importance  in- 
stantly recognized.  Said  Mr.  Hamilton  ;— "  This  independence  of  the  - 
judges  is  equally  requisite  to  guard  the  Constitution  and  the  rights  of 
individuals,  from  the  effects  of  those  ill  humours  which  the  arts  of  de- 
signing men,  or  the  influence  of  particular  conjunctures,  sometimes  dis- 
seminate among  the  people  themselves,  and  which,  though  they  speedily 
give  place  to  better  information,  and  more  deliberate  reflection,  have  a 
tendency,  in  the  mean  time,  to  occasion  dangerous  innovations  in  the 
government,  and  serious  oppressions  of  the  minor  party  in  the  com- 
munit3\  *  *  *  *  It  is  not  to  be  inferred  from  the  principle  (that 
constitutions  may  be  altered  or  abolished)  that  the  representatives  of  the 
people,  whenever  a  momentary  inclination  happens  to  lay  hold  of  a  ma- 
jority of  their  constituents  incompatible  with  the  provisions  in  the  exist- 
ing constitution,  would,  on  that  account,  be  justifiable  in  a  violation  of 
those  provisions ;  or  that  the  courts  would  be  under  a  greater  obligation 
to  connive  at  infractions  in  this  shape,  than  when  they  had  proceeded 
whoUy  from  the  cabals  of  the  representative  body."  No.  78  of  the  Fed- 
eralist. 

The  relator  is  entitled  to  his  salary  for  the  term  of  his  office,  not 
included  in  his  former  suit,  and  the  respondent  should  have  audited  his 
claim  therefor  to  the  extent  of  the  appropriations,  and  drawn  the  war- 
rants upon  the  Treasury  in  accordance  therewith.  We  can  not  however 
make  the  mandamus  peremptory  so  as  to  compel  the  Auditor  to  warrant 
for  any  sum  beyond  the  appropriations  for  these  officers.  The  extracts 
from  the  Auditor's  books  shew  that  there  is  a  balance  of  the  appropria- 
tion for  each  year  unexpended,  and  that  this  balance  is  a  different  sum 
in  each  year,  amounting  to  over  thirteen  thousand  dollars  in  1873,  but  to 
smaller  sums  in  each  of  the  subsequent  years.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 

court  is  amended  by  making  the  mandamus  peremptory  so  far  as  to 

dkect  the  Auditor  to  warrant  on  the  Treasury  in  favor  of  the  Relator  to 

the  extent  only  of  one  half  of  the  unexpended  balance  for  each  year  on 

55 

Digitized  by  LjOOQIC 


866  SUPREME  CXJURT  OF  LOUISIANA, 

Renshaw  vs.  Stafford. 

his  books  to  the  credit  of  the  District  Judges  Fund,  unless  said  balance 
exceeds  the  amount  of  the  warrants  to  which  he  is  entitled,  in  which  case 
the  Auditor  shall  warrant  for  only  such  sum  as  the  salary  of  the  Relator 
amounts  to,  and  as  amended,  that  it  be  aflfirmed,  the  relator  to  pay  costs 
of  appeal. 


Dissenting  Opinion. 

DeBlanc,  J.  Relator  was  elected  and  qualified  as  the  Judge  of  the 
7th  district  court  for  the  parish  of  Orleans.  A  short  time  after  his  elec- 
tion, the  Legislature  abolished  the  court  over  which  he  was  then  pre- 
siding. 

In  August  1877,  he  applied  to  the  State  Auditor  for  warrants  on  the 
Treasury,  for  the  salary  which  he  claims  as  Judge  of  that  abolished 
court,  from  1873  to  1876. 

The  Auditor  refused  to  comply  with  relator's  demand  :  he  obtained 
a  mandamus  against  that  officer  to  compel  him  to  grant  it,  and  the  man- 
damus was  made  peremptory. 

In  my  humble  opinion,  this  was  a  mistake. 

If  due  at  all,  the  claim  urged  by  the  Relator  would  be  due— not  for 
services  actually  rendered— but  rather  as  damages  for  the  arbitrary  de- 
struction of  the  office  to  which  he  had  been  elected,  and  the  consequent 
deprivation  of  the  emoluments  to  which — otherwise — he  would  have 
been  entitled. 

To  allow  his  demfend,  we  have  to  decide : 

1.  Whether  the  act  by  which  the  7th  Court  has  been  abolished  was 
constitutional. 

2.  If  it  was  not,  whether  a  State  can  be  held  liable  in  damages  for 
the  errors  and  injustices  of  a  Legislature. 

In  this  instance,  wo  are  called  upon— not  merely  to  coerce  the  per- 
formance of  a  pre-existing  duty,  not  merely  to  enforce  an  acknowledged, 
an  ascertained  right,  but  to  condemn  the  State  on  a  suit  brought— not 
against  it — ^but  in  its  name,  to  pay  a  disputed  claim.  This,  I  believe,  we 
ean  not  do  on  a  proceeding  directed  against  the  Auditor  alone. 

Relator's  counsel  contends  that — in  1873 — the  Legislature  made  an 
appropriation  to  pay  the  salary  of  the  district  judges,  and  that — consid- 
ering its  amount — said  appropriation  necessarily  includes  the  salary  of 
even  the  judges  of  the  abolished  courts.  Had  ^t  been  the  intention  of 
the  Legislature  to  do  so,  it  would  certainly  have  qualified  that  appropri- 
ation, so  as  to  leave  no  doubt  in  regard  to  its  destination. 

As  to  its  amount,  tho  salary  of  a  district  judge  is  fixed  by  the  con- 
stitution, and — I  admit — no  act  of  the  Legislature,  no  decree  of  any 
court  can  reduce,  increase,  or  change  that  amount ;  but— under  the  pe- 
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ijuliar  circumstaQces  which  surround  this  exceptional  case,  is  that  salary 
due  ?  It  may  be  due ;  but  that  is  a  fact  which  should  be  judicially  as- 
<^rtained  in  an  authorized  action  against  the  State. 

High.  Ext.  Remedies,  sect.  10 ;  27th  A  430 ;  29th  A  267.  850. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  and  de- 
cree of  the  Court. 


ao   887! 
117  1040 


No.  6720. 

The  State  vs.  J.  Ziord  alias  J.  M.  Warren. 

An  indictment  for  larceny  which  desoribes  the  property  stolon  as  "  ninety  dollars 
in  paper  currency  of  the  United  States  of  America."  is  sujQlciently  speciflo.  The 
value  of  the  property  need  not  be  alleged.  In  the  absence  of  proof  to  the  con- 
trary, St  will  be  presumed  that  a  person  convicted  of  crime  was  properly  repre- 
sented by  counsel  in  the  lower  court. 

i  PPKAL  from  the  First  District  Court,  parish  of  Orleans.    Abell,  J. 

K  K  Ogden,  Attorney  General,  for  the  State. 

Simeon  Belden  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendant  was  indicted  and  convicted  of  larceny.  He 
appeals  and  assigns  as  error — 

First— That  the  description  of  the  thing  stolen  is  insufficient,  and 
no  value  is  alleged.  The  information  charges  the  larceny  of  "ninety 
dollars,  in  paper  currency  of  the  United  States  of  America,"  and  states 
no  value  thereof. 

In  an  indictment  for  the  larceny  of  bank  notes  it  is  necessary  to 
aver  the  value;  but  not  so  of  government  coin  or  money,  which  are 
themselves  value.    See  1  Whart.  sec.  361. 

We  think  the  charge  is  sufficiently  specific  in  describing  the  thing 
stolen  as  "ninety  dollars  in  paper  currency  of  the  United  States  of 
America." 

The  prosecution  in  such  cases  as  this  is  not  supposed  to  be  in  pos- 
session of,  or  to  have  access  to,  the  thing  stolen,  so  as  to  give  a  minute 
and  particular  description  of  it.  To  require  such  description  would 
virtually  defeat  all  prosecutions  for  the  theft  of  money.  It  is  sufficient 
that  from  the  charge  in  the  indictment  and  the  description  of  the  thing, 
it  appears  a  crime  has  been  committed,  if  the  facts  be  true.  See  Whart. 
vol.  1,  sec.  358. 

It  has  been  held  sufficient  to  charge  the  larceny  of  so  many  dollars 
In  "U.  S.  gold  coin;"  also,  "in  specie  coin  of  the  U.  S.,"  without  desig- 
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Dating  the  kind  of  coin,  or  the  number  or  denomination  of  the  pieces. 
Whart.  vol.  1,  sec.  363. 

Second — It  is  assigned,  also,  as  error,  that  the  record  does  not  show 
affirmatively  that  the  accused  had  counsel.  But  it  does  appear  that 
witnesses  were  sworn  and  examined  in  his  behalf,  and  that  counsel 
moved  for  an  appeal. 

In  the  absence  of  proof  to  the  contrary,  we  must  presume  that  the 
court  a  qua  did  its  duty  in  this  regard.  A  party  has  the  right,  the 
privilege,  of  being  heard  by  himself  or  counsel,  but  is  not  obliged  to 
have  counsel.  He  may  prefer  to  defend  his  own  cause.  It  is  the  duty 
of  the  court,  if  the  accused  desires  counsel  and  is  unable  to  employ  one, 
to  assign  one  to  him;  but  we  know  no  law  or  reason  requiring  the  facts 
in  this  regard  to  appear  as  part  of  the  record.  Besides,  if  the  party 
was  improperly  denied  counsel  on  trial,  it  should  have  been  made  to 
appear  by  motion  for  new  trial. 

The  judgment  and  sentence  appealed  from  are  affirmed. 


No.  6898. 

Pike,  Brother  &  Co.  vs.  Hart  &  Hubert. 

Tho  individual  members  of  a  commercial  firm  may  executo  a  valid  note,  and  a 
valid  mort.^aj?e  socurins:  said  note  on  their  individual  property,  in  favor  of  the 
Arm,  and  any  third  person  acquiring  the  note  from  the  firm,  in  good  faith,  for 
value,  and  bofore  maturity,  may  enforce  its  payment. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    McVea,  J. 

SAml  R  Greves  and  Lamon  &  Favrot  for  defendants  and  appellants. 

Thos.  B,  Dupree  and  Herron  &  Bird  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Eg  AN,  J.  This  case  was  before  us  at  the  last  term  on  an  injunction 
against  executory  proceedings;  see  29  A.  262.  It  now  comes  up  on 
appeal  from  a  judgment  rendered  via  ordinaria,  to  which  the  form  of 
action  was  changed  sut  sequent  to  our  decree. 

The  plaintiflfs'  claim  is  for  judgment  and  recognition  of  mortgage,. 
as  holders  before  maturity  of  a  note  secured  by  mortgage,  given  under 
the  following  circumstances: 

On  the  twenty-sixth  of  November,  1873,  S.  M.  Hart  and  F.  E.  Hebert, 
individually,  executed  their  promissory  note,  payable  to  the  order  of 
Hart  &  Hebert,  a  commercial  firm  composed  of  themselves.  The  pay- 
ment of  the  note  was  secured  by  mortgage  in  favor  of  the  said  commer- 
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dal  partnership  or  any  future  holder  of  the  same,  on  property  of  which 
S.  M.  Hart  and  F.  R  Hebert,  individually,  were  joint  owners. 

The  mortgage  contained  the  pact  de  non  alienando.  The  firm  sub- 
sequently failed,  and  transferred  the  mortgaged  property  with  other 
assets  to  liquidators  for  the  benefit  and  account  of  their  creditors.  The 
liquidators,  claiming  to  be  third  possessors,  intervened,  and  set  up  that 
the  plaintifiEs  had  no  mortgage.  That  if  any  ever  existed  it  was  extin- 
guished by  confusion  and  compensation.  The  ground  taken  is  that  S. 
M,  Hart  and  F.  E.  Hebert,  the  mortgagors,  being  the  same  persons  who 
composed  the  firm  of  Hart  &  Hebert,  in  whose  favor  the  note  and 
mortgage  were  executed,  they  were  at  once  the  owners  of  the  prop- 
erty and  of  the  mortgage  and  note  which  it  was  intended  to  secure. 
In  other  words,  that  they  were  at  one  and  the  same  time  both  mortga- 
gors and  mortgagees,  and  makers  and  payees  of  the  note.  That  one 
can  not  make  a  mortgage  in  his  own  favor,  but  only  of  another,  under 
article  8290  of  the  Civil  Code,  and  that  thus  the  extinguishment  and 
<;onfusion  pleaded  took  place.  C.  C.  3374.  It  is  hardly  necessary  to  say 
that  if  there  were  that  identity  argued  for  by  the  counsel  for  the  in  t  erven - 
ors,  it  could  not  affect  the  notes  which  would  then  be  simply  payable  to 
their  own  order,  and  when  indorsed  to  third  persons  be  exigible  by  them. 
This,  however,  is  not  contended.  It  is,  however,  true  to  say  that  "  the 
ideal  thing,"  the  partnership,  is  perfectly  distinct  from  the  individuals 
who  compose  it;  and  may  have,  indeed,  always  does  have  properties, 
rights,  and  obligations  equally  distinct,  and  which  the  law  so  recognizes. 
This  is  elementary.  Our  own  C.  C,  article  2856,  says:  "  Every  partner 
owes  to  the- partnership  all  that  he  has  promised  to  bring  into  the  same." 
Article  2857  :  That,  in  case  of  eviction  of  a  thing  promised  to  be  brought 
into  the  partnership,  he  is  bound  in  the  same  manner  as  a  seller  toward 
the  purchaser  who  buys  from  him.  Article  2858  :  That  he  owes  interest 
on  sums  promised  to  be  put  in  the  partnership  from  the  day  he  was 
bound  to  pay  the  same;  and  so,  also,  on  moneys  taken  out  of  the  funds 
of  the  partnership;. so,  also,  by  the  next  article,  2859,  does  he  owe  the 
profits  made  by  his  skill  or  industry  or  credit  when  he  agrees  to  fur- 
nish them,  while,  on  the  other  hand,  he  is  a  creditor  of  the  partner- 
ship for  any  sums  paid  for  its  account  and  obligations,  as  well  as  losses 
incurred  for  its  benefit.  C.  C.  2864.  In  view  of  these  provisions,  the 
fallacy  of  the  argument  is  manifest,  for  if  there  may  be  a  principal  obli- 
gation of  the  partners  toward  the  partnership,  then  may  it  likewise 
have  its  accessory  security,  the  mortgage,  as  well.  There  is  nothing  in 
the  law  to  prohibit  it,  and  it  is  of  common  occurrence,  either  to  make 
up  the  original  capital,  or  to  raise  funds  for  the  use  of  the  partnership; 
and  this  may  be  done  by  one  or  all  of  the  partners.  The  argument  of 
intervenors*  counsel  proves  too  much,  for,  if  carried  out,  it  would  result 
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in  the  inevitable  conclusion  that  though  the  title  to  the  mortgaged  prop- 
erty, and  of  all  their  other  property,  was  in  the  name  of  the  individuals,  it 
belonged  to  the  partnership,  because  it  belonged  to  the  individual  part- 
ners. This  is  not  true  of  any  property,  and  it  has  been  often  held  that 
land  even  acquired  in  the  name  of  a  commercial  firm  belongs  not  to  it, 
but  to  the  individual  members,  and  is  not  even  liable  to  be  first  discussed 
by  partnership  creditors.  See  Poydras  vs.  Laurens,  6  A.  771;  Stillman 
vs.  Purnell,  3  L.  497;  Weld  vs  Peters,  1  A.  432.  But,  were  it  otherwise, 
it  was  competent  for  either  or  both  the  partners  not  only  to  execute 
notes,  but,  also,  to  give  mortgages  to  secure  them  in  the  hands  of  any 
future  holder,  or  to  secure  debts  having  no  legal  existence  at  the  date  of 
the  mortgage.    C.  C.  3292,  3293;  7  A.  297;  18  A.  234;  21  A.  668;  22  A.  286. 

We  recently  held,  in  the  case  of  Billgery  vs.  Ferguson,  see  30  A.  p. 
84,  that  a  mortgage,  if  even  given  without  any  consideration,  arising 
between  the  parties  at  the  time,  but  on  its  face  to  secure  certain 
promissory  notes  named  therein,  which  subsequently  passed  into  the 
hands  of  a  third  bona  fide  holder,  was  enforceable  in  law  at  the  instance 
of  such  holder,  and  for  his  benefit. 

In  the  present  case  the  note  sued  on  did  so  pass  before  maturity, 
and  there  is  nothing  to  question  the  good  faith,  either  of  the  makers  or 
of  the  holders,  nor  is  it  in  any  manner  shown,  or  even  pleaded,  as  it  was 
in  the  Billgery  case,  that  the  transaction  was  simulated  or  unreal.  On 
the  contrary,  there  is  every  thing  to  support  the  reality  and  legality  of 
both  note  and  mortgage.  Indeed,  it  is  in  evidence  that  another  note  of 
the  same  class  and  amount,  secured  by  the  same  mortgage,  had  been 
actually  paid.  The  intervenors  claim  to  be  third  possessors,  but  are  not 
under  the  evidence  entitled  to  occupy  even  that  position,  as  they  are 
shown  to  be  and  allege  themselves  simply  liquidators  of  Hart  &  Hebert, 
and  in  that  capacity  to  have  received  from  the  partners  a  transfer 
of  the  land  mortgaged  for  the  benefit  of  creditors.  This  is  at  best  but  a 
security  and  means  for  the  payment  of  the  debts,  coupled  with  the 
power  to  sell  the  property  for  that  purpose,  the  real  title  being  still  in 
the  hands  of  the  debtors.  This,  however,  is  immaterial,  as  we  have 
already  seen  that  the  mortgage  contains  the  pact  de  non  alienando, 
which  entitles  the  mortgagee  to  proceed  directly  against  the  property, 
without  resort  to  the  delays  and  formalities  of  an  hypothecary  action. 

The  judgment  appealed  from  is  correct,  and  is  affirmed.  It  is  fur- 
ther ordered  that  the  appellants  pay  the  costs  of  appeal. 
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No.  6789. 
Wobkingmen's  Bank  vs.  Blaise  Laknes  et  al. 

In  a  suit  to  annul  a  tax  sale  of  real  estate  made  by  a  State  tax  collector,  the  State  is 

not  a  necessary  party. 
Act  No.  7,  passed  by  the  Leerislature  at  its  extra  session.  May  1875.  postponed  the 

payment  of  all  taxes  then  due  the  State  until  the  first  of  November,  and  any  sale 

of  lands  made  by  a  State  tax  collector  between  the  passage  of  said  act.  add  the 

first  of  November.  1873.  on  account  of  delinauent  taxes,  is  null  and  void. 
Before  a  valid  sale  of  real  estate  can  be  made  by  a  State  tax  collector,  on  account  of 

unpaid  taxes,  it  is  necessary  that  the  owner  of  the  real  estate  should  have  had 

ten  days  written  or  printed  notice  to  pay  the  accrued  taxes. 
Abv  absolute  nullities  in  a  tax  sale  of  property  may  be  set  up,  and  availed  of  by 

the  creditors  of  the  owner. 
A  tax  sale  of  property  assessed  in  the  name,  and  for  the  taxes  of  one  person,  which 

belongs  to  another;  or  made  under  a  seizure  recorded  as  against  one  not  the 

owner;  or  made  under  an  advertisement  describing  it  as  the  property  of  one 

not  the  owner  is  illegal  and  void. 
In  forced  alienations  without  legal  process,  all  the  formalities  prescribed  must  be 

observed,  under  pain  of  nullity. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Eogers, 
J. 

Homor  &  Benedict  and  F.  W.  Baker  for  plaintiff  and  appellee. 

J2.  King  Cutler  and  Horace  C.  Upton  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  The  Workingmen's  Bank  proceeded  via  executiva  on  cer- 
tain notes  of  Blaise  Lannes,  representing  the  credit  portion  of  the  price 
of  two  lots  of  ground,  sold  by  Martin  Lannes  to  his  brother  Blaise,  in 
October,  1873,  secured  by  vendot's  mortgage  on  the  property.  Pierre 
Lannes  injoined  the  sale,  claiming  to  be  the  owner  of  the  two  lots,  in 
virtue  of  the  sale  and  conveyance  made  to  him  by  the  tax  collector,  in 
August,  1875,  and  the  deed  subsequently  made  to  him  by  the  Auditor  of 
Public  Accounts,  for  the  taxes  of  1873,  due  by  Martin  Lannes. 

The  bank,  in  answer  to  this  injunction  suit,  alleged  the  nullity  of  the 
tax  sale.  The  district  court  decided  that  the  title  conveyed  to  Pierre 
Lannes  could  not  be  attacked  otherwise  than  by  direct  action,  and  per- 
petuated the  injunction,  reserving  to  the  bank  the  right  to  proceed  by 
direct  action;  and  this  judgment  was  afiflrmed  on  appeal.    29  An.  112. 

The  bank  then  brought  this  suit  against  Blaise  Lannes  and  Pierre 
Lannes,  alleging  the  nullity  of  the  tax  sale;  and  praying  to  have  it  de- 
clared void,  and  for  judgment  against  Blaise  Lannes,  for  the  amount  of 
the  mortgage  debt,'Vith  recognition  of  the  right  of  vendor's  mortgage 
on  the  property. 

Defendants  excepted  that  the  title  of  Pierre  Lannes  could  not  be 
disturbed  without  making  the  State,  his  vendor,  a  party;  that  the  allega- 
tions of  the  petition  are  too  vague  to  enable  defendants  to  answer  until 
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plaintiCf's  cause  of  action  is  set  forth  with  more  certainty;  and  that  the 
petition  discloses  no  cause  of  action. 

These  exceptions  were  properly  overruled.  The  State  can  not  be 
sued  except  with  its  consent,  specially  granted.  The  allegations  of  the 
petition,  the  claims  of  plaintilT,  and  the  causes  of  nullity,  are  set  forth 
in  very  clear  and  distinct  terms;  and,  if  true,  they  show  perfect  cause  of 
action. 

Defendants  then  plead  the  general  issue;  and  the  judgment  of  the 
court,  from  which  they  have  appealed,  declared  the  nullity  of  the  title 
of  Pierre  Lannes;  and  condemned  Blaise  Lannes  to  pay  the  mortgage 
debt,  as  prayed  for  in  the  petition,  reserving  to  Pierre  Lannes  the  right 
to  claim  such  sums  as  he  may  have  legally  paid  for  taxes  on  the  prop- 
erty. 

Eight  causes  of  nullity  are  set  out  in  the  petition: 

First — That  the  tax  sale  was  made  in  violation  of  the  laws  of  the 
State,  and  particularly  act  No.  7  of  the  extra  session  of  1875. 

Second— That  the  property  was  not  assessed  according  to  law, 
neither  the  name  of  the  owner  nor  the  proper  description  being  given. 

Third— That  demand  and  notice  to  pay  the  taxes  was  never  given 
according  to  law. 

Fourth — That  no  legal  seizure  was  ever  made,  no  legal  notice  of 
seizure,  no  legal  recordation  of  seizure  caused  to  be  made. 

Fifth— That  the  owner  of  the  property  owned  personal  property 
liable  to  seizure  of  sufficiont  value  to  pay  the  taxes. 

Sixth— That  no  legal  advertisement  of  the  sale  of  the  property  was 
made. 

Seventh — That  no  legal  deed  or  act  of  sale  was  ever  passed,  executed, 
or  recorded. 

Eighth— That  no  money  was  paid  by  Pierre  Lannes;  that  the  sale 
was  fraudulent,  made  at  the  instance  of  Blaise  Lannes,  to  defraud  peti- 
tioner; and  Blaise  Lannes  is  now  and  always  has  been  the  true  owner, 
notwithstanding  said  pretended  sale. 

The  act  of  1875,  p.  106,  is  entitled  "an  act  to  relieve  delinquent  tax- 
payers from  the  payment  of  penalties  in  certain  cases."  The  first  and 
second  sections  relate  exclusively  to  taxes  due  on  lands  overflowed 
during  the  flood  of  1874;  and  the  delinquents  are  relieved  of  all  penal- 
ties, provided  the  past  due  taxes  are  paid  on  or  before  the  first  of  De- 
cember, 1875.  The  third  section  declares  that  "upon  payment  of  the 
principal  or  the  amount  of  the  tax  itself  on  or  before* the  first  of  Novem- 
ber, 1875,  all  interests  and  penalties  thereon  shall  be  remitted  on  all 
taxes  due  throughout  the  State." 

The  last  clause  of  section  one  declares  "  that  the  provisions  of  this 
act  shall  apply  only  to  taxes  due  on  lands  overfiowed  during  the  flood 
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of  1874."  Construed  strictly,  this  would  make  the  third  section  nuga- 
tory; but  the  third  section  is  a  later  expression  of  the  legislative  will. 
The  statute  is  remedial;  and  it  must  be  liberally  interpreted,  and  in  such 
manner  as  to  give  effect  to  the  whole.  Day  of  grace  is  given  to  the  first 
of  December,  1875,  only  to  those  owing  taxes  on  lands  overflowed  in 
1874,  on  their  complying  with  the  requirements  of  section  two,  stating 
under  oath  that  the  lands  were  overflowed,  and  that  they  were  unable 
to  derive  revenue  from  them  sufficient  to  support  themselves  and  fami- 
lies, and  to  pay  the  taxes  dua 

Section  three  is  broader;  and  it  covers  delinquents  throughout  the 
State;  the  only  difference  being  that  delay  is  given  them  to  the  first,of 
November,  one  month  less  than  to  the  sufferers  by  the  flood;  and  they 
are  not  required  to  make  oath  or  to  do  any  thing  else  except  to  pay  the 
amount  of  the  tax  itself,  without  interest  or  penalty,  on  or  before  the 
first  day  of  November,  1875. 

Section  four  repeals  all  contrary  or  inconsistent  laws,  and  gives 
effect  to  the  act  from  its  passage,  May,  1875.  Certainly  any  law  which 
authorized  or  enabled  a  tax  collector  to  compel  the  payment  of  taxes 
due  at  the  date  of  this  act,  by  any  means  or  process,  before  the  first  of 
November,  1875,  would  have  been  not  only  inconsistent  with  the  act  of 
May,  1875,  but  would  have  left  the  tax  payer  at  the  mercy  of  the  tax 
collector,  the  will  of  the  Legislature  to  the  contrary  notwithstanding. 

Act  No.  47  of  1873,  section  one,  f.uthorized  tax  collectors,  after  the 
public  notice  required  by  law,  to  give  ten  days  written  or  printed  notice 
to  the  owner  to  pay  the  tax  assessed  on  his  property,  after  which  delay, 
if  the  tax  was  not  paid,  the  tax  collector  might  seize  the  property,  by 
recording  a  description  of  it,  with  the  amount  due,  in  the  mortgage  book 
of  the  parish,  and  on  the  fourth  day  of  such  recordation  *'  shall  proceed 
to  sell  said  property,  without  legal  process,  after  advertising  three  times, 
within  ten  days,  in  the  official  journal.  Provided,  that  when  personal 
property  sufficient  in  amouct  is  found  to  satisfy  the  State's  claim  against 
such  tax  payer,  the  same  shall  be  seized  to  satisfy  such  claim  in  prefer- 
ence to  real  estate." 

It  was  under  this  statute  that  the  tax  collector  in  the  Sixth  Munici- 
pal District  sold  the  property  in  question,  on  the  fourth  of  August,4875. 

There  is  nothing  in  the  deed  or  the  record  to  show  that  any  written 
or  printed  notice  to  pay  the  tax  was  ever  given  to  the  owner,  or  agent  of 
the  owner  of  this  property,  or  to  any  other  person  whomsoever. 

On  the  twelfth  July,  1875,  an  entry  was  made  in  the  mortgage  book 
of  the  parish  of  Orleans,  beginning  "  By  virtue  of  a  writ  of  seizure  and 
sale  issued  by  John  Garstcamp,  tax  collector,  *  *  *  in  obedience  to 
section  one  of  act  No.  47,  *  *  *  the  said  tax  collector  has  seized  and 
taken  into  his  possession  the  following  described  property  to  pay  and 
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satisfy  the  amount  enumerated  and  due  by  the  owner  thereof  for  State 
taxes  for  the  year  1873,  to  wit: 


2129.— Martin  Lenas. 
Cancelled  August  6, 1875, 
J.  M.  Conway, 
Deputy  Rec. 


Lots  Nos.  5  and  6,  square  No.  13,  bound- 
ed by  Tchoupitoulas,  Jersey,  Marengo,  and 
Milan  streets,  measuring  sixty  feet  front  on 
Tchoupitoulas  by  a  depth  of  117  feet." 

Next  follows  the  advertisement -in  the  official  journal  of  twenty- 
seventh  July,  third,  fourth  August: 

"Tax  Collector's  Sale,  No.  2129.  *  *  *  State  of  Louisiana  vs. 
two  lots  of  ground,  fronting  on  Tchoupitoulas  street,  in  square  No.  113, 
assessed  in  the  name  of  Martin  Lenas."    *    *     *    "  I  will  proceed  to 

sell  at  public  auction,  at  ray  office.  No. Berlin  street,  in  the  Sixth 

District,.*  *  *  on  August  4,  1875,  *  «  «  for  taxes  of  1873, 
amounting  to  $40  60,  together  with  all  costs,  penalties,  and  charges.  At 
said  sale  the  property  will  not  be  adjudicated  unless  the  bid  is  for  a 
sufficient  amount  to  satisfy  the  aforesaid  claim,  together  with  the  pen- 
alties thereon,  and  all  costs  and  charges  which  may  have  accrued.  The 
purchaser  at  this  sale  will  be  put  in  immediate  possession." 

The  next  is  the  tax  collector's  deed,  dated  fifth  August,  1875,  reciting 
the  sale  and  adjudication  to  Pierre  Lannes,  for  the  taxes  due  by  Martin 
Lenas,  for  the  price  of  8110  cash,  of  which  358  85  were  applied  to  the 
taxes,  costs,  and  charges,  and  $51  15  remained  in  the  hands  of  the  tax 
collector  as  "overplus,"  to  use  his  word;  and  on  the  fourteenth  Febru- 
ary, 1876,  the  Auditor  of  Public  Accounts  conveyed  the  property  to 
Pierre  Lannes.  In  this  deed  it  is  stated  that  the  property  had  belonged 
to  Martin  Lannes,  in  whose  name  it  was  assessed  for  the  taxes  of  1873; 
and  the  Auditor  conveys  to  Pierre  Lannes  all  the  right,  title,  and  inter- 
est of  Martin  Lannes  in  and  to  the  property. 

And  this  is  the  title  which  Pierre  Lannes  sets  up  and  relies  upon 
against  the  creditors  of  his  brother  having  vendor's  mortgage  on  the 
property  for  four  fifths  of  the  purchase  price. 

We  do  not  think  it  necessary  to  proceed  further  in  the  investiga- 
tion of  this  case.  It  exhibits  an  outrageous  violation  of  the  right  of 
property  by  the  tax  collector;  a  bold  dcjfiance  of  the  remedial  act  of 
1875^which  Blaise  Lannes  would  hardly  have  submitted  to  if  his  mort- 
gage notes  for  the  price  had  been  paid. 

The  sale  on  the  fourth  of  August,  1875,  for  the  taxes  of  1873,  was  a 
nullity.  It  is  to  no  purpose  to  say  that  Blaise  Lannes,  the  owner,  did 
not  complain.  His  creditors  have  rights  of  which  he  can  not  deprive 
them;  and  when  a  title  adverse  to  the  claim  set  up  by  them  is  inter- 
posed, they  may  oppose  the  absolute  nullities  of  that  title,  even  if  he 
should  prefer  to  waive  them  in  favor  of  his  brother.  The  tax  collector 
was  divested  by  the  act  of  1875  of  all  power  to  enforce  the  collection  of 
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taxes  by  sale  or  otherwise  before  the  expiration  of  the  delay  fixed  by 
the  Legislature,  first  November,  1875. 

It  would  not  have  been  lawful  to  sell  property  assessed  in  the  name 
of  Martin  Lannes,  belonging  to  Blaise  Lannes,  for  taxes  due  by  Martin 
Lenas;  nor  under  a  seizure  recorded  as  against  Martin  Lenas,  nor  an 
advertisement  describing  it  as  the  property  of  Martin  Lenas;  nor  was 
it  lawful  for  the  Auditor  to  convey  the  property  of  Martin  Lannes  in 
confirmation  of  a  sale  and  conveyance  by  the  tax  collector  of  the  prop- 
erty of  Martin  Lenas.  We  do  not  think  the  tax  collector  could  legally 
have  made  the  sale  at  his  office,  especially  under  an  advertisement  which 
gave  no  other  description  of  the  place  than  "  at  my  office,  number 
Berlin  street.  Sixth  District: "  nor  do  we  understand  the  act  of  1873  as 
aathorizing  the  sale  by  the  tax  collector  without  the  previous  ten  days 
written  or  printed  notice  to  the  owner  or  his  agent  to  pay  the  taxes. 

In  forced  alienations,  without  legal  process,  all  the  formalities  pre- 
scribed must  be  strictly  observed  under  pain  of  nullity;  and  it  must 
appear  that  all  has  been  done  that  the  law  requires  to  authorize  the 
8€de,  and  to  make  it  complete  and  perfect.  It  should  be  shown,  in  a  case 
like  this,  by  the  recitals  in  the  deed,  if  not  otherwise,  that  the  notices 
required  by  law  had  been  given.  Nothing  would  justify  the  tax  col- 
lector in  selling  two  lots  of  ground  to  pay  the  taxes  when  one  would 
suffice;  nor  to  retain  the  "  overplus"  resulting  from  an  excessive  sale. 

Pierre  Lannes  knew  that  this  property  did  not  belong  tp  Martin 
Lenas.  The  act  of  sale  by  Martin  Lannes  to  Blaise  Lannes  was  re- 
corded on  the  day  of  its  date,  October  10,  1873;  and  the  tax  collector 
and  Pierre  Lannes,  were,  by  operation  of  law,  affected  with  notice  and 
knowledge  of  the  title  as  it  stood  upon  the  public  records.  The  tax 
collector  knew  that  the  property  had  been  assessed  in  the  name  of 
Martin  Lannes;  and  the  use  of  the  fictitious  name  of  Martin  Lenas, 
in  the  recording  of  the  seizure,  and  in  the  advertisements  and  the  tax 
coUector's  deed,  can  not  be  attributed  either  to  error  or  ignorance  on  the 
part  of  the  tax  collector  or  of  Pierre  Lannes.  Perhaps  it  was  designed, 
certainly  it  tended,  to  conceal  the  fact  that  the  property  of  Blaise 
Lannes  was  about  to  be  sold  for  the  taxes  of  1873,  assessed  against  the 
former  owner,  Martin  Lannes,  and  assumed  by  his  vendee,  B^|iise- 
Lannes. 

After  the  six  months  allowed  for  the  redemption  had  expired,  when^ 
the  Auditor  made  the  final  confirmative  conveyance,  he  gave  correctly 
the  name  of  Martin  Lannes  as  the  person  who  was  the  owner  against 
whom  the  assessment  for  the  taxes  of  1873  was  made:  and  as  the  person 
whose  property  was  seized  and  sold  by  the  tax  collector,  on  the  fourth 
August,  1875,  for  the  taxes  so  assessed,  and  purchased  by  Pierre  Lannes; 
and  this  conveyance  was  not  of  property  belonging  to  Martin  Lenas^ 
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the  fictitious  tax  payer,  but  of  "all  the  right,  title,  and  interest  which  the 
said  Martin  Lannes  has  or  had  in  or  to  the  same." 

The  pretensions  of  Pierre  Lannes  have  the  support  neither  of  good 
faith  nor  any  equitable  consideration  whatsoever.  They  are  equally 
unsupported  by  the  law  under  which  he  claims;  and  the  judge  of  the 
district  court  has  done  justice  between  the  parties  on  the  issues  made 
and  submitted  to  him. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  6039. 

City  of  New  Orlkvns  vs.  The  Mechanics'  and  Traders*  Insurance 

Company. 

The  notes,  bills,  etc..  represontini?  the  mouey  loaned  at  Interest  by  a  corporation, 
constitutes  a  part  of  its  property,  and  are  liable  to  taxation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J. 

Saml  P.  Blanc  for  plaintiff  and  appellee. 

H.  N,  <&  0.  iV.  Ogden  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  suit  to  recover  of  the  defendant  !?1846  25, 
taxes  of  1875,  on  an  assessment  of  "peraonal  property,"  to  wit:  "mer- 
chandise, capital,  and  money  at  interest." 

The  defense  relied  upon  in  this  court  is,  that  **  credits,"  "  money  at 
interest,"  are  not  property  within  the  meaning  and  intent  of  article  118 
of  the  Constitution,  and  that  the  Legislature  has  no  authority  to  impose, 
therefore,  a  tax  upon  them. 

The  argument  is,  that  to  tax  credits,  promises  to  pay,  notes,  bills, 
etc.,  is  double  taxation.  Thus,  if  A  loans  B  one  thousand  dollara,  and 
takes  his  note  therefor,  you  tax  the  money  once  in  B's  hands,  and  the 
same  money  again  in  A*s  under  the  name  of  credits.  It  is  argued  that 
this  process  ultimates  in  the  borrower  paying  a  double  tax ;  for  it  is  said 
that  the  lender  will  increase  his  interest  to  the  extent  of  the  tax,  and 
thereby  throw  upon  the  borrower  eventually  both  taxes.  If  this  be  so, 
it  might  afford  the  borrower  a  strong  argument  for  resisting  his  taxes, 
but  we  are  at  a  loss  to  see  why  the  lender  should  complain,  since  the 
theory  is  that  he  ultimately  pays  no  tax  at  all — imposing  his  taxes  on 
the  debtor's  shoulders.  At  all  events,  it  is  not  pretended  that  the  cred- 
itor pays  two  taxes.  At  most,  he  pays  but  once,  and  we  do  not  see  what 
mission  he  has  to  protect  anybody  but  himself  from  wrongful  taxation. 
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Credits  represent  value;  so  much  so  that  it  is  admitted  that  to  the  ex- 
tent that  a  man  is  in  debt,  to  the  same  extent  his  creditors  may  be  said 
to  have  an  eventual  title  to  his  property.  Now  the  proposition  is  that 
this  creditor  class,  who  may  in  reality  own  thus,  indirectly,  the  whole 
property  of  a  State,  shall  pay  nothing  for  the  support  of  the  govern- 
ment It  seems  to  us  that  this  result  is  exceedingly  inequitable,  and 
that  if  anybody  is  to  be  exemj  t>d  from  taxation  on  the  amount  of  these 
credits  it  should  be  the  man  who  owes  them,  and  whose  property  and 
possessions  are  diminished  in  value  by  the  amount  thereof. 

The  argument  by  which  it  is  attempted  to  be  shown  that  notes,  bills, 
bonds,  stocks,  etc.  are  not  property  is  too  sublimated  and  metaphysical  to 
be  practical  in  matters  of  legislation.  If  they  are  not  property,  they  repre- 
sent value  and  produce  revenue.  But  to  say  that  our  constitution  for- 
bids them  to  be  considered  as  property,  would  be  to  expunge  from  our 
Codes  provisions  and  principles  that  are  as  old  as  the  civil  law.  See  C. 
C.  47 i,  481,  483,  484,  491.  2642,  3155,  and  many  others ;  C.  P.  642,  676. 
They  arc  classed  as  "things;"  maybe  bought,  sold,  appraised,  seized; 
and  make  up  and  constitute  the  wealthiest  patrimonies  in  the  world.  Is  • 
it  not  rational,  in  seeking  the  meaning  of  the  word  *•  property  "  in  the 
constitution  of  1868,  that  we  ascertain  what  has  always  been  its  accepta- 
tion in  our  law,  in  our  jurisprudence,  and  by  common  usage?  And 
when  we  ascertain  that,  from  time  immemorial,  **  incorporeal  things  "  of 
the  kind  in  question  have  been  held  and  treated  as  embraced  in  the  term 
*•  property,"  shall  we  turn  our  back  on  all  this  and  run  away  after  the 
metaphysical  abstraction  that  "  property  is  always  and  of  necessity  a 
physical  actuality  ?" 

It  is  our  duty  to  interpret  words  in  a  statute  "  in  their  ordinary  and 
usual  signification,"  as  they  are  **  popularly  used."    C.  C.  14. 

We  are  referred  to  no  authority  for  the  proposition  that  notes, 
bonis,  stocks,  etc.  are  not  property,  except  that  of  the  Supreme  Court 
of  California  in  "  The  People  vs.  Hibernia  Savings  Society,"  lately  de- 
livered, and  that  of  a  writer  in  the  Atlantic  Monthly  for  September,  1877. 
These  productions  are  certainly  able  and  ingenious  discussions  of  the 
abstract  nature  of  property.  But  it  is  a  full  answer  for  us  to  say  that 
we  are  here  to  interpret  the  laws  of  this  State  as  the  framers  thereof 
intended  and  understood  them  ;  and  we  are  tempted  to  say  of  tliis  Cali- 
fornia decision  what  Mr.  Walker  in  his  work  on  "Taxation,"  p.  59,  says 
of  it :  "  We  venture  to  aflflrm  that  the  idea  that  these  evidences  of  debt 
are  not  property  in  the  legal  acceptation  of  that  term  never  before  en- 
tered the  brain  of  a  lawyer." 

But  it  seems  to  us  that  if  it  were  conceded  that  these  credits  are 
not  property,  it  would  not  follow  that  the  Legislature  could  not  tax 
them.    The  theory  of  our  government  is  that  a  State  Legislature  may 
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do  any  thing  which  is  not  prohibited  in  the  State  or  Federal  constitutions. 
Now  strip  these  "credits"  of  their  title  as  "property,"  and  you  thereby 
make  them  nondescripts,  and  Wtere  is  no  pro/«Wttan  in  the  constitution 
against  taxing  them  "  as  credits  "  ad  libitum,  for  it  is  only  "  property," 
"incomes,"  and  "trades"  the  taxation  of  which  is  restricted  by  the 
constitution.  We  think  it  better  and  safer  for  capitalists  that  we  adhere 
to  the  old  landmarks,  and  treat  them  as  "  property  holders,"  in  duty 
^bound  to  contribute,  like  other  people,  in  proportion  to  their  means  and 
the  protection  accorded  them,  to  the  expenses  of  the  government. 

The  judgment  appealed  from  condemned  the  defendant  to  pay  the 
amount  claimed,  with  interest  and  costs,  and  it  is  affirmed. 


No.  6862. 
I  4B  J5JI  John  A.  Morris  vs.  Neuville  Bienvenu  et  al. 

30    878 
<'n2i097        One  of  the  defendants  in  a  suit  in  which  a  formal  judfirment  has  been  rendered  can 

not  disturb  that  jndfi:m«»nt  either  by  an  action  of  nullity,  or  by  appeal,  'without- 

makine  all  parties  to  the  proceedipfi:  who  were  parties  to  the  original  suit. 
An  action  of  nullity  can  not  be  maintained  pending  a  suspensive  appeal  involving 

the  same  issues. 
One  who  is  a  citizen  of  another  State,  althou(?h  he  have  a  dwelling:  here,  and  reside 

in  it.  for  some  months  during  each  year,  is  nevertheless  an  "  absentee"  and 

hence,  if  he  have  no  known  representative  here,  may  bo  lejrally  represented  in  a 

suit  brouffht  af^ainst  him  by  a  curator  ad  tioc. 
When  an  absentee  is  brought  into  court  not  by  attachment,  but  by  service  of  citation 

on  a  curator  ad  hoc,  it  is  not  necessary  to  post  the  citation  on  the  door  of  the 

court-room. 
It  is  only  where  a  judgment  for  money  has  been  enjoined  that  damages  can  be 

awarded  on  the  dissolution  of  the  injunction. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rightor, 

B.  R.  Forman  for  plaintiff  and  appellant 

Chas,  F.  Claiborne  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  This  suit  was  brought  to  injoin,  and  to  have  declared 
null,  the  judgment  in  the  suit  of  Bienvenu  v.  Factors*  and  Traders* 
Insurance  Company,  and  others,  Morris,  appellant,  which  we  have  just 
disposed  of  on  the  motion  to  dismiss. 

The  petition  charges  that  Morris  is  the  owner,  and  has  been  in  pos- 
eession  for  some  three  years,  of  the  property  claimed  by  Bienvenu  in 
the  suit  against  the  Factors'  and  Traders'  Insurance  Company,  and 
others  :  that  he  is  a  citizen  of  the  State  of  New  York :  that  while  pre- 
serving his  citizenship  in  that  gtate,  where  he  has  a  summer  residence, 
iie  has  for  six  or  more  years  past  had  a  dwellmg-house,  and  been  a 
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housekeeper  in  the  city  of  New  Orleans,  where  he  spends  the  winter; 
and  that  he  Is  not  an  absentee  within  the  meaning  of  the  Codes,  wliich 
authorize  the  fictitious  citation  through  a  curator  ad  hoc. 

The  petition  goes  on  to  state  the  bringing  of  the  suit  by  Bienvenu, 
and  his  prayer  that  Morris  be  cited  through  a  curator  ad  hoCy  and  judg- 
ment rendered  against  him  for  the  ownership  of  the  property;  and  it 
charges  that,  "  your  petitioner  was  not  an  absentee,  but  had  a  residence 
in  New  Orleans,  and  could  not  be  brought  into  court  by  a  curator  ad 
hoc ;  that,  in  fact,  no  curator  ad  Iwc  was  ever  appointed ;  and  that  no 
citation  was  ever  served  by  posting  on  the  door  of  the  room  where  the 
court  is  held,  as  required  by  law." 

The  defendant,  Bienvenu,  excepted  on  several  grounds,  one  of 
which  was  that  a  suit  to  annul  a  judgment  can  not  be  maintained  with- 
out making  all  those  who  were  parties  to  the  original  suit  parties  to  the 
suit  in  nullity;  and  another  was  that  the  action  of  nullity  will  not  lie 
pending  an  appeal  involving  the  alleged  causes  of  nullity. 

The  judgment  of  the  district  court  maintained  the  exceptions,  and 
dismissed  the  suit,  with  $250,  in  damages  against  plaintiff  and  his 
surety  on  the  injunction  bond  in  solidO;  and  they  appealed. 

The  original  suit  was  an  action  of  partition;  and  Morris  was  made 
a  party  because  he  claimed  to  be  the  owner  of  the  property  which 
Bienvenu  claimed.  The  judgment  decreed  that  the  property  belonged 
equally,  in  indiviso,  to  Marchand,  the  Factors'  and  Traders'  Insurance 
Company,  and  Bienvenu ;  and  it  referred  them  to  a  notary  to  make  the 
partition  in  kind.  We  do  not  think  that  Morris,  a  defendant  in  that 
suit,  could  disturb  that  judgment  without  making  all  the  parties  to  it 
parties  to  the  proceeding,  whether  by  appeal,  or  by  action  of  nullity. 

We  do  not  think  an  action  of  nullity  can  be  maintained  pending  an 
appeal  involving  the  same  issues.  Possibly  there  might  be  such  a  show- 
ing made, prima  fade,  of  the  absolute  nullity  of  the  judgment  as  would 
authorize  the  court  in  which  it  was  rendered  to  suspend  the  execution 
by  injunction  pending  an  appeal  not  suspensive;  but  it  would  be  the 
right  of  the  appellee,  thus  injoined,  to  have  the  reality  and  the  suffi- 
ciency in  law  of  the  alleged  causes  of  injunction  determined  summarily 
on  exception  or  motion  to  dissolve. 

Counsel  for  appellee  argues  that  there  is  no  proof  in  the  record 
that  the  value  in  dispute  exceeds  $500  ;  and,  therefore,  it  is  not  shown 
that  the  case  falls  within  the  jurisdiction  of  this  court.  The  description 
of  the  property,  and  the  admission  on  the  trial  in  the  district  court, 
that  it  is  leased  for  $30  a  month,  suffice  to  establish  a  value  exceeding 
$500. 

The  distinct  grounds  of  nullity  set  up  in  the  petition  may  be  thus 
-condensed  and  stated : 
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1.  That  plaintiff  in  injuQCtioQ  was  not  absent  in  the  sense  that  the 
court  was  authorized  to  appoint  a  curator  ad  hoc  to  represent  him. 

2.  That  no  curator  ad  hoc  was  appointed. 

3.  That  no  citation  was  served  by  posting  on  the  door  of  the 
cour-troora. 

First  The  R.  C.  C,  article  56,  requires  the  judge  before  whom  a 
suit  is  pending  against  an  absentee  who  has  no  known  agent  in  the 
State,  etc.,  to  appoint  a  curator  ad  hoc  to  defend  him  in  the  suit",  and  • 
the  R.  C.  P.,  article  116,  requires  the  plaintiff  who  intends  to  institute  a 
suit  against  a  person  who  is  absent  and  not  represented  in  the  State,  to 
demand  that  a  curator  ad  hoc  be  named  to  defend  the  suit.  If,  there- 
fore, Morris  was  an  "absentee"  within  the  meaning  of  the  Civil  Code, 
or  was  " absent"  in  the  sense  of  article  116  of  the  Code  of  Practice,  he 
was  in  that  condition  which  authorizes  and  requires  the  appointment  of 
a  curator  ad  hoc. 

According  to  the  Civil  Code,  article  3556,  number  3 :  "An  absentee  is 
a  person  who  has  resided  in  the  State,  and  has  departed,  without  leav- 
ing any  one  to  represent  him. 

"  It  means,  also,  the  person  who  never  was  domiciliated  in  the 
State,  and  resides  abroad." 

By  the  Constitution  of  the  United  States,  fourteenth  amendment, 
all  persons  born  or  naturalized  in  the  United  States  are  citizens  of  the 
United  States,  and  of  the  State  wherein  they  reside  ;  and  by  the  Consti- 
tution of  Louisiana,  article  2,  all  persons  born  or  naturalized  in  the 
United  States,  "  and  residents  of  this  State  for  one  year,  are  citizens  of 
this  State." 

No  one  can  claim  the  privileges  of  a  citizen  of  two  States  at  the 
same  time.  He  may  have  dwelling-houses  in  two  States,  and  he  may 
occupy  and  keep  house  in  them  at  different  times  ;  but  he  is  a  citizen  of 
the  State  in  which  he  resides;  and  he  resides  in  the  State  of  which  he  is 
a  citizen,  although  he  may  absent  himself  temporarily.  The  allega- 
tions of  the  petition  fix  the  legal  residence  of  Morris  in  the  State  of 
New  York ;  and  the  fact  that  he  has  had  a  dwelling-house,  and  been  a 
housekeeper  in  New  Orleans  for  six  or  more  years  past,  where  he  spends 
the  winter,  is  of  no  greater  significance  than  if  he  had  occupied. apart- 
ments in  a  hotel  or  boarding-house  during  the  winter. 

In  the  sense  of  the  Civil  Code  Morris  was  an  absentee.  He  was  a 
mere  sojourner  in  New  Orleans  during  the  winter,  and  he  was  absent 
from  the  State  whenever  he  was  not  actually  present  in  it  It  is  not 
pretended  that  he  was  present  in,  nor  was  he  residing  in  the  State  when 
the  suit  was  brought ;  and  in  the  motion  for  an  appeal,  by  the  curator 
ad  hocy  in  February,  1876,  he  is  described  as  "  a  resident  of  New  York.'* 
We  entertain  no  doubt  that  his  status  was  such  as  to  authorize  and 
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require  the  appointment  of  a  curator  ad  hoc,  to  defend  the  suit  brought 
against  him. 

Second,  In  Bienvenu  v.  Factors'  and  Traders'  Insurance  Company, 
and  others,  we  liave  sufficiently  considered  this  ground;  and  we  refer  to 
the  opinion  just  read  in  that  case,  in  which  we  decided  that  Morris  was 
legally  represented  by  B.  R  Forman,  Esq.,  appointed  by  the  court 
curator  ad  Ivoc,  within  the  terms  and  meaning  of  the  Codes.     • 

Third,  We  attach  no  importance  to  the  fact  that  citation  was  not 
posted.  Where  the  property  of  an  absent  defendant  Is  attached,  the 
attachment  and  citation  must  be  served  "by  affixing  copies  of  the 
same  on  the  door  of  the  room  where  the  court  in  which  the  suit  is  pend- 
ing is  held."  R  C.  P.  article  254.  By  express  law  this  formality  is 
required  in  suits  by  attachment;  but  it  is  of  so  little  real  value,  as 
notice  to  the  absent  defendant,  that  it  can  not  be  extended  by  implica- 
tion to  cases  in  which  it  is  not  specially  required.  Cox  v.  Bradley,  15 
A.  529,  and  Ticknor  v.  Calhoun,  28  A.  258,  relied  on  by  appellant's  coun- 
sel, were  suits  by  attachment.  In  other  cases,  where  an  "  advocate,"  or 
"  attorney,"  or  "  curator  ad  hoc  "  is  appointed,  service  Is  made  by  deliv- 
ering to  him  in  person,  or  by  leaving  at  his  domicile,  a  copy  of  the  peti- 
tion and  citation.    R  C.  P.  articles  195,  294,  737. 

The  district  court  erred  in  allowing  damages  against  plaintiff  and 
his  surety  in  the  injunction  bond.  It  is  only  where  a  money  judgment 
is  in  joined  that  damages  can  be  awarded  on  the  dissolution,  under  the 
acts  of  1831,  1832,  re-enacted  in  1855,  p.  325;  Rev.  Stats.  1870,  §  1754, 
1755.  In  other  cases,  where  damages  can  not  be  claimed  in  reconven- 
tion, under  C.  P.  article  375,  as  amended  by  the  act  number  53,  of  1839, 
sec.  7,  the  remedy  is  by  suit  on  the  bond.    Robinson  v.  Freret,  9  A.  303. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  so  much  of  the 
judgment  appealed  from  as  condemns  appellants  to  pay  two  hundred 
and  fifty  dollars,  damages  and  costs,  be  avoided  and  reversed  ;  that  the 
right  of  appellee  to  proceed  on  the  injunction  bond  against  appellants 
for  damages  be  reserved ;  and  that  the  said  judgment  be,  in  all  other 
respects,  affirmed ;  the  costs  of  this  appeal  to  be  paid  by  appellee,  and 
the  costs  of  the  district  court  by  appellant,  John  A.  Morris. 


No.  6587. 
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The  State  must  affirmatively  show  that  the  confession  made  by  an  accused  was 
voluntary.  A  confession  made  by  a  prisoner  under  any  promise  of  advanta«:e 
to  him.  in  conseauence  of  it,  must  be  rejected. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.    Shaw, 
J. 
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State  vs.  Johnson. 

H,  N.  Ogden,  Attorney  General,  for  the  State. 

Gabriel  Santini  and  P.  W.  Kramer  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  only  question  presented  by  the  defendants  on  this 
their  appeal  from  a  conviction  of  breaking  and  entering,  etc.,  and  grand 
larceny,  is  as  to  the  admissibility  of  evidence  of  the  confession  made  by 
one  of  them  to  an  officer  in  charge. 

The  bill  of  exceptions,  as  prepared  by  defendant's  counsel,  recites 
that  in  answer  to  the  question  whether  he  had  made  any  promises  to 
the  prisoner,  by  stating  to  him  that  he  would  be  permitted  to  turn  State's 
evidence,  the  officer  replied,  "  I  did."  The  district  attorney  adds  that 
his  recollection  of  the  answer  was  that  "  he  may  have  said  to  him  that 
he  might  he  used  as  a  State  witness.'*  The  judge  adds  that  his  attention 
was  not  drawn  to  the  officer's  answer  particularly  at  the  time,  and  his 
recollection  is  not  distinct,  but  thinks  the  district  attorney's  version  is 
correct. 

In  our  opinion  either  version  suffices  to  show  that  the  confession 
-ought  not  to  have  b^en  allowed  to  go  to  the  jury. 

The  prosecution  must  show  affirmatively  that  the  confession  was 
voluntary  and  not  made  under  improper  influences.  State  vs.  Nelson, 
"3  An.  499.  The  words  used  by  the  officer  clearly  indicate  a  promise  of 
advantage  to  the  prisoner  in  consequence  of  his  confession.  Archbold, 
7th  ed.  p.  413 ;  Wharton,  p.  686 ;  Boyd  vs.  State,  2  Humph.  890.  The 
evidence  should  have  been  excluded  on  the  showing  made. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  set  aside  and  reversed,  and  that  this  cause  be 
remanded  as  to  all  the  defendants  for  a  new  trial  according  to  law. 


No.  7028. 

John  McCaffrey,  Administrator,  vs.  Charles  Cavanac,  Administrator. 

Under  the  present  charter  of  the  city  of  New  Orleans  the  Common  Council  may 
lawfully  assifirn  to  the  Administrator  of  Commerce  the  superintendence,  and 
manasrement  of  the  bridges  across  the  navifirable  canals  of  said  city. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J. 

Singleton  &  Browne  and  T.  B.  Lancaster  for  plaintiff  and  appellant. 

Fraiik  C,  Zacharie  and  Samuel  P.  Blanc  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  controversy  between  the  plaintiff  as  adminis- 
trator of  improvements  and  the  defendant  as  administrator  of  com- 
merce, under  the  city  government,  as  to  which  of  said  officers  has  the 
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superintendence  and  management  of  the  bridges  across  the  navigable 
canals  of  the  city  of  New  Orleans.  The  city  charter,  section  nine,  pro- 
vides: 

•*In  the  administration  of  the  government  and  affairs  of  the  city 
there  shall  be,  in  addition  and  subordinate  to  the  executive  powers  of 
the  mayor,  seven  separate  departments,  the  heads  of  which  shall  be 
known  as  the  administrators  of  said  departments,  and  shall  have  the 
administration  and  control  of  the  same,  subject  to  the  limitations 
imposed  by  this  act,  or  other  laws,  or  the  ordinances  and  resolutions  of 
the  council,  to  wit: 

"  First    A  finance  department,  etc. 

"  Seco7idL  A  department  of  commerce,  which  shall  have  general 
superintendence  of  all  matters  relating  to  markets,  railroads,  canals, 
weights  and  measures,  the  fire  department,  and  manufactories,  and 
shall  be  vested  with  and  perform  such  other  functions  and  duties  as 
may  from  time  to  time  be  prescribed  by  the  council. 

"  Fourth.  The  department  of  improvements,  which  shall  have  gen- 
eral superintendence  of  all  matters  relating  to  the  streets,  sidewalks, 
pavements,  and  wharves,  and  to  the  construction,  cleansing,  and  repair 
of  the  same,  the  construction  and  repair  of  bridges,  and  the  drainage 
of  the  city,  and  shall  be  vested  with  and  perform  such  other  functions 
and  duties  as  may  be  prescribed  by  the  council."  Acts  of  1870,  number 
seven,  page  33-34. 

On  July  18, 1877,  the  city  council  adopted  an  ordinance  reciting  that: 

"  Wliereas,  under  article  two,  of  section  nine  of  the  charter,  the  admin- 
istrator of  commerce  had  general  superintendence  of  all  matters  relating 
to  canals,  eta,  resolved,  that  the  administrator  of  improvements  turn 
over  and  transfer  to  the  administrator  of  commerce  all  canals  and 
bridges  over  the  New  and  Carondelet  canals." 

John  McCaffrey  brought  the  present  suit  to  prevent  and  enjoin  the 
execution  of  the  above  ordinance,  alleging  that  the  control,  management, 
and  superintendence  of  the  bridges  of  this  city,  including  the  selection 
of  employees  to  watch  and  tend  the  same,  belonged  to  his  department 
under  the  provisions  of  the  charter  above  recited. 

Cavanac,  the  defendant,  answered  by  a  general  denial;  averring  the 
validity  of  the  above  ordinance,  and  that  by  virtue  thereof,  and  by  the 
terms  of  the  charter,  the  superintendence  of  the  bridges  over  navigable 
canals  belonged  to  his  department. 

There  was  judgment  for  defendant,  and  dissolving  the  injunction. 
Plaintiff  appeals. 

Our  opinion  is  that  the  charter  is  paramount  to  any  ordinance  of 
the  city  council.  That  where  the  charter  is  silent,  or  not  prohibitory, 
"the  ordinances  and  resolutions  of  the  coimcil"  must  govern. 
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The  language  of  the  fourth  clause  of  section  nine  of  the  charter  gives 
the  administrator  of  improvements,  and  seems  to  confine  his  powers  to 
"  the  construction  and  repair  of  bridges;"  which  does  not,  by  its  terms  or 
by  necessary  implication,  embrace  the  superintendence,  management,  or 
control  of  such  bridges,  after  constriwtwn  or  repair.  This  proposition 
gains  strength  when  applied  to  bridges  over  navigable  canals,  since 
article  second  of  section  nine  gives  the  administrator  of  commerce  "super- 
intendence of  all  matters  relating  to        *    •    *        *        canals,  etc." 

We  think  there  is  nothing  in  the  charter  in  conflict  with  this  ordin- 
ance, and,  therefore,  that  the  matter  is  within  the  control  and  disposal 
of  the  council. 

The  judgment  appealed  from  is  affirmed  with  costs. 


No.  6956. 
The  State  vs.  Washington  Tazwell  ft  al. 

Wlien  the  record  in  a  criminal  case  shows  that  the  ^rand  jury  came  into  court  and 
presented  an  indictment  In  due  form,  it  will  be  presumed,  in  the  absence  of 
specific  objection  and  af&rmatlve  proof  to  the  contrary,  that  the  grand  jury  was 
properly  organized. 

The  question  whether  a  person  tendered  as  a  member  of  a  petit  jury  sufficiently 
understands  the  English  lansuage  to  try  the  issues  of  a  criminal  case,  is  a  ques- 
tion of  fact  confided  exclusively  to  the  decision  of  the  lower  court. 

Being  under  the  charge  of  larceny  disqualifies  a  person  from  serving  as  a  petit 
juror. 

Because  a  confession  of  the  accused  to  a  prosecuting  witness  wna  made  in  response 
to  a  question  put  by  the  witness,  the  confession  is  not  thereby  rendered  invol- 
untary. 

Whore  the  indictment  charges  that  an  offense  was  committed  at  n  certain  hour  of  a 
certain  night,  it  is  sufficient  to  prove  that  it  was  committed  at  any  hour  during 
the  alleged  night. 

It  is  not  necessary,  in  order  to  convict  one  as  accessory  before  the  fact  to  the  crime 
of  burglary,  to  prove  that  the  instrument  he  furnished  his  confederate  to  commit 
the  offense  with  was  actually  used  by  the  latter. 

A  PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
ix  Ouachita.    Parsons,  J. 

H.  N.  Ogden,  Attorney  General,  for  the  Stat«. 

John  H,  Dinkgrave  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spenjeb,  J.  Washington  Tazwell  and  Wilson  Kealey,  as  principals, 
and  Zeke  Hall,  as  accessory  before  the  fact,  were  indicted  and  convicted 
of  thi  burglary  of  a  barn  with  intent  to  steal.  Errors  are  assigned 
upon  the  face  of  the  record,  and  a  number  of  bills  of  exception  were 
taken. 
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The  assignment  of  errors  is  to  the  effect  'that  the  record  does  not 
show  that  a  grand  jury  was  ever  empanelled  for  the  November  term, 
1877;  nor  that  the  person  signing  the  finding  on  the  Indictment  as  fore- 
man was  ever  selected  as  such,  or  had  authority  so  to  sign.  The  record 
does  show  that  on  the  thirtieth  November,  1877,  the  grand  jury  came 
into  court,  and,  all  being  present  and  answering  to  their  names,  pre- 
sented, through  their  foreman,  the  indictment  in  this  case;  which  indict- 
ment is  endorsed:  "  A  true  bill.  J.  S.  Murphy,  foreman  of  the  grand 
jury."  The  record  does  not  show  the  names  of  the  grand  jurors,  nor 
does  it  contain  the  entry  on  the  minutes  appointing  the  foreman;  but 
commences  with  the  "  opening  of  court "  on  the  day  the  indictment 
was  presented.  We  do  not  consider  it  sacramental  that  these  prelim- 
inary proceedings  for  the  organization  of  the  grand  jury  should  be 
copied  into  the  record.  It  is  enough  if  it  appears  that  the  grand  jury 
came  into  court  and  presented  an  indictment  in  due  form.  We  will, 
then,  in  the  absence  of  specific  objection  and  aflQrmative  proof  to  the 
contrary,  presume  that  it  was  properlj^  organized.  The  cases  cited  by 
defendants  have  reference  to  the  petit  jury  organized  to  try  the  case. 
That  jury  is  specially  organized  with  reference  to  the  particular  case  to 
be  tried,  and  it  might  well  be  that  its  organization,  etc.,  should  appear 
by  the  record,  but  the  same  reason  does  not  exist  as  to  the  grand  jury's 
organization. 

The  first  bill  of  exception  is  to  taking  the  case  up  out  of  its  order, 
and  in  violation  of  rule  third  of  the  court.    That  rule  was  as  follows: 

"There  will  be  two  calls  of  the  docket.  The  first  for  the  trial  of 
cases  by  consent,  and  for  fixing  causes  for  a  particular  day.  On  the 
second  call,  all  causes  are  set  for  trial  in  their  order  on  the  docket,  except 
preference  and  jury  cases,  and  such  causes  as  may  be  assigned  for  a 
particular  day,  and  each  case  when  reached  must  be  tried  or  otherwise 
disposed  of." 

This  case  was  a  "jury  case,"  and  by  the  very  terms  of  the  rule  not 
embraced  within  the  class  "set  for  trial  in  their  order  on  the  docket." 

The  second  bill  of  exceptions  is  taken  to  the  ruling  of  the  court  on 
certain  challenges  for  cause  by  tlie  State  of  certain  colored  jurors. 
*'  The  cause  was  that  they  did  not  sufficiently  understand  the  English 
language; "  they,  having  been  asked,  "  Do  you  know  what  a  verdict 
means?"  answered,  "No."  The  act  of  1877,  number  declares  the 
qualifications  of  jurors,  and  gives  the  judge,  properly,  much  discretion 
in  the  matter  of  its  organization,  and  we  would  be  loth  to  interfere  with 
it,  unless  it  was  manifestly  exercised  in  an  arbitrary  manner.  The  ques- 
tion whether  or  not  a  juror  sufficiently  understands  the  English  language 
is  one  of  fact  and  not  of  law.  We  see  no  reason  to  doubt  the  power  of 
the  Legislature  to  fix  the  qualifications  of  jurors  upon  the  basis  of 
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intelligence  or  education,  and  if  it  do  not  discriminate  on  account  of 
race  or  color,  etc.,  it  does  not  violate  the  Constitution  of  the  State  or  of 
the  United  States.  The  law  certainly  does  not  require  that  jurors  must 
be  scholars,  or  even  that  they  have  any  education;  but  it  does  require 
that  they  comprehend  ordinary  discourse  in  the  English  language,  and 
wisely  gives  the  judge  power  to  determine  this  important  fact,  and  wo 
have  no  authority  to  review  his  decision  thereon.  No  greater  farce 
could  be  enacted  than  to  try  a  man  for  his  life  or  liberty  by  a  jury  who 
did  not  understand  the  meaning  of  the  ordinary  words  of  our  language. 
The  judge  had  the  jurors  before  him,  and  had  better  opportunity  of 
knowing  this  matter  than  we  have,  and  even  if  we  had  the  power  to 
review  we  have  no  reason  to  believe  that  he  abused  the  discretion  the 
law  vested  in  him. 

Another  juror  was  set  aside  because  he  was  under  a  charge  of  lar- 
ceny. A  bill  of  exceptions  was  reserved,  but  we  presume  is  abandoned, 
as  it  is  not  urged.    At  all  events,  the  exception  was  not  well  taken. 

The  next  bill  is  taken  to  the  courts  allowing  the  party  whose  barn 
had  been  entered  to  state  that "  he  had  lost  corn  prior  to  the  date 
alleged  in  the  indictment."  It  does  not  appear  that  the  witness  in  any 
way  connected  or  attempted  to  connect  the  accused  with  these  previous 
takings.  We  do  not  see,  therefore,  that  this  statement  was  open  to  the 
objection  that  it  was  proving  another  and  different  offense  from  that 
charged.  The  next  bill  is  to  the  same  party  being  allowed,  on  re-direct 
examination  by  the  State,  to  testify  to  a  voluntary  confession  by  one  of 
the  accused.  The  bill  recites  that  it  was  objected  to,  first,  because  no 
question  touching  said  declaration  had  been  asked  on  the  direct  or 
cross-examination;  and,  second,  because  the  declaration  did  not  appear 
to  have  been  voluntary,  since  it  was  made  in  response  to  witness's  ques- 
tion whether  "  he  (the  accused)  did  hot  want  to  tell  all  he  knew  about 
stealing  his  (witness's)  corn  ?  "  We  can  see  nothing  in  this  question 
calculated  to  render  the  declaration  involuntary.  As  to  the  first  objec- 
tion the  court  says  in  its  addenda  to  the  bill  that  the  objection  made  was 
"  as  to  the  voluntary  character  of  the  statement."  Of  course,  we  can 
only  know  the  facts  from  the  statements  and  certificate  of  the  judge  in 
the  bill,  and  can  not  take  the  statements  of  counsel,  except  so  far  as 
they  are  agreed  to  by  the  judge. 

The  next  bill  of  exceptions  is  taken  to  the  refusal  of  the  judge  to 
charge,  first,  **  That  as  the  time  at  which  this  offense  is  said^to  have 
occurred  is  stated  by  dates  (hours,  days,  months,  and  year),  no  evidence 
of  a  piior  offense  should  be  noticed  by  the  jury." 

i  Second.  "  That  if  there  be  no  evidence  to  show  that  an  instrument 
furnished  by  one  accused  as  accessory  before  the  fact  was  used  for  the 
purpose  for  which  it  was  made,  but  another  and  different  one  is  used  to 
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commit  the  offense,  that  it  has  not  been  sufficiently  proved  to  justify  a 
verdict  of  guilty  as  accessory  before  the  fact.  That  the  instrument 
said  in  the  indictment  to  have  been  furnished  for  the  purpose  of  com- 
mitting an  offense  must  be  proved  to  have  been  used  for  that  purpose." 

We  think  the  court  properly  refused  to  give  the  first  charge,  for  the 
reason  that  it  was  calculated  to  mislead  the  jury  into  the  belief  that  the 
State  must  prove  the  very  hour  of  the  night  charged  in  the  indictment. 
Thus,  under  that  charge,  if  the  evidence  had  shown  the  offense  to  have 
been  committed  at  eight  o'clock  p.  m.,  instead  of  between  "nine  p.  m. 
and  five  a.  m."  of  the  next  day,  as  charged,  it  would  have  led  the  jury 
to  believe  it  their 'duty  to  acquit.  It  was  certainly  sulBcient  to  have 
proved  the  commission  of  the  offense  at  any  time  during  the  night  laid 
in  the  indictment,  and  such  proof  would  not  have  been  "  of  a  prior 
offense,"  within  legal  intendment. 

The  second  charge  requested  is  manifestly  wrong.  It  would  be 
strange,  indeed,  if  one  who  had  so  far  counseled,  aided,  and  abetted  a 
buj^lary  as  to  provide  and  furnish  implements  to  effect  it,  could  escape 
because  when  the  burglar  reached  the  place  of  his  crime  he  found  more 
convenient  tools,  and  did  not  actually  use  those  furnished  him  for  the 
purpose  by  his  confederate. 

We  see  no  error  in  the  judgment  and  sentence,  and  they  are 
affirmed. 


No.  6871. 
Succession  of  Frances  Parke  Butler. 

Testaments  made  in  other  States  can  not  be  carried  into  effect  on  property  in  this 

State,  until  reKistered  in  the  court  within  whose  jurisdiction  the  property  is 

situated,  and  their  execution  ordered  by  the  judge. 
A  foreiern  will,  when  duly  authenticated,  and  admitted  to  probate  at  the  testator's 

domicil,  is  entitled  to  be  admitted  to  registry  and  execution  in  this  State. 
The  executor  of  a  foreign  will  is  not  permitted  to  exercise  his  office  in  Louisiana 

by  virtue  of  his  foreign  appointment,  but  must  first  obtain  the  authority  of  the 

court  here. 

A  PPEAL  from  the  Parish  Court  of  Iberville  parish.     Crowell,  J. 

Favrot  &  Matthews  for  Elliott  Henderson,  appellant. 

George  Wallea  for  administrator  and  appellee. 

Barroiv  '3t  Pope  for  inter venors  and  appellees,  . 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Mrs.  Butler  died  in  July  1875  in  Mississippi,  where 
she  was  then,  and  for  some  time  before  had  been,  domiciled.  Her  olo- 
graphic testament  was  duly  probated  in  March  ensuing,  by  and  before 
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the  proper  court,  upon  the  petition  of  Charles  M.  Conrad,  the  executor 
named  therein,  who  however  declined  to  qualify.  At  his  request  Elliott 
Henderson,  a  resident  of  Mississippi,  applied  for  and  obtained  letters  of 
administration  cum  testamento  annexo  from  vhe  local  Chancery  court, 
and  qualified  by  giving  the  prescribed  bond,  and  taking  the  official 
oath. 

In  July  1876,  the  suit  now  before  us  was  commenced  by  an  applica- 
tion of  E.  G.  W.  Butler,  the  surviving  husband  of  the  deceased,  and  A. 
H.  Gay,  to  the  parish  court  of  Iberville,  praying  that  the  latter  be 
appointed  administrator  of  Mrs.  Butler's  succession.  He  is  not  an  heir, 
and  his  application  is  not  made  as  an  alleged  creditor.  The  motive  of 
the  husband  in  the  selection  would  appear  to  be  personal  confidence. 
Legal  notice  of  the  application  was  given,  and  after  expiration  of  the 
time  for  delay,  no  opposition  having  been  made,  Mr.  Gay  was  appointed 
administrator  and  qualified,  September  4, 1876.  No  mention  is  made  in 
these  proceedings  thus  far  of  the  will  of  the  deceased. 

In  April  1877,  Elliott  Henderson  presented  his  petition  to  the  Court 
of  Iberville,  setting  forth  that  Mrs.  Butler  had  left  a  will,  which  had 
been  duly  probated  before  the  court  of  her  last  domicll,  and  of  which 
he  was  the  duly  appointed  and  qualified  administrator  with  the  will 
annexed.  In  the  stead  of  the  executor  named  In  the  will — that  the 
deceased  owned  property  In  Iberville  parish  which  must  be  adminis- 
tered, and  that  Gay  had  been  appointed  administrator  of  her  succession 
without  any  knowledge  being  imparted  to  the  Court  of  the  existence  of 
a  will — ^and  praying  that  this  appointment  be  annulled  and  revoked,  and 
that  he  (Henderson)  be  appointed  dative  testamentary  executor  of  the 
will,  a  copy  of  which,  with  all  the  proceedings  of  the  Chancery  court 
probating  the  same,  was  filed  In  the  Iberville  court. 

Gay  answered,  that  the  will  had  not  been  probated,  nor  its  execution 
ordered  by  any  court  of  this  State,  and  that  It  had  no  legal  existence — 
that  It  was  void  for  ambiguity  and  for  provisions  reprobated  by  law — 
and  If  not  void,  that  he  was  the  proper  person  to  execute  it. 

Lawrence  L.  Butler,  a  son  of  the  deceased.  Intervened  and  attacked 
the  will  as  absolutely  null. 

Henderson  then  presented  his  petition  in  form  to  the  Court  praying 
the  registry  of  the  will,  and  an  order  for  Its  due  execution,  which  was 
made. 

Finally,  In  August  1877,  the  husband  of  the  deceased  intervened, 
and  prayed  his  appointment  as  dative  testamentary  executor,  In  the 
event  that  Gay's  appointment  as  administrator  should  be  set  aside. 

The  trial  was  had  on  these  pleadings,  and  resulted  In  the  following 
judgment; 

It  is  ordered  by  the  Court  that  the  will  of  Frances  Parke  Lewis  be 
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probated  and  recorded,  and  that  the  intervention  of  the  forced  heirs  and 
Col.  E.  G.  W.  Butler  be  allowed,  and  that  the  administratorship  of  said 
succession  be  decided  on  the  petitions  of  claimants  before  the  Probate 
Court,  and  he  who  is  most  entitled  by  law  shall  receive  the  said  admin- 
istratorship, and  that  said  administrator  so  recognized  shall  settle  the 
said  succession  in  accordance  with  the  laws  of  the  State  of  Louisiana. 

The  counsel  of  Gay  and  the  Butlers,  defendant  and  interveners, 
insist  that  no  appeal  lies  from  this  judgment,  because  it  decides  nothing 
except  that  no  notice  of  Henderson's  application  had  been  given,  and 
they  move  its  dismissal.  We  see  nothing  in  the  record,  and  there  is 
certainlj'  nothing  in  the  judgment,  from  which  it  may  be  inferred  that 
want  of  notice  was  the  point  decided.  On  the  other  hand,  the  counsel 
of  Henderson,  the  plaintiff,  construe  the  judgment  as  annullirg  the  will 
for  the  causes  set  forth  in  the  interventions,  and  deferring  the  adjudica- 
tion of  the  conflicting  claims  for  the  administration  to  an  indefinite  and 
future  time. 

It  is  not  possible  that  this  can  be  a  correct  interpretation  of  the 
judgment,  since  the  will  is  ordered  to  be  probated  and  recorded  in 
express  terms.  The  expression,  that  the  interventions  be  'allowed,'  can 
not  mean  any  thing  more  than  that  they  are  permitted  to  be  filed,  or 
their,  previous  filing  is  approved,  and  the  interveners  are  *  allowed '  to 
litigate  in  that  form  of  pleading. 

If  this  be  a  correct  construction  of  the  language  of  the  judgment, 
the  plaintiff  has  appealed  from  a  decree  in  his  favor,  and  the  defendant 
and  interveners  have  moved  the  dismissal  of  the  appeal,  which  if 
granted,  would  lone  them  their  case.  And  yet  the  judgment,  to  our 
apprehension,  can  mean  nothing  else,  if  it  be  conceded  that  it  means 
any  thing. 

We  are  not  disposed  to  conclude  the  rights  of  parties  in  so  grave, 
and  to  them  interesting,  a  contestation  because  of  a  mistaken  construc- 
tion of  the  phraseology  of  a  judgment,  which  is  so  vague  and  ambigu- 
ous as  to  admit  a  double  doubt; — first,  the  customary  and  natural  doubt 
of  the  defeated  party  whether  the  judgment  is  right;  and  second,  the 
unusual  and  unnatural  doubt  of  the  successful  party  of  the  soundness 
of  the  judgment,  ripening  into  such  disbelief  as  to  prompt  an  appeal  for 
its  reversal. 

We  shall  therefore  remand  the  case,  and  in  doing  so,  it  will  be  use- 
ful to  all  the  parties  to  recall  to  their  recollection  certain  established 
legal  principles  which  ai'e  preliminarily  connected  with  the  main  ques- 
tions the  lower  court  will  have  to  solve. 

Testaments  made  in  other  States,  as  this  was,  can  not  be  carried 
into  effect  on  property  in  this  State,  without  being  registered  in  the 
Court  within  the  jurisdiction  of  which  the  property  is  situated,  and  the 
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execution  thereof  ordered  by  the  judge.  When  the  form  has  beea 
observed  of  registering  the  testament,  the  fact  of  its  having  been  duly 
probated  at  the  domicil  of  the  decedent  being  first  established,  as  was 
done  in  this  case,  the  order  for  its  execution  is  granted  as  a  matter  of 
course.  Civil  Code,  arts.  1681—2,  new  nos.  1688—9.  The  foreign  will, 
when  duly  authenticated  and  admitted  to  probate  at  the  testator's  dom- 
icil, is  entitled  to  be  admitted  to  registry  and  execution  here,  even  if  the 
appointment  of  a  dative  testamentary  executor  is  not  asked.  Bermu- 
dez'  case,  13  La.  221.  The  object  of  the  law  is  to  give  to  foreign  wills 
the  same  effect  in  this  State,  which  they  would  have  in  the  country  in 
which  they  are  executed,  so  far  as  concerns  the  form  and  effect  of  the 
probate.  A  court  of  probate  can  not  therefore  refuse  to  order  the  exe- 
cution of  a  "vill  made  out  of  this  State,  if  it  be  shewn  to  have  been  duly 
proved  before  the  proper  court  having  jurisdiction  of  that  matter  at 
the  foreign  domicil.    Robert's  Sue.  2  Rob.  427. 

But  the  order  of  the  Court  for  the  registering  of  the  will,  and  even 
for  its  execution,  does  not  preclude  interested  parties  from  attacking  its 
validity  either  in  whole  or  in  part.  The  interveners  can  as  well  claim  its 
nullity  for  the  vices  alleged  by  them,  as  for  instance  because  it  is  said  to 
contain  a  prohibited  substitution,  after  the  order  for  its  registry  and 
execution  has  been  made,  as  before. 

What  person  is  entitled  to  appointment  to  execute  the  will  is  left  an 
open  question  by  the  lower  court,  and  as  we  have  no  authority  or  power 
in  the  premises,  except  to  say  whether  he  has  conferred  it  upon  the 
party  legally  entitled  to  it,  after  his  appointment  is  made,  it  is  only 
necessary  to  note  here  that  the  executor  of  a  foreign  will  is  not  excluded 
from  the  appointment  because  of  non-residence,  neither  is  he  entitled  or 
permitted  to  exercise  his  office  here  by  virtue  of  his  foreign  appoint- 
ment, but  must  first  obtain  the  authority  of  the  court  here.  Chiapella 
V.  Couprey,  8  La.  84.  Henderson  v.  Rost,  15  Annual,  405.  And  if 
appointed,  he  must  give  security  like  an  administrator,  but  whether  an 
administrator  with  the  will  annexed,  under  appointment  of  a  common 
law  court,  is  entitled  to  the  same  privilege  as  a  testamentary  executor, 
may  well  be  doubted. 

The  terminology  in  use  at  the  common  law,  and  here,  must  not 
induce  the  impression  of  a  distinction  between  offices  that  does  not 
exist  There  is  no  such  thing  at  common  law  as  a  court  appointing  an 
executor  of  a  will.  That  office  can  only  be  conferred  by  a  testator. 
If  the  executor  named  in  the  will  dies,  or  will  not  act,  the  Court  appoints 
an  administrator  as  it  does  in  cases  of  intestacy,  only  in  the  former,  he 
is  administrator  with  the  will  annexed.  With  us,  he  who  is  appointed  to 
execute  a  will,  whether  by  the  testator  or  by  the  court,  retains  the  same 
name  in  either  case. 
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It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
set  aside,  and  the  cause  is  remanded  to  try  and  determine  two  issues; 

1.  the  validity  or  invalidity  of  the  will,  whether  in  whole  or  in  part. 

2.  What  person  is  entitled  to  the  appointment  as  dative  executor 
thereof. 

And  it  is  further  ordered  that  the  appellees  pay  the  costs  of  appeaL 


No.  6053. 


so    891 
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James  Sharkey,  Tutor,  vs.  Leslie  Bankston,  ^  ^^\ 

106  assi 

A  suit  instituted  in  one  parish  before  a  certain  district  judge,  may,  by  couaont  of  rrj 

all  the  parties,  be  legally  tried,  and  decided  by  the  same  judge  while  holding  ng     ^g 
court  in  another  parish  of  the  district.  — ■ 

A  judgment  against  a  party  in  a  suit  brought  by  her,  as  owner,  for  the  recovery  of     ^|J   ^ 

certain  land,  may  be  pleaded  as  res  adjiidicata  in  a  subsequent  petitory  action     

for  the  same  land,  brought  by  her  heirs. 

So  long  as  a  government  exercises  sway  over  a  territory,  and  hns  the  physical  power 
and  means  to  enforce  obedience,  the  civil  acts  of  its  officers  are  valid  and  legally 
binding. 

When  a  testamentary  executrix  has  been  destituted  of  her  office,  a  dative  testamen- 
tary executor  may  be  legally  appointed  to  administer  the  succession. 

The  contents  of  a  judgment  may  be  proved  by  parol,  when  the  loss  of  the  court 
records  containing  the  judgment  has  been  accounted  for. 

When  the  money  paid  for  the  property  of  a  decedent  sold  by  an  order  of  court,  has 
been  used  to  pay  his  debts,  his  heir  can  not  reclaim  the  property  without  first 
paying  back,  or  tendering  the  sum  thus  used. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa. 
Kemp,  J.    Trial  by  jury. 

H.  H.  Bryan,  Jr,,  C.  Iveson  Bradley ^  and  J,  M,  Wright  for  plaintiff 
and  appellees. 

Jas,  H,  Muse  and  E.  F.  Russell  for  warrantor  and  appellants. 

McEnery,  Ellis  <jt  Ellis  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiffs  seek  in  this  petitory  action  to  recover 
certain  lands,  as  heirs  of  their  father  and  mother.  The  defendant 
pleads  res  adjiidicata,  basing  the  plea  upon  a  judgment  rendered  in  a 
suit,  wherein  the  mother  was  plaintiff,  in  the  several  capacities  of  execu- 
trix of  her  husband,  of  widow  in  community,  and  of  legatee  of  her  hus- 
band of  the  same  land,  and  the  defendant  in  that  suit  being  the  defend- 
ant in  this,  other  defences  are  made,  and  among  them  is  prescription. 

John  Sharkey,  the  father  of  the  plaintiffs,  died  the  owner  of  the- 
land,  which  was  sold  under  order  of  the  court  of  proper  jurisdiction  to 
pay  his  and  his  succession's  debts,  and  was  then  bought  by  the  defend- 
ant at  its  appraised  value.     The  price  was  paid  cash,  and  was  appropri- 
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ated  to  the  payment  of  the  debts  as  directed  in  the  mortuary  proceed- 
ings. The  process  of  monition  was  afterwards  obtained  by  the  defend- 
ant, and  the  sale  was  approved  and  confirmed.  He  then  expended  a 
large  sum,  312,000,  in  improvements  upon  the  land,  the  purchase  price 
of  which  was  only  32,500,  and  in  this  suit  called  Bach,  who  was  the  exe- 
<jutor  of  Sharkey,  in  warranty.  The  alleged  warrantor  pleaded  the  sale 
under  order  of  the  court,  the  disbursement  of  the  price  among  Shar- 
key's creditors,  and  his  discharge  by  the  court  upon  an  account  duly  ren- 
dered of  his  gestion  as  executor. 

The  jury  found  for  the  plaintiffs  against  the  defendant,  awarding 
the  land  and  improvements  to  them,  and  for  the  defendant  against  the 
warrantor  for  32,500.  From  a  judgment  in  accordance  with  this  verdict, 
the  defendant  and  the  warrantor  appeal. 

The  judgment  pleaded  as  I'es  adjudicatawaa  rendered  in  a  suit  insti- 
tuted in  the  district  court  of  Washington  parish.  At  the  December 
term  1868  of  that  Court,  being  unable  to  try  the  cause  for  want  of  time, 
all  the  parties  agreed  to  take  it  over  to  St.  Helena  parish,  where  the  dis- 
trict judge  had  to  go  to  hold  his  court  for  that  parish,  and  there  try  it. 
This  was  done.  The  cause  was  not  transferred.  It  was  heard  as  agreed 
on,  and  the  judgment  was  sent,  with  the  record,  back  to  Washington 
parish,  and  at  a  subsequent  term  of  that  court,  the  judgment  was 
signed  in  open  court  and  was  entered  on  the  minutes  of  that  court  We 
discover  neither  irregularity,  nor  other  objection  to  this  proceeding, 
which  was  mutually  agreed  to  and  desired  by  all  the  parties.  Rust  v. 
Faust,  15  Annual,  477. 

Mrs.  Sharkey  was  plaintiff  in  that  suit  as  widow  in  community,  and 
the  judgment  rendered  therein  concluded  her  rights  to  her  moiety  of 
the  land,  and  as  to  tnat  moiety,  the  plaintiflla,  who  derive  title  from  her, 
are  also  concluded.  Her  additional  capacity  of  legatee  of  the  land 
under  the  husband's  will,  in  which  she  also  sued,  would  seem  to  have 
the  same  effect  as  to  the  other  half,  in  the  absence  of  any  suit  or  allega- 
tion by  his  heirs  that  the  property  thus  bequeathed  exceeded  the  dis- 
posable portion,  and  in  the  absence  of  any  proof  that  the  will  had  ever 
been  attacked,  or  annulled,  quoad  that  bequest. 

But  the  sale  provoked  by  Bach,  executor,  is  attacked  as  null  for 
want  of  representative  character  in  him.  He  was  not  dative  executor  of 
Sharkey's  will,  it  is  said,  because  Mrs.  Sharkey,  the  testamentary  execu- 
trix, was  the  proper  and  legal  representative  of  the  succession. 

Sharkey  died  in  March  1862,  or  his  will  was  then  probated;  and  bis 
widow  qualified  under  it  as  executrix.  A  few  weeks  thereafter,  the  city 
of  New  Orleans  was  captured  by  the  naval  forces  of  the  United  States, 
.and  the  circumjacent  territory  fell  under  the  military  domination  of  that 
Government.    The  parish  of  Washington  remained  under  the  control  of 
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the  Confederate  States.  Its  courts,  officers,  etc.  continued  to  perform 
their  functions  as  before.  That  the  official  acts  of  civil  officers,  per- 
formed within  and,  upon  a  territorial  area,  possessed,  held,  and  controlled 
by  a  government,  as  this  was  by  the  Confederate  States,  are  valid  and 
legally  binding,  is  an  unquestioned  principle  in  the  law-  of  nations,  and 
has  never  been  denied  by  publicists.  So  long  as  a  government  exercises 
sway  over  a  territory,  and  has  the  physical  power  and  means  to  enforce 
obedience,  the  civil  acts  of  its  officers  are  validated  from  considerations 
of  public  policy  and  international  interest,  and  the  highest  court  of  the 
United  States  has  enforced  this  rule  against  itself.  U.  S.  v.  Rice,  4 
Wheat  246.    Lay  v.  O'Neil,  29  Annual,  722. 

Mrs.  Sharkey  abandoned  her  home  in  Washington  parish,  and  went 
to  New  Orleans,  and  there  remained,  and  became  subject  to  the  laws, 
and  to  the  military  control,  of  the  Power  then  supreme  there.  Her  oath 
of  allegiance  to  that  Power  was  taken.  In  June  1863  an  act  was  passed 
by  the  legislature  declaring  all  offices  vacant,  whose  incumbents  had 
taken  that  oath  after  January  1861.  Acts  1863»  p.  11.  Mrs.  Sharkey's 
office  of  executrix  was  alleged  thus  to  be  vacated,  but  was  not  filled  until 
18G6»  when  Bach  was  appointed  dative  executor  of  the  will  of  her  hus- 
band. Manifestly,  she  could  not  then  longer  perform  its  functions. 
Legally  she  was  an  enemy  to  the  government  that  alone  discharged  the 
duties  of  a  government  at  and  over  the  place  where  the  succession  was 
administered.    Vattel,  399.    Woolsey,  Intern.  Law,  J  117. 

It  is  said  however  that  her  office  was  never  judicially  declared 
vacant,  and  if  it  were,  there  is  no  proper  proof  of  it.  The  plaintiff  him- 
self, moved  by  what  he  then  deemed  a  patriotic  zeal,  actually  instituted 
suit  to  destitute  Mrs.  Sharkey  of  her  office  in  October  1864,  on  the 
grounds  that  her  sworn  allegiance  to  another  and  a  hostile  government 
prevented  her  from  performing  any  legal  functions,  and  Mrs.  Sharkey 
was  present  there  during  that  proceeding,  and  knew  of  its  pendency. 
A  judgment  was  entered  as  the  plaintiff  prayed — he  who  was  plaintiff 
then  being  plaintiff  now.  In  May  1866,  Mrs.  Sharkey,  by  petition  to  the 
circuit  court  of  the  United  States  in  New  Orleans,  alleged  that  on  Oct. 
24, 1864  James  Sharkey  obtained  a  judgment  against  her,  removing  her 
as  testamentary  executrix,  and  that  latterly  Bach  had  been  appointed, 
and  praying  to  be  reinstated.  She  did  not  obtain  the  desired  judgment, 
and  never  afterwarvis  attacked  Bach's  title. 

The  defendant  could  not  produce  the  copy  of  the  original  judgment 
of  destitution,  because  it  could  not  be  found,  but  he  proved  that  in 
December  1864,  a  body  of  cavalry  made  a  raid  in  that  locality,  and 
destroyed  or  mutilated  the  records  of  the  courts,  and  tore  and  scattered 
the  papers  taken  out  of  the  different  offices  for  miles  on  their  retreat. 
The  loss  or  absence  of  the  paper  was  thus  accounted  for. 
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If  all  other  defences  fail,  the  defendant  holds  the  impregnable  posi- 
tion which  our  law,  and  the  general  principles  of  equity,  alike  sustain, 
viz  that  where  money  paid  for  the  property  of  a  decedent  has  been  used 
to  pay  his  debts,  his  heir  can  not  reclaim  the  property  without  first  pay- 
ing back,  or  tendering,  the  sum  thus  beneficially  used  to  extinguish  the 
ancestor's  obligation.  This  principle  is  not  new  to  our  jurisprudence. 
Our  earliest  sages  consecrated  it,  and  we  have  already  availed  ourselves 
of  a  fitting  opportunity  to  re-afl9nn  and  proclaim  it  anew.  Daquin  v. 
Coiron,  6  New  Series,  675.  Andrews  v.  Ackerson,  8  New  Series,  205. 
Elliott  v.  Labarre.  3  La.  541.  Foutelet  v.  Murrell,  9  La.  299.  Brown  v. 
Buony,  ante,  175.    Beauregard  v.  Leveau,  ante,  302. 

The  verdict  of  the  jury  ignored  this  sound  principle  of  ethics  and  of 
law,  and  the  judgment  upon  that  verdict  is  erroneous.    Therefore 

It  is  ordered,  and  decreed  that  the  verdict  of  the  jury  is  set  aside, 
the  judgment  of  the  lower  court  is  avoided  and  reversed,  and  that  the 
appellants  do  now  have  judgment  against  the  plaintiffs  upon  their 
demand,  and  for  the  costs  of  the  lower  court  and  of  appeal. 

Mr.  Justice  Marr  took  no  part  in  the  decision  of  this  cause. 


£S  No.  5502. 

William  S.  Peterkin  vs.  George  Martin. 

Except  in  a  case  when  there  is  an  express  acrreement  in  dero^ration  of  the  general 
rule,  the  §ale  of  goods,  produce,  or  merchandise  by  weight,  tale,  or  measure,  is 
not  perfect,  and  the  goods  at  the  risk  of  the  buyer,  until  they  have  been  weighed, 
counted,  or  measured. 

The  purchaser  of  goods  who  has  paid  their  price  knowing  them  to  be  damaged 
when  ho  paid  for  thorn,  is  not  thereby  estopped  from  suing  for  a  diminution  of 
price,  and  damages,  when  it  appears  that  there  was  an  understanding  between 
him  and  the  seller,  at  the  moment  of  payment,  that  his  rights  of  reclamatioa 
were  reserved. 

A  vendor  who  is  ignorant  of  the  vices  of  the  things  sold,  is  liable  only  for  the  differ- 
once,  at  the  time  and  place  of  sale,  between  the  actual  value  of  the  thing  sold, 
and  what  it  would  have  been  worth  if  sound ;  and  the  expenses  connected  with 
the  sale. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 

Thomas  J.  Semmes  and  Eobert  Mott  for  plaintiff  and  appellee. 
J".  Ad,  Bozier  for  defendant  and  appellant 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    This  case  has  been  argued  before  us  concurrently  with 
that  of  "  Peterkin  vs.  Oglesby  &  Co.,  and  Higby,"  just  decided,  upon  the 
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suggestion  that  they  involved  substantially  the  same  questions.  But, 
as  will  be  seen  in  the  opinion  in  that  case,  we  held  that  the  plaintiff  had 
failed  to  prove  satisfactorily  that  the  corn  bought  of  Oglesby  was,  in 
fact,  at  the  time  of  its  weighing  and  delivery  unsound. 

In  the  present  case,  however,  it  is  shown  that,  at  least,  that  part  of 
the  Martin  com  which  constituted  the  last  put  aboard  the  vessel  was, 
at  its  delivery  on  the  fourth  and  fifth  May,  in  a  damaged  and  heated 
condition.  This  lot  so  last  put  on  board  consisted  of  about  2084  bush- 
els of  yellow,  and  892  bushels  of  mixed  corn,  all  belonging  to  Martin; 
and  this  mixed  com  was  evidently  of  the  same  lot  of  mixed  com  that 
Martin  bad  sold  to  Peterkin,  and  of  which  5764  bushels  had  been  run 
aboard  with  the  Oglesby  corn,  since  it  is  shown  that  all  of  Martin's 
mixed  com  was  kept  together  in  the  bins  of  the  elevator.  We  think  the 
evidence  justifies  us  in  concluding  that  the  Martin  com  was  not,  at  the« 
date  of  its  weighing  and  being  put  aboard,  in  good,  sound,  merchant- 
able condition. 

The  e\idence  shows  that  the  plaintiff  at  time  of  contract  agreed  to 
pay  the  market  price  of  good,  sound  corn,  and  he  was  entitled  to  such 
an  article,  unless  there  are  circumstances  in  this  case  which  vary  the 
rule  that  a  sound  price  entitles  the  purchaser  to  a  sound  article. 

This  the.  defendant  contends  is  the  case.  He  says  that  on  the  tenth 
April  he  sold  the  plaintiff  all  the  mixed  corn  he  had  in  the  elevator, 
being  six,  seven,  or  eight  thousand  bushels,  at  sixty-five  cents  per 
bushel,  to  be  taken  away  in  a  few  days,  and  he  contends  that  at  that 
date  it  is  not  shown  that  the  com  was  unsound.  That  it  was  a  sale  of  a 
determined  lot,  and  that  it  put  the  thing  at  the  risk  of  the  purchaser 
from  that  date;  that  the  sale  was  complete  and  perfect,  therefore,  on 
the  tenth  April.  We  do  not  think  so.  Article  2458,  Civil  Code,  provides: 
"When  goods,  produce,  or  other  objects,  are  not  sold  in  a  lump,  but  by 
weight,  by  tale,  or  by  measure,  the  sale  is  not  perfect,  inasmuch  as  the 
things  sold  are  at  the  risk  of  the  seller  until  they  be  weighed,  counted, 
or  measured,  etc."  Article  2456,  C.  C,  declares  the  sale  "  to  be  perfect 
between  the  parties,  and  the  property  of  right  acquired  to  the  pur- 
chaser with  regard  to  the  seller,  as  soon  as  there  exists  an  agreement 
for  the  object  and  for  the  price  thereof,  although  the  object  has  not  yet 
been  delivered,  or  the  price  paid."  We  apprehend  that  in  a  case  like 
this  (admitting,  for  the  sake  of  the  argument,  it  was  a  purchase  of  all 
the  mixed  com  of  Martin  in  the  elevator,  though  Peterkin  seems  to 
deny  this),  where  the  quantity  was  stated  to  be  between  six  and  eight 
thousand  bushels,  at  sixty-five  cents  per  bushel,  the  price  was  not 
agreed  upon  and  ascertained  in  the  sense  of  article  2456.  Had  the 
elevator  taken  fire,  and  the  com  been  consumed  before  it  was  weighed, 
defendant  could  not  have  sued  for  any  specific  sum  as  the  ascertained 
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price  of  the  com.  We  think  the  rule  of  article  2458  governs  this  case. 
That  by  the  very  terms  of  that  article  a  sale  "  by  weight,  tale,  or  meas- 
ure," is  not  a  sale  "  in  lump."  We  agree  with  plaintiffs  counsel  that 
there  can  be  no  sale  in  lump,  except  for  a  lumping  price.  These  views 
are,  we  think,  in  harmony  with  the  jurisprudence  of  this  State.  See 
Goodwyn  vs.  Pritchard,  10  A.  250,  where  the  precise  point  is  decided. 
Also,  Larue  vs.  Blair,  10  A.  242  ;  21  A.  235  and  414.  Nothing  short  of 
an  express  agreement,  in  a  case  like  this,  will  put  the  thing  before  it  is 
weighed  at  the  risk  of  the  buyer.  The  argument  of  defendant's  coun- 
sel as  to  the  inexpediency  or  improbability  of  selling  such  articles  as 
corn,  eggs,  butter,  etc.,  subject  to  the  call  of  the  purchaser,  can  not  vary 
a  rule  of  law,  or  supply  the  place  of  proof  that  there  was  an  agreement 
to  vary  it.  It  may  be  that  a  seller  would  do  a  very  foolish  thing  in  so 
doing,  but  if  he  does  do  it,  he  has  no  one  to  blame  but  himself. 
^  We  hold,  therefore,  that  the  sale  was  not  perfect  until  the  weighing^ 
and  delivery  (which  are  contemporary  acts  at  the  elevator)  on  the  third 
and  fourth  of  May. 
^  As  we  have  stated,  the  evidence  satisfies  us  that  the  Martin  corn 
was  not  in  good  merchantable  condition  at  that  time,  and  was  not  such 
an  article  as  the  defendant  should  have  delivered.  But  it  was  loaded 
I  on  a  vessel  which  the  plaintiff  had  chartered  at  heavy  cost,  and  was 
mixed  with  other  corn  before  plaintiff  dLscovered  its  condition.  It  was 
-^  impracticable  to  cancel  the  sale  under  these  circumstances;  and  the  pur- 
chaser had  the  right  to  keep  the  thing,  and  "  content  himself  with 
resorting  to "  an  action  for  diminution  of  the  price.  C.  C.  2541,  2542. 
These  were  the  rights  of  the  plaintiff  on  the  fifth  of  May. 

On  the  eighth  of  May,  after  some  ineffectual  efforts  at  adjustment, 
Martin  brought  suit  and  sequestered  the  corn  on  board  ship.  On  the 
ninth  May  Peterkin  paid  him  the  full  amount  demanded,  and  thereby 
release  i  the  corn  from  seizure.  On  the  one  hand  it  is  contended  by 
Martin  that  this  payment  after  suit,  with  full  knowledge  of  the  defects 
of  the  thing,  estops  plaintiff  from  bringing  this  suit  now  before  us — 
which  was  only  filed  June  5,  nearly  a  month  after  the  payment.  On  the 
other  hand  Peterkin  contends  that  said  payment  was  made  under  duress 
and  circumstances  which  deprive  it  of  the  character  of  a  voluntary  pay- 
ment. That  he  had  chartered  the  ship  Caspari,  at  heavy  cost ;  that  she 
was  loaded  with  23,000  bushels  of  corn ;  that  he  had  borrowed  money 
in  bank  to  make  payments  on  her  cargo,  and  given  bills  on  London, 
with  the  promise  to  procure  and  annex  the  bills  of  lading ;  that  the  ship 
was  on  demurrage  at  a  cost  of  eight  pounds  sterling  per  day;  that  this 
seizure  prevented  her  sailing,  and  prevented  his  getting  the  bills  of 
lading,  and  that  it  would  have  been  ruinous  to  have  awaited  the  results 
of  a  lawsuit    Under  these  circumstances,  he  paid  the  price. 
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Even  if  it  be  true,  as  contended  by  defendant's  counsel,  that  a  pay- 
ment after  suit,  and  in  consequence  of  suit,  can  under  no  circumstances 
be  held  to  have  been  made  under  duress  (a  proposition  we  are  not  pre- 
pared to  unqualifiedly  assent  to),  we  think,  under  the  facts  of  this  case, 
the  payment  was  made  with  the  understanding  and  agreement  that 
plaintiffs  rights  of  reclamation  were  reserved. 

The  defendant  himself  in  his  testimony  says  that  after  his  seizure  of 
the  com  Mr.  Chism  came  to  him  on  behalf  of  Mr.  Peterkin,  and  pro- 
posed to  leave  the  matter. to  arbitration;  and  that  if  he  consented, 
Peterkin  would  at  once  pay  the  money,  which  defendant  assented  to. 
He  says  in  another  place  that  the  proposition  he  accepted  was  "  that 
the  bill  should  be  paid,  and  the  matter  left  to  arbitration."  Chism  sub- 
stantially confirms  these  statements  of  Martin.  Peterkin  paid  the 
amount  of  the  defendant's  bill  on  the  ninth  May.  Under  these  circum-  . 
stances,  and  in  view  of  the  strong  equities  of  the  plaintiffs  claims,  we 
are  not  disposed  to  enforce  a  doubtful  and  harsh  rule  which  would  cut 
off  all  right  of  reclamation. 

The  plaintiff's  right  of  reclamation  being  determined,  the  next 
question  is  the  extent  of  defendant's  liability.  Is  he  liable  only  for  the 
difference  between  the  value  of  the  coffi  delivered  and  that  of  a  sound 
article,  at  the  time  and  place  of  sale  ?  Or,  also,  for  the  damages  suf- 
fered by  plaintiff  by  delay  and  expenses  of  unloading  the  ship  and  pass- 
ing the  corn  through  the  elevator  again  and  reloading  it,  as  well  as  for 
expenses  of  surveys  here  and  in  Ireland,  loss  on  resale  in  Ireland, 
shrinkage,  freights,  etc. 

The  rule  is  that,  where  there  is  no  fraud  or  bad  faith,  failure  to 
comply  with  a  contract  renders  the  party  liable  only  for  such  damages    ^ 
as  the  parties  must  have  reasonably  foreseen  as  the  direct  and  immedi- 
ate consequences  of  the  breach. 

It  results  from  article  2545,  C.  C,  that  a  vendor  ignorant  of  the 
vices  of  the  thing  sold  is  not  responsible  in  damages,  but  only  to  resti- 
tution or  diminution  of  the  price  and  repayment  of  expenses  connected 
with  the  sale. 

Now  it  is  not  shown  satisfactorily  that  Martin  even  knew  that  this 
com  was  bought  for  shipment  to  Europe,  or  for  other  long  voyage. 
Peterkin  says  Martin  was  informed  it  was  to  be  shipped,  but  does  not 
say  where.  Martin  denies  that  he  knew  any  thing  about  its  destination. 
There  is  no  pretense  of  proof  that  Martin  knew  any  thing  of  the 
unsoundness  of  the  corn,  or  was  in  any  way  guilty  of  concealment, 
deceit,  or  fraud. 

"In  cases  of  this  sort,  where  the  seller  is  not  cognizant  of  the 
hidden  defects  of  the  thing  sold,  he  is  liable  for  the  difference,  at  the 
time  and  place  of  sale,  between  the  actual  value  "  of  the  thing  sold,  and 
57  ,  , 
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what  it  "  would  have  been  worth  '*  if  it  had  been  a  sound  article.  "  The 
actual  loss  incurred  by  plaintiff  in  the  foreign  market  where  he  sold  the 
thing  *  *  *  is  not  the  rule  of  damages,  although  it  may  be 
considered  with  other  evidence  for  the  purpose  of  estimating  the  per 
centage  of  inferiority."  Fuller  vs.  Cowell,  8  A.  13C;  see,  also,  1  A.  27;  2 
A.  67;  7  A.  613. 

We  think  the  rule,  as  stated  above  by  Eustis,  0.  J.,  in  Fuller  vs. 
Cowell,  is  correct,  and  we  shall  apply  it  to  this  case. 

In  this  record  there  is  no  very  satisfactory  proof  of  what  was  the 
value  of  this  corn  delivered  to  plaintiff  by  defendant  at  the  time  and 
place  of  sale,  to  wit,  New  Orleans,  May  5, 1871.  In  the  case  of  Peterkin 
vs.  Oglesby,  above  referred  to,  the  evidence  on  this  subject  is  more  full 
and  satisfactory;  but  we  can  not  regard  that  evidence  in  this  case.  The 
testimony  taken  in  England  shows  that  the  corn  was  sold  there  at  a  lose 
of  about  twenty-five  cents  per  bushel.  Plaintiff  in  his  original  petition 
in  this  case  alleges  that  it  was  worth  about  fifty  cents  per  bushel  here. 
That  petition  was  filed  about  a  month  after  the  sale.  We  think  that  in 
the  interest  of  all  parties  this  litigation  should,  if  possible,  be  now  ter- 
minated ;  therefore,  we  will  adopt  fifty  cents  per  bushel  as  the  actual 
value  of  the  corn  delivered  on  May  5,  1871,  in  New  Orleans.  This 
would  make  a  difference  of  fifteen  cents  per  bushel ;  the  corn  having 
been  bought  at  sixty-five  cents.  The  number  of  bushels  sold  was 
8735  41-56,  which,  at  fifteen  cents,  amounts  to  ^1310  35,  for  which  we 
think  plaintiff  should  have  judgment.  We  allow  nothing  to  plaintiff 
for  the  unloading  and  re-olevating  the  corn  to  fit  it  for  sea  voyage, 
because  the  evidence  does  not  satisfy  us  that  defendant  knew  plaintiff's 
purposes  in  buying,  and  could  not,  therefore,  have  foreseen  this  expense. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  and 
decreed  that  plaintiff,  William  S.  Peterkin,  do  recover  of  the  defendant, 
George  Martin,  ^1310  35,  with  legal  interest  from  seventh  day  of  June, 
1871,  till  paid,  and  costs  of  both  courts. 
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No.  7096. 
Fritz  Hackenburg  vs.  Mrs.  C.  Gartskamp,  Titrix,  et  al. 

A  contract  of  mandate  for  the  purchase  of  real  estate  can  not  bo  proved  by  parol 

evidence,  even  when  fraud  in  the  alleged  a(;ent  is  set  up. 
Extra  judicial  admissions  and  confessions  of  a  party  can  not  be  proved  by  parol.  In 

a  case  where  testimonial  proof  is  inadmissible. 

APPEAL  from  the  Second  Judical  District  Court,  parish  of  Orleans. 
Pardee,  J. 

J.  N.  Hag'ms  and  J.  Q.  A.  Fellows  for  plaintiff  and  appellant 
B.  C.  Elliott  for  defendant  and  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Spencer  J.  On  17th  February,  1866,  Mrs.  Chiapella,  by  public  act 
before  Selim  Magner,  notai'y,  executed  in  favor  of  John  Gartskamp  an 
act  of  sale  of  three  lots  of  ground  in  the  Sixth  District  of  New  Orleans, 
wherein  she  acknowledges  to  have  received  from  him  the  price,  as  fol- 
lows :  3300  CAsh,  and  the  note  of  purchaser  for  3500  more,  payable  to 
bis  own  order,  and  endorsed  at  one  year. 

John  Gartskamp  died  some  years  ago,  and  said  property  was  inven- 
toried as  part  of  his  estate,  and  is  in  possession  of  his  widow  and  heirs, 
defendants  in  this  suit,  who  produce  and  file  in  evidence  herein  the  note 
above  described. 

On  10th  January,  1878,  plaintiff  brought  this  suit  against  said  widow 
and  heirs,  and  alleges — 

First — That  he  purchased  by  act  before  Selim  Magner,  notary,  on 
the  17th  of  February,  1866,  these  three  lots  and  paid  the  price  thereof, 
one  thousand  dollars,  to  Mrs.  Chiapella. 

Second— That  John  Gartskamp,  deceased,  acted  as  his  agent  and 
took  the  title  in  his  own  name. 

Third— That  Gartskamp  repeatedly  acknowledged  the  property  to 
be  plaintiffs  and  promised  to  transfer  it,  and  would  have  done  it,  but 
for  his  death. 

The  case  came  up  for  trial  on  first  of  February,  and  plaintiff  amended 
his  petition,  alleging — 

Fourth — That  Gartskamp  took  the  title  in  his  own  name  without 
the  knowledge  or  consent  of  petitioner,  concealed  said  fact  from  peti- 
tioner for  along  time  in  fraud,  and  that  en  making  the  second  payment, 
nine  months  after  the  sale,  petitioner  was  still  ignorant  that  the  title 
stood  in  Gartskamp. 

On  the  trial  plaintiff  offered  to  ppove  those  allegations  by  his  own 
testimony,  and  that  of  other  witnesses,  which  testimony  being  objected 
to  by  defendants,  as  inadmissible,  was  rejected  by  the  court,  to  which 
plaintiff  excepted.  There  was  judgment  for  defendants,  and  plaintiff 
appeals,  and  presents  as  the  sole  ground  for  decision  the  admissibility 
of  parol  evidence  to  prove  the  allegations  of  his  petition.  He  does  not 
produce  or  pretend  that  there  ever  existed  any  written  evidence  what- 
ever of  the  facts  he  alleges. 

First — He  seeks  to  prove  by  parol  a  contract  of  mandate  for  pur- 
chase of  real  estate,  which  is  prohibited  by  article  2992  C.  C. 

In  Muggah  vs.  Greig,  2  L.  593,  where  the  title  of  a  slave  was  in 
Mu^ah,  but  the  possession  in  Greig,  who  set  up  that  the  purchase  was 
made  for  him,  with  his  money,  and  that  the  slave  had  been  delivered  to 
him,  this  court  said  : 

"  Li  the  contract  of  sale  or  other  transfer  of  immovables  required 
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by  law  to  be  made  in  writing  and  which  the  parties  are  not  permitted  to 
support  by  testimonial  proof,  written  evidence  ought  to  be  produced,  as 
being  aione  legally  admissible  to  establish  the  authority  by  which  an 
agency  is  assumed  for  either  of  the  contracting  parties." 

But  the  case  of  Baden  vs.  Baden,  4  L.  166,  is  still  more  pointed  and 
conclusive.  That  suit  was  brought  to  compel  the  defendant  to  convey 
and  transfer  to  the  plaintiff  certain  lots  of  ground,  which  plain tifif  alleged 
were  bought  for  her  deceased  husband  (of  whom  she  is  heir),  through 
the  agency  of  defendant,  who  fraudulently  took  title  and  refuses  to  con- 
vey. The  defendant  in  that  case,  as  in  this,  offered  in  evidence  an 
authentic  act  of  sale  to  himself,  showing  that  he  took  the  title  in  his 
own  name  and  paid  the  price,  part  in  cash,  and  gave  his  note  for  the 
balance. 

Plaintiff  offered  to  prove  by  parol  that  defendant,  in  making  said 
purchase,  acted  as  agent  of  her  husband.  The  evidence  was  objected  to. 
This  court  say,  *'  the  decision  of  the  case  depends  entirely  on  the  legal 
admissibility  of  testimonial  proof  to  establish  a  contract  of  agency 
relating  to  sales  and  purchases  of  real  estate."  It  then  states  that  the 
negative  had  been  held  in  Muggah  vs.  Greig,  2  L.  593,  and  continues, 
"But  plaintiffs  counsel  claims  the  right  to  introduce  parol  proof  to 
establish  the  mandate  against  defendant,  on  the  ground  of  allegations  of 
fraud  against  him  in  the  petition.  It  is  perhaps  true,  that  contracts 
however  solemnly  entered  into  in  appearance,  and  however  completely 
clothed  with  legal  formalities,  may  be  annulled  on  account  of  simulation 
and  fraud ;  and  to  prove  such  simulation  and  fraud,  testimonial  proof 
may  be  resorted  to  ;  but  this  can  be  legally  done  only  when  necessity 
requires  an  infringement  of  the  general  rules  adopted  to  protect  the  in- 
violability of  written  contracts.  The  provisions  of  our  Code  render  in- 
competent all  oral  testimony  to  prove  a  contract  relating  to  the  sale  of 
real  estate  ;  and  no  means  are  left  to  a  vendee  of  such  things  to  enforce 
a  verbal  agreement  to  sell,  except  the  oath  of  the  vendor,  although  there 
is  certainly  a  want  of  good  faith  and  fraud  on  his  part,  in  not  performing 
his  promise.  When  third  persons  attack  contracts  for  fraud,  testimonial 
proof  is  of  necessity  admissible  to  establish  it.  But  when  the  allegation 
of  simulation  and  fraud  comes  from  one  of  the  parties  to  a  contract,  ho 
is  bound  to  establish  it  by  some  written  evidence,  such  as  counter  letter, 
etc."  The  court  then  says  that  "  plaintiffs  object  is  virtually  to  make 
out  a  title  in  herself  to  real  estate  by  oral  evidence  alotie,"  by  basing  her 
claim  on  a  parol  contract  of  mandate.  "  To  admit  such  proof  would,  in 
our  opinion,  violate  the  rules  of  evidence  ordained  by  the  articles  of  the 
Code  and  destroy  the  protection  intended  to  be  given  by  them  to  pro- 
prietors of  the  most  important  property  (real  estate)  in  the  State."  See, 
also,  10  R  35;  1  A.  73;  3  A.  333;  5  A.  132  and  201. 
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Second — Plaintiff  seeks  to.  prove  by  parol  the  acknowledgments  and 
extra  judicial  confessions  of  Gartskamp,  in  support  of  a  demand,  "  of 
which  testimonial  proof  would  be  inadmissible,"  which  is  not  permitted. 
See  C.  C.  2290. 

If  plaintiff's  pretensions  were  admissible,  the  last  barrier  of  safety  for 
titles  of  real  estate  would  be  gone;  for  it  would  be  then,  by  false  swear- 
ing, possible  to  defeat  every  title. 

What  the  plaintiff  alleges  may  be  true;  yet  it  is  far  better  that  he 
suffer  the  penalty  of  his  own  negligence  than  that  the  door  to  fraud  and 
perjury  be  thrown  open  and  titles  to  real  estate' be  rendered  insecure. 

There  is  nothing  in  the  case  relied  upon  by  plaintiff,  7  Mart.  243, 
**Hall  vs.  Sprigg,"  to  show  that  there  was  not  written  proof  of  the 
agency.  See  review  of  this  case  in  2  L,  593,  above  cited.  The  claim  was 
that  the  defendant  acting  as  plaintiffs  agent,  and  bu}dng  with  his  money, 
ha(l  taken  the  title  in  his  own  name  and  refused  to  convey  it  to  his  prin- 
cipal. The  objection  was  that  parol  evidence  was  inadpaissible  aprainst  or 
beyond  the  contents  of  the  written  title  to  defendant.    The  court  said; 

"  No  such  thing  is  .attempted  here  as  contradicting  the  contents  of 
the  act ;  the  plaintiff  admits  the  whole  of  it ;  but  he  says  that  no  such 
act  ought  to  have  been  executed  to  the  defendant  in  his  own  name, 
because  he  purchased  as  agent;  and  he  says  that  after  having  caused 
the  instrument  to  be  so  made,  he  is  bound  to  transfer  the  property  to 
his  principal." 

But  if  that  case  (which  was  decided  .under  the  Code  of  1808)  can  be 
construed  as  establishing  the  doctrine  that  by  merely  alleging  parol 
agency  in  a  purchase  of  real  estate,  and  fraudulent  refusal  to  convey, 
one  can  recover  real  property,  and  maintain  and  establish  title  thereto, 
wlK)Uy  by  parol  proof,  we  must  say  that  it  is  in  direct  conflict  with  what 
are  now  fundamental  principles  of  our  law  of  titles,  and  overruled  by 
the  jurisprudence  of  half  a  century. 

In  the  case  of  Caldwell  vs.  Hennen,  5  R.  20,  cited  by  plaintiff,  the 
agency  was  conclusively  shown  by  written  memoranda  and  other  papers, 
m^de  by  A.  Hennen,  who  actually  made  a  formal  title  to  his  principal. 

In  Livingston  vs.  Morgan,  26  A.  646,  also  cited  by  plaintiff,  the  de- 
fendant had  written  numerous  letters  to  plaintiff's  mother  acknowledging 
the  agency,  and  besides  freely  admitted  on  trial  all  the  facts,  but  de- 
fended his  rights  on  the  ground  that  plaintiff  had  not  provided  the 
money  to  meet  his  (defendant's)  notes  given  for  the  price,  after  duo 
notice  to  do  so,  and  that,  as  he  had  been  left  to  pay  for  the  land  out  of 
his  own  means,  it  was  his,  etc. 

In  conclusion,  we  would  say  that  an  action  to  enforce  the  contract 
of  mandate,  the  trust  of  which  it  is  alleged  the  agent  has  fraudulently 
violated,  presupposes  that  there  was  such  contract ;  and  such  action 
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must  fail  when  no  legal  proof  of  this  fundamental  fact  is  produced.  In 
other  words,  one  must  establish  by  legal  evidence  the  existence  of  a 
contract  before  he  can  show  by  parol  its  violation. 

There  is  no  error  in  the  judgment  appealed  from,  and  it  is  affirmed 
with  costs. 


DissENTiNff  Opinion. 

Egan,  J.  The  reports  of  the  decisions  of  this  court  are  full  of  cases 
where  parol  evidence  has  been  received  and  considered  to  affect  title  to 
real  estate  where  fraud  or  error  are  charged.  Were  it  otherwise,  the 
doctrines  of  the  law  and  the  provisions  of  the  Code  on  the  subject 
of  the  effect  of  fraud  and  error  invalidating  contracts  may  as  well  be  ex- 
punged, as  those  guilty  of  fraud  seldom  or  never  leave  written  evidence 
of  the  fraud  behind  them,  and  error  can  seldom  be  otherwise  shown. 
See  C.  C.  1881  and  1882.  The  reason  why  the  true  character  of  a  simu- 
lated or  pretended  conveyance  of  real  property  can  not  ordinarily  be 
shown  as  between  the  parties  otherwise  than  J^y  a  counter  letter,  is 
because  such  conveyances  are  usually  made  to  effect  some  fraudulent 
purpose,  such  as  to  shield  the  property  of  a  debtor  from  the  pursuit  of 
his  creditors,  and  in  such  case  another  principle  of  law  intervenes  and 
the  law  leaves  the  parties  to  the  fraudulent  conveyance  where  it  finds 
them.  That  this  is  so,  is  manifest,  because  even  in  the  same  case,  with- 
out any  specific  provision  of  the  law  in  exception  of  the  rule  requiring 
written  evidence  to  affect  title  to  real  estate,  the  courts  have  always 
permitted  creditors  to  avoid  the  fraudulent  contract  made  to  their  pre- 
judice, arid  for  this  purpose,  to  introduce  parol  evidence.  Indeed,  it 
may  bo  doubted  if  we  are  without  positive  warrant  for  this  in  the  general 
provision  of  article  1848  of  the  C.  C.  as  to  how  fraud  may  be  proved — 
(i.  e.)  by  simple  or  by  conclusive  presumptions,  or  by  other  evidence — a 
provision  of  the  law  which  has  been  uniformly  interpreted  in  all  that  class 
of  cases  to  permit  the  reception  of  parol  evidence  of  the  fraud.  So,  also, 
in  regard  to  the  proof  of  error,  see  15  L.  311,  Robert  vs.  Boulat,  9  A.  29, 
in  which  case  the  defendant  was  allowed  to  prove  by  parol  that  he  was 
the  real  and  actual  purchaser  of  real  estate  instead  of  another  person, 
to  whom  the  sheriff  had,  through  mistake,  made  the  deed,  and  in  whose 
name  it  had  stood  for  years  on  the  record.  I  think  that  the  doctrine  is 
as  much  consecrated  in  our  law  as  in  any  other  system  that  "  uberrima 
fid.es"  is  required  of  agents  acting  for  others,  and  that  they  can  not 
profit  by  their  own  fraud  to  appropriate  either  the  money  or  the  prop- 
erty of  their  principals;  see  Newton  vs.  York,  13  A.  18.  To  permit  this 
would  be  to  offer  a  premium  for  fraud  and  dishonesty.  There  is  no  pro- 
priety in  applying  to  such  ca&es  the  provision  of  the  C.  C.  requiring  a 
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power  of  attorney  to  buy  real  estate  to  be  in  writing.    It  seldom  hap- 
pens that  the  principal  who  signs  the  power  retains,  or  has  any  written 
evidence  signed  by  the  agent,  of  his  acceptance  of  the  trust  or  agency. 
The  requirement  that  the  power  shall  be  in  writing,  as  was  well  said 
in  the  case  of  Smith  vs.  Kemper,  4  M,  409,  is  intended  for  the  pro- 
tection of  the  agent  and  not  of  the  principal.    In  point  of  fact,  the  agent 
seldom  signs  or  accepts  the  power  in  writing  for  any  purpose,  and  it 
would  be  singular  indeed  if  the  principal  should  be  allowed  to  prove  the 
agency  by  a  writing  signed  by  himself  alone,  and  which  might  be  created 
by  him  at  pleasure,  and  not  to  do  so  by  the  testimony  of  witnesses  and 
admissions  and  acts  of  the  agent    On  the  other  hand,  it  would  be 
equally  singular  if,  as  is  the  uniform  practice,  the  only  written  evidence 
of  the  acrency  or  power  should  be  delivered  to  and  left  in  the  hands  of 
the  agent,  who  might  deny  its  existence  at  pleasure  to  accomplish  his 
fraud,  and  thus  conclude  his  principal  from  all  proof  of  the  agency,  if  his 
own  acceptance  and  acts  as  agent  could  not  be  shown  by  the  best  evi- 
dence in  existence  as  in  other  cases.    In  the  case  of  Hall  vs.  Sprigg,  7 
M.  244,  it  was  held  that  a  purchase  of  land  in  one*s  own  name,  though 
with  the  money  of  another,  and  as  his  agent,  may  be  shown  by  parol. 
In  Smith  vs  Kemper,  4  M.  409,  it  was  held  that  the  defendant  claiming 
to  be  plaintiffs  agent,  who  had  bought  land  without  the  knowledge  or 
authority  of  the  latter  in  his  name,  can  not  defeat  the  sale  till  the  plain- 
tiff declare  whether  he  accepts  it  or  not,  and  that  the  plaintiff  should 
recover  the  land.    See,  also,  Giannoni  vs.  Gunny,  14  A.  632.   In  the  case 
of  Brice  vs.  Doyal,  10  A.  575,  it  was  held  that  the  principal  might  recover 
a  slave  purchased  by  his  agent  without  written  proof  of  his  agent's 
authority  to  buy,  and  the  suit  itself  was  held  to  be  equivalent  to  an 
original  mandate  in  due  form.   C.  C.  2979.    In  Nolan  vs.  Shaw,  G  A.  40,  it 
was  held  that  an  agent  using  money  or  property  of  his  principal  has  no 
title.    In  Exchange  Bank  vs.  Yorke,  4  A.  138,  it  was  held  that  where  an 
agent  makes  for  himself  a  purchase  he  should  make  for  his  principal, 
the  latter  may  take  and  the  former  must  account  for  it    It  is  matter  of 
every  day  experience  that  administrators,  tutors,  and  other  fiduciaries 
and  agents,  made  so  by  law,  can  not  use  the  funds  of  their  principals  to 
acquire  property  for  themselves,  or  acquire  for  themselves  the  property 
under  their  control,  and  that  those  whose  interests  are  sought  to  be 
thus  affected  have  the  option  to  claim  either  the  property,  whatever 
its  character,  or  the  price  or  damages.    This  is  but  carrying  out  the 
universally  recognized  principle  that  an  agent  shall  not  be  allowed  to 
profit  by  a  violation  of  his  own  trust  or  to  do  any  act  which  shall  place 
his  own  interest  in  antagonism  to  those  of  his  principal.    I  am  aware 
that  there  are  decisions  of  this  court  based  solely  upon  the  literal  terms 
of  the  law  requiring  written  evidence  to  affect  title  to  real  estate  in 
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direct  conflict  with  these  views.  I  think  that  those  decisions,  however, 
are  based  upon  too  narrow  a  view  of  the  law  and  a  too  literal  applica- 
tion to  cases  like  the  present  of  general  principles  not  so  intended,  and 
from  the  operation  of  which  there  is  as  much  reason  to  except  cases  like 
the  present  as  those  of  any  other  class  involving  fraud,  error,  or  violations 
of  trust.  The  decisions  of  other  States  and  countries,  and  of  the  United 
States,  teem  with  authority  in  consonance  with  the  views  for  which  I 
argue  and  which  were,  I  think,  properly  recognized  in  the  cases  quoted, 
and  especially'  in  the  earlier  decisions  of  this  court,  to  which  as  sup- 
ported by  right  reason,  and  sound  morals,  I  think  we  should  recur. 
The  works  of  highest  general  authority  also,  without  exception,  inculcate 
the  same  principles  and  doctrine.  Indisposition  has  prevented  my 
enforcing  and  elaborating  my  views  on  this  important  branch  of  the 
law  as  I  would  desire  and  had  intended.  I  would  reserve  the  right  still 
to  do  so  but  that  the  condiM  jn  of  the  docket  and  rapid  approach  of  the 
close  of  the  term  of  this  court  forbid  it.  For  these  reasons  I  dissent 
from  the  views  of  the  majority  of  the  court  in  this  case,  and  think  that  it 
is  one  of  the  cases  in  which  that  "  necessity  "  for  a  departure  from  the 
ordinary  rule  referred  to  by  this  <court  in  6  A.  166  exists.  See,  also,  5  R 
20,  and  26  A.  646.  It  is  no  more  attempted  here  than  in  Hall  vs.  Sprigg, 
to  contradict  the  written  title,  but  to  claim  the  benefit  of  it.  If  no  written 
title  had  been  made,  then  the  principle  invoked  by  the  defense  would 
apply,  but  as  it  was  made,  the  inquiry  is,  who  is  the  real  beneficiary 
under  it.  This,  in  a  case  of  violation  of  his  trust  by  the  agent,  we  think 
may  be  shown  by  parol,  as  otherwise  the  grossest  fraud  would  be  pro- 
tected by  resort  to  rules  of  law  not  intended  to  have  that  effect. 


!j?Sg|  No.  6894. 

'  M    904 

\J7  1199  The  State  vs.  Joseph  M.  Johnson. 

Tho  word  "pants."  in  an  indictment  for  larceny,  suflleiently  descrilx?s  a  thing 

wliich  may  be  the  subject  of  larceny. 
It  is  not  a  just  ^rround  of  cotni)laint  that  the  court  below,  in  cliarf?ing  the  jury  that 

they  were  jud*:e8  of  the  law  and  the  evidence,  added  the  words  that, "  if  they 

thoui?ht  they  knew  more  of  the  law  than  the  judflre.  it  was  their  privilege  to  so 

believe." 

APPEAL  from  the   Fourteenth   Judicial    District  Court,  parish  of 
Ouachita.    PantonSy  J. 

II.  JV.  O'j'Ieif,  Attorney  General,  for  the  State. 
Robert  Caldwell  and  Jiio,  H.  Dlnkgrave  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    The  accused  was  indicted  for  the  larceny  of  "  a  pair 
of  pants,"  found  guilty  and  sentenced  to  hard  labor.    He  appealed  and 
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contends  that — for  two  reasons — the  judgment  pronounced  against  him 
should  be  arrested  or  this  case  remanded: 

1.  Because  the  judge  refused  to  charge  the  jury  that  the  word 
*' pants"  is  indefinite,  has  no  meaning  in  law,  and  can  not  be  the  subject 
of  larceny. 

2.  Because,  to  tha  charge  asked  of,  and  given  by  the  court,  "  that 
the  jury  are  the  judges  of  the  law  and  the  evidence,  the  court  added  :  "  if 
you  believe  that  you  know  more  law  than  the  judge  does,  you  can 
believe  so." 

1.  Here  and  in  common  parlance,  the  word  **  pants  "  has  completely 
superseded  the  word  "pantaloons  "  and  "the  common  acceptation  of 
property  is  to  govern  its  description,  and  the  certainty  must  be  to  a 
common  intent,  by  which  is  meant  such  certainty  as  will  enable  the  jury 
to  say  whether  the  chattel  proved  to  be  stolen  is  the  same  as  that  upon 
which  the  indictment  is  founded,  and  will  judicially  show  to  the  court 
that  it  could  have  been  the  subject  matter  of  the  offence  charged. 

Wharton,  Criminal  Law,  ei.  of  1874,  vol.  1,  p.  357,  No.  355. 

Neither  the  prisoner,  the  jurors,  nor  the  judge  could  have  been  mis- 
led by  the  use  of  the  word  "pants"  which  suflBciently  describes  a  thing 
which  may  be  the  subject  of  larceny. 

2.  The  court  did  charge  the  jury  that  they  were  the  judges  of  the 
law  and  the  evidence,  but  defendant's  counsel  contends  that  it  destroyed 
the  effv-^et  of  that  charge,  by  adding — in  substance— that  if  they  thought 
they  knew  more  of  the  law  than  the  judge,  it  was  their  privilege  to  so 
believe.  That  remark  did  not  tend  to  restrict  the  privilege  so  broadly 
acknowledged,  nor  even  to  repress  the  physical  power  which  the  jurors 
had  and  have  to  disregard  the  instructions  of  one,  who — after  all — is 
their  legal,  safest  and  most  reliable  guide. 

If  the  jurors  are  un'^ualifledly  the  judges,  the  sole  judges  of  the 
law,  why  is  it  made  the  duty  of  the  court  to  charge  them,  and  exclusively 
as  to  what  law  is  or  is  not  applicable  to  the  cause  submitted  to  them  ? 

The  prisoner's  objections  to  the  judge's  charges  are  not  tenable. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


CoNcuRRi^iG  Opinion. 

Manning,  C.  J.  It  is  not  correct  to  tell  a  jury  that  they  are  the  judges 
of  the  law,  without  explaining  the  modified  sense  in  which  alone  they  are 
80.  It  is  not,  and  never  has  been,  within  the  province  of  a  jury  to  decide 
what  the  law  of  a  case  is.  Except  in  periods  when  revolutionary  passions 
dominated  men's  judgments,  a  jury  has  never  been  supposed  to  have 
the  legal  right  to  disregard  the  law  as  pronounced  by  the  court  to  them. 
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It  has  become  so  customary  of  late  years  in  this  State  for  juries  to  be 
told,  that  they  have  that  power,  without  adding  that  the  exercise  of  this 
physical  power  is  of  itself  a  moral  wrong;  and  the  practice  has  become 
so  general  for  the  counsel  of  an  accused  person  to  persuade  the  jury 
that  they  have  the  right  to  usurp  the  function  of  the  judge  in  this  par- 
ticular; and  that  too,  not  only  without  restraint  by  the  judge,  but  often 
with  his  acquiescence;  that  from  much  repetition,  it  has  almost  come  to 
be  regarded  as  sound  law. 

I  think  it  is  time  for  this  court  to  suppress  this  legal  heresy,  and  to 
bring  back  the  lower  courts,  and  the  profession,  to  the  true,  and  now 
generally  accepted  rule,  that  the  legal  duty  of  a  jury  is  to  receive  the 
law  from  the  judge;  and  that  a  jury  can  not  rightly  exercise  the  physical 
power  of  disregarding  the  instructions  of  the  court  upon  the  law,  any 
more  than  they  can  rightly  find  a  verdict  directly  opposed  to  the  proof 
of  the  facts. 

The  jury  cannot  determine  the  law,  or  decide  what  is  the  law,  or 
judge  of  the  law,  in  any  cause,  except  only  in  so  far  as  the  question  of 
law  is  a  component  part,  as  it  always  is,  of  a  general  verdict.  For 
example — the  question  of  guilt  in  a  criminal  prosecution  is  compounded 
of  two  ingredients,  1.  did  the  accused  commit  the  act,  and  that  is  mat- 
ter of  fact,  2.  is  the  act  thus  done  a  criminal  offence,  and  that  is  matter 
of  law.  When  the  jury  return  a  general  verdict,  they  have  necessarily 
passed  upon  the  question  of  law,  as  well  as  upon  the  question  of  fact. 
But  that  is  not  what  juries  understand  a  judge  to  mean,  when  he  tells 
them  they  are  judges  of  the  law  as  well  as  of  the  facts;  nor  is  that  what 
juries  understand  a  judge  to  mean,  when  he  tells  them  they  have  the 
power  to  decide  the  law  in  a  given  case;  and  therefore  to  tell  them  that, 
and  nothing  else,  misleads  them. 

"My  opinion,  said  Mr.  Justice  Story,  is  that  the  jury  are  no  more 
judges  of  the  law  in  a  capital  or  other  criminal  case,  upon  the  plea  of 
not  guilty,  than  they  are  in  every  civil  case,  tried  upon  the  general  issue. 
In  each,  their  verdict,  when  general,  is  necessarily  compounded  of  law 
and  of  fact,  and  includes  both.  In  each  they  must  necessarily  deter- 
mine the  law  as  well  as  the  fact.  In  each  they  have  the  physical  power 
to  disregard  the  law,  as  laid  down  to  them  by  the  court,  but  I  deny  that 
in  any  case,  civil  or  criminal,  they  have  the  moral  right  to  decide  the 
law  according  to  their  own  notions  or  pleasure."  Battiste's  case.  2 
Sumn.  243. 

So  also  Chief  Justice  Shaw;— "it  is  the  duty  of  the  jury  to  receive 
the  law  from  the  court,  and  to  conform  their  judgment  and  decision  to 
such  instructions,  as  far  as  they  undei stand  them,  in  applying  the  law 
to  the  facts  to  be  found  by  them;  and  it  is  not  within  the  legitimate  pro- 
vince of  the  jury  to  revise,  reconsider,  or  decide  contrary  to  such  opinion 
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or  direction  of  the  court  in  matter  of  law.  To  this  duty  jurors  are 
bound  by  a  strong  social  and  moral  obligation,  enforced  by  the  sanction 
of  an  oath,  to  the  same  extent,  and  in  the  same  manner,  as  they  aro 
conscientiously  bound  to  decide  all  questions  of  fact  according  to  the 
evidence."    Commonwealth  v.  Porter,  10  Mete.  263. 

"  My  firm  conviction,  said  Mr.  Justice  Curtis,  is  that  untler  the  con- 
stitution of  the  United  States,  juries  in  criminal  cases  have  not  the  right 
to  decide  any  question  of  law,  and  that  if  they  render  a  general  verdict, 
their  duty  and  their  oath  require  them  to  apply  to  the  facts,  as  they 
may  find  them,  the  law  given  to  them  by  the  court."  U.  S.  v.  Morris,  1 
Curtis  C.  C.  23. 

There  has  been  manifested  so  much  misconception  of  the  law  on 
this  matter  of  late,  that  I  have  thought  it  appropriate  to  state  my  views 
more  at  length  than  is  done  in  the  opinion  of  the  court,  in  which  and  in 
the  decree,  I  fully  concur. 


No.  5501. 

William  J.  Peterkin  vs.  J.  11.  Oglesby  &  Co.  et  al. 

Before  u  vendoe  can  recover  for  diminution  rf  the  price,  and  for  damatfes,  on  ac- 
count of  the  damapred  condition  of  the  merchandise  bought  by  him.  he  must 
show  with  reasonable  certainty,  that  the  merchandise  was  in  an  unsound  condi- 
tion at  the  time  he  became  its  owner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lyncli^ 
J. 

Semmes  &  Moti  for  plaintiff  and  appellant. 

Kennard,  Howe  &  Prentiss  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  The  plaintiff  on  tenth  April,  1871,  bought  of  the  de- 
fendants about  "  14,000  bushels  mixed  corn  in  elevator  from  same  lot  as 
went  on  steamship  St.  Louis,  *  *  *  part  payment  to  be  made  down 
and  balance  as  soon  as  on  board  ship  *  *  at  sixty-five  cents  per 
bushel  of  fifty-six  pounds."  The  plaintiff  had  on  same  day  chartered 
the  ship  "  Caspari,"  and,  also,  bought  another  lot  of  corn  in  elevator 
from  George  Martin  at  sixty-five  cents  per  bushel,  said  lot  supposed  to 
be  between  6000  and  8000  bushels. 

The  ship  came  to  the  elevator  to  receive  her  cargo  on  May  1,  and  on 
the  order  of  Peterkin  to  that  effect  the  elevator  commenced,  on  the 
evening  of  that  day,  to  run  the  Oglesby  corn  aboard.  The  process  of 
weighing  is  effected  as  the  corn  passes  from  the  bins  to  the  vessel.  The 
evidence  shows  that  the  loading  and  delivery  of  all  of  the  Oglesby  com, 
and  the  greater  part  of  the  Martin  corn,  was  completed  early  on  the 
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evening  of  the  third  May.  Thereafter  the  corn  put  in  was  of  the  lots 
bought  from  Martin,  the  delivery  of  which  into  the  vessel  was  continued 
for  some  time  on  the  fourth  May,  when  the  plaintiff  visited  the  ship,  and 
on  inspection  found  the  corn  at  the  hatches  fore  and  aft  to  be  in  a 
heated  and  damaged  condition.  He  immediately  protested  to  the  fore- 
man of  the  elevator,  who,  he  says,  had  handed  him  the  samples  from  the 
hatches  with  the  remark  that " /to"  (from  the  front  hatch)  "is  the 
Oglesby  corn,"  and  this"  (from  the  rear  hatch) "  is  the  Martin  corn."  On 
the  fifth  of  May  the  plaintiff  returned  with  a  friend  to  the  ship,  and 
again  took  samples  from  the  two  hatches,  and  found  the  corn  heated 
and  deterierated.  The  plaintiff  took  the  samples  to  Higby  and  to  Mar- 
tin, and  protested  against  receiving  or  paying  for  the  corn.  No  satisfac- 
tory arrangement  having  been  effected,  the  defendants,  Oglesby  &  Co. 
€ind  Higby,  sued  out  a  sequestration  on  eighth  May  against  the  corn,  for 
the  price  thereof,  less  S5000  which  had  been  paid,  and  the  corn  was 
sequestered  on  board  ship.  Peterkin  had  borrowed  money  from  one 
of  the  banks  to  pay  for  the  corn,  on  the  promise  to  furnish  therefor 
-exchange  on  London,  with  the  bills  of  lading  of  this  corn  annexed; 
which  he  could  not  do  in  consequence  of  this  seizure.  He  had  the  ves- 
sel under  charter,  and  she  was  on  demurrage,  at  a  heavy  cost  to  him. 
On  the  ninth  May  he  paid  in  full  to  Oglesby  and  Higby  the  amount 
demanded  by  them  in  said  suit,  and  the  costs  thereof ;  thereby  releasing 
the  sequestration.  A  similar  suit  was  brought  by  Martin  for  the  com 
sold  by  him,  which  was  also  dismissed  in  consequence  of  payment  of  his 
demands. 

The  plaintiff  having  thus  released  the  cargo,  the  corn  was,  after 
being  again  passed  through  the  elevator  to  dry  it,  shipped  to  Ireland 
and  sold  at  heavy  loss.  * 

Plaintiff,  on  fifth  June,  1871,  brought  against  Oglesby  &  Co.  and 
Higby  this  action  quanii  minor  is,  and  for  damages  and  expenses 
incurred  by  him,  in  so  unloading  and  passing  it  through  the  elevator, 
«,nd  in  paying  for  detention  of  the  vessel,  etc. 

Many  interesting  legal  questions  have  been  raised  and  discussed  by 
counsel  at  great  length,  but,  under  the  view  we  take,  it  mW.  not  be 
necessary  to  pass  upon  them  in  this  case. 

Before  a  plaintiff  can  recover  in  a  case  like  this  he  must  prove  with 
reasonable  certainty  that  at  the  time  he  became  owner  the  merchandise 
bought  was  in  an  unsound  condition.  For  if  the  deterioration  took 
place  after  his  acquisition  the  loss  is  his,  and  he  has  no  action  for 
diminution  of  the  price.  We  have  real  attentively  the  whole  evidence 
in  this  case,  and  the  more  important  parts  of  it  several  times,  and  we 
think  that  plaintiff  has  not  only  failed  to  prove  this  indispensable  fact, 
but  that  if  there  is  any  faith  to  be  given  to  witnesses  apparently  without 
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interest,  and  with  tbe  best  means  of  knowledge,  the  defendants  have 
proved  the  contrary  to  be  true. 

Bernine,  the  foreman  of  elevator,  who  had  charge  of  this  work  of 
loading  and  delivering  this  corn  from  the  elevator  on  the  ship,  swears 
that  the  Oglesby  corn  was  the  first  put  aboard;  that  it  was  at  the  bottom; 
that  when  put  aboard  it  was  cool  and  sound  ;  that  the  heated  corn  taken 
as  samples  from  the  hatches  after  the  loading  was  nearly  done,  on  the 
fourth  and  fifth  May,  was  the  Martin  corn.  In  these  statements  he  is 
fully  confirmed  by  L.  J.  Higby,  one  of  the  defendants,  and  president  of 
the  elevator  company.  As  to  the  soundness  of  the  Oglesby  corn  at  the 
time  it  was  put  on  board,  he  is  also  confirmed  by  Thuron  Higby,  secre- 
tary of  the  company,  who  swears  that  on  the  twelfth,  and  about  twenty- 
sixth  April,  Peterkin  examilbed  the  Oglesby  corn  in  the  bins  of  the  ele- 
vator, and  pronounced  it  good.  Peterkin  himself  admits  such  examina- 
tion about  twelfth  April,  but  denies  it  at  the  later  date.  It  is  shown  that 
this  Oglesby  corn  was  the  balance  of  a  lot  out  of  which  plaintiff  bought 
his  shipment  on  the  steamship  St-  Louis  a  short  time  before,  and  it 
is  admitted  this  St.  Louis  shipment  was  good  sound  corn. 

Now  the  only  evidence  which  we  find  of  the  unsoundness  of  the 
Oglesby  com  at  the  time  of  its  delivery  consists : 

1.  In  Peterkin's  statement  that  Bernine,  the  foreman,  on  the 
fourth  May  took  a  sample  out  of  the  forward  hatch  and  one  out  of  the 
aft  hatch,  and  on  handing  him  the  former  said :  *'  This  is  the  Oglesby 
corn,"  and  of  the  latter,  "  this  is  the  Martin  corn,"  and  that  both  sam- 
ples were  heated  and  damaged.  Bernine  positively  denies  making 
these  declarations,  and  says  he  could  not  have  said  "  This  is  the  Oglesby 
corn,"  because  it  was  not. 

2.  On  the  fifth  May  samples  were  taken  from  same  hatches,  the 
ship's  bins  being  full,  and  these  samples  were  found  heated.  About 
♦eleventh  or  twelfth  May  samples  were  taken  by  Belknap,  a  corn  broker^ 
by  me/ins  of  a  "tryer"  piercing  the  cargo  to  depth  of  about  five  feet 
below  surface,  and  were  found  heated  and  discolored.  Bernine,  who 
loaded  the  vessel,  gives  it  as  his  opinion  that  the  Oglesby  corn  was  not 
reached  by  this  test. 

?.  When  the  vessel  was  unloaded,  about  fifteenth  May,  the  whole 
cargo  was  found  heated  and  damaged.  It  is  shown,  we  think,  satisfac- 
torily, that  if,  at  that  season,  damaged  and  heated  corn  were  piled  upon 
and  mixed  with  sound  corn,  the  whole  would  likely  become  infected  in 
the  course  of  a  week  or  ten  days ;  so  that  the  fact  of  the  Oglesby  corn 
being  heated  at  the  time  of  unloading  does  not  prove  it  to  have  been  so 
when  loaded. 

Now  can  we  accept  these  circumstances  as  establishing  with  reason- 
able certainty  the  bad  condition  of  the  Oglesby  corn  at  the  date  of  its 
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delivery,  when  its  good  condition  is  absolutely  and  positively  sworn  by 
one  of  the  defendants,  and  by  two  other  witnesses,  who  have  no  interest, 
«,nd  who  had  of  necessity  the  best  means  of  knowing  its  condition, 
especially  when  these  positive  statements  are  elsewise  corroborated,  as 
stated  heretofore,  and  contradicted  by  no  one  speaking  of  his  own 
knowledge  ? 

We  think  the  plaintiff  has  failed  to  prove  the  essential  facts  of  his 
case,  and  can  not,  therefore,  recover. 

The  judgment  below  was  in  favor  of  defendants,  and  is,  we  think, 
correct,  and  it  is  therefore  affirmed  with  costs. 


No.  6071. 
CrrY  OF  New  Orleans  vs.  F.  P.  Foubchy. 

One  who  claims  exemption  from  an  income  tax  on  the  ground  that  his  income  con- 
sists of  property  not  liable  to  taxation,  must  aflftrmatively  show  that  his  income 
does  so  consist. 

The  exemptions  from  taxation  of  $500  worth  of  household  furniture,  and  ?looo  of 
income,  do  not  violate  article  No.  118  of  the  constitution  of  this  State  reauirinc 
taxation  to  be  eauRl.  and  uniform.  It  does  not  appear  that  unlawful  exemptions 
of  property,  or  omissions  to  tax  certain  property,  will  alTect  the  validity  of  an 
entire  assessment. 

Oral  evidence  is  not  admissible  to  prove  the  written  demand  made  by  a  property 
owner  in  New  Orleans  on  the  Administrator  of  Assessments,  asking  for  a  reduc- 
tion of  the  assessment  on  his  property.  The  written  demand  itself  is  the  best 
evidence. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hate- 
Jc'uis,  J. 

Samuel  P.  Blanc  for  plaintiff  and  appellee. 

B.  E.  Forman,  J.  D,  Hill,  and  A.  &  W.  Voorhies  for  defendant  and 
appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  One  of  the  questions  most  elaborately  discussed  in 
this  case  is  dehors  the  record,  to  wit :  That  the  tax  on  defendant's 
income  is  unconstitutional,  for  the  reason  that  the  city  had  exempted 
?1000  of  income  in  violation  of  article  118  of  the  Constitution.  We  do 
not  find  in  defendant's  answer  any  allegation,  nor  in  the  record  any 
proof  of  the  fad  that  such  an  exemption  was  in  reality  made.  True, 
there  was  a  law  of  the  State  authorizing  and  directing  such  exemption, 
but  non  constat  that  the  city  did  so,  especially  if  the  doing  so  would 
have  been  unconstitutional,  as  argued  by  defendant. 

There  is  also  assigned  as  error  apparent  on  the  face  of  the  record, 
and  by  way  of  peremptory  exception  filed  in  this  court,  that  the  tax  on 
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defendant's  income  is  in  violation  of  the  act  of  Congress  and  the  public 
policy  of  the  United  States  exempting  legal  tendec  and  national  bank 
notes  from  State  and  municipal  taxation.  The  argument  is  that  the 
income  is  assessed  at  88000,  and  that  we  must  presume  these  dollars  to 
have  been  "  legal  tender  "  or  "  national  bank  "  dollars,  and,  therefore,  not 
taxable.  There  are,  perhaps.,  many  satisfactory  answers  which  might  be 
made  to  this  proposition.  It  suffices  to  say  that  a  court  can  not  j)re- 
siime  that  one  falls  within  an  exception  to  a  general  rule.  It  must  be 
proved.  As  there  is  no  proof  on  the  subject,  and  as  the  general  rule  is 
that  incomes  are  taxable,  we  must  hold  that  defendant  falls  within  the 
T^ile  and  not  within  the  exception. 

In  all  other  respects  this  case  presents  the  same  legal  and  constitu- 
tional questions  as  were  presented  in  that  of  the  "  City  of  New  Orleans  vs. 
J.  Davidson  and  J.  D.  Hill,  et  al.,"  lately  decided.  We  have  been  pressed 
in  earnest  and  able  arguments  to  reconsider  the  grounds  of  our  decis- 
ion'in  that  case.  The  questions  are  grave,  and  not  free  from  difficulty; 
but,  after  much  reflection,  we  are  unable  to  reach  any  different  conclu- 
sion from  that  already  announced. 

The  question  is,  does  article  118  of  the  Constitution  of  this  State 
forbid  the  Legislature's  exempting  from  taxation  3500  worth  of  house- 
hold furniture?  and  what  effects  are  produced  on  the  assessment  in 
general  by  illegal  exemptions  or  omissions  ?  Article  118  reads  as  fol- 
lows: 

"Taxation  shall  be  equal  and  uniform  throughout  the  State.  All 
property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law.  The  General  Assembly  shall  have  power  to  exempt 
from  taxation  property  actually  used  for  church,  school,  or  charitable 
purposes,"  etc. 

The  defendant  resists  the  payment  of  the  taxes  claimed  of  him  by 
the  city  for  the  year  1875,  for  the  reasons : 

1.  That  the  effect  of  the  exemption  of  8500  worth  of  household 
furniture  is  to  destroy  the  "  equal  and  uniform  "  character  of  the  tax. 

2.  That  the  Constitution  requires  "  all  propey-ty  "  to  be  taxed,  and 
that  it  must  be  taxed  "in  proportion  to  its  value." 

3.  That  the  only  property  susceptible  of  being  exempted  is  that 
"actually  used  for  church,  school,  or  charitable  purposes,"  and  that 
household  furniture  does  not  fall  within  these  exceptions. 

First.  As  regards  the  equality  and  uniformity  of  taxation :  It  is 
manifest  that  the  exemption  of  8500  worth  of  household  furniture  oper- 
ates equally  and  uniformly,  since  all  persons,  including  the  defendant, 
enjoy  its  benefits.  But  it  is  said  that  under  the  operation  of  this  rule 
a  man  possessing  as  his  only  property  $500  of  household  furni- 
ture pays  no  tax  at  all ;  while  his  neighbor,  possessing  81000  worth. 
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pays  a  tax  on  the  excess  over  $500.  That  the  per  centum  of  tax  in- 
creases, therefore,  as  the  amount  of  assessable  property  increases,  and, 
therefore,  the  tax  is  not  equal  and  uniform.  This  is  undoubtedly  mathe- 
matically true.  The  effect  of  every  exemption,  if  we  resort  to  abstract 
figuring,  is,  of  course,  to  increase  the  per  centum  of  tax  on  what  is  not 
exempted.  Biit  if  we  look  at  the  question  in  the  light  of  public  policy, 
and  of  political  economy,  we  can  readily  see  that,  perhaps,  the  exact 
sciences  do  not  furnish  absolutely  the  best  rules  for  its  solution.  Judge 
Cooley,  in  his  work  on  "Constitutional  Limitations,"  says:  "As  a  matter 
of  State  policy  it  might,  also,  be  deemed  proper  to  make  general 
exemption  of  sufficient  of  the  tools  of  trade,  or  other  means  of  support, 
to  enable  the  poor  man,  not  yet  a  pauper,  to  escape  becominga  public 
burden."  In  other  words,  that  by  a  judicious  system  of  exemptions 
the  per  centum  oT  taxation  might,  in  fad,  be  reduced  on  the  property 
subjected  to  taxation  by  preventing  the  public  burdens  from  being 
increased.  He  says  again:  "There  is  still  ample  room  for  apportion- 
ment after  all  such  exemptions  have  been  made.  The  constitutional 
requirement  of  equality  and  uniformity  only  extends  to  such  objects  of 
taxation  as  the  Legislature  shall  determine  to  be  properly  subject  to 
the  burden.  The  power  to  determine  the  persons  and  objects  to  be 
taxed  is  trusted  exclusively  to  the  legislative  department,"  etc.  Bur- 
roughs, on  Taxation,  p.  62,  says  the  rule  of  uniformity  "  must  extend  to 
all  property  subject  to  taxation,  so  that  all  property  may  be  taxed  alike, 
equally,  which  is  taxing  by  a  unirorm  rule."  Again  he  says,  p.  65: 
"  The  provision  of  uniformity  dges  not  prevent  the  State  from  exempt- 
ing from  taxation  objects  of  charity,  etc.,  and  tools  of  mechanics  to  a 
limited  extent."  Judge  Cooley  says  taxes  on  incomes  "  may  be  on  all 
incomes,  or  on  all  with  such  exemption  as  will  enable  the  taxpayer  in  a 
frugal  manner  to  support  himself  and  family."    Taxation,  p.  20. 

These  views  are  in  accord  with  those  expressed  by  this  court  in 
"  State  vs.  Poydras,"  9  A.  165,  where  it  was  said :  "  To  be  uniform,  taxa- 
tion need  not  bo  universal.  Certain  objects  may  be  made  its  subjects, 
and  others  may  be  exempted  from  its  operation;  certain  occupations 
may  be  taxed  and  others  not ;  but  as  between  the  subjects  of  taxation  in 
the  same  class  there  must  be  equality."  See,  also,  26  A.  493.  When  we 
turn  to  the  legislation  of  the  State  we  find  it  continually  proceedings 
upon  these  as  the  recognized  rules  of  taxation.  We  find  it  exempting- 
always  "  all  lands,  buildings,  etc.,  and  all  other  property  belonging  to 
the  United  States,  to  this  State,  or  to  any  parish,  city,  or  incorporated 
town  in  this  State."  "Colleges,  and  the  lots  of  land  appurtenant  thereto, 
and  their  apparatus,  etc."  "  Capital  stock  of  literary  institutions,  and 
library  associations,  and  public  lyceums."  "Cemeteries  and  grave- 
yards," whether  public  or  private.    "  Household  goods,  and  mechanics* 
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and  laborers'  tools,  to  •  the  amount  of  8500,"  and  so  on,  in  endless 
variety. 

Second.  But  if  defendant's  argument  is  good,  all  these  exemptions, 
except  those  for  churches,  schools,  and  charitable  purposes,  are  uncon- 
stitutional, for  he  maintains  that  by  the  Constitution  of  1868,  "  All  prop- 
erty'* or  none  must  be  taxed ;  and  he  cites  article  118,  which,  as  seen, 
declares  that  **  all  property  shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law."  We  do  not  construe  that  clause  as 
does  the  defendant.  It  simply  means  that  the  taxation  of  all  property 
subject  to  tax  shall  be  ad  valorem.  That  specific  taxes  shall  not  be 
levied  on  property. 

Third.  We  have  seen  that  the  uniform  practice  of  the  Legislature  in 
this  State  has  been  to  exempt  many  classes  of  property  not  embraced 
within  the  exception  of  **  church,  school,  and  charitable  purposes."  We 
have  seen  that  that  practice  is  sanctioned  by  the  highest  authority  at 
home  and  abroad,  as  legitimate  under  similar  constitutional  provisions. 
We  will  only  add  that  the  question  as  to  what  property  falls  or  shall  be 
embraced  within  the  class  designated  as  for  "  church,  school,  or  charita- 
ble purposes"  is,  of  necessity,  largely  one  of  legislative  discretion,  and 
that  this  court  would  with  reluctance  interpose  its  opinions  to  thwart 
this  legislative  discretion,  unless  there  was  a  manifest  and  flagrant  abuse 
of  it  We  are  not  prepared  to  say  that  in  any  of  the  exemptions  com- 
plained of  the  Legislature  has  transcended  its  authority.  On  the  con- 
trary, we  think  it  a  wise  and  beneficent  exercise  of  it  to  exempt  enough 
of  the  indispensables  of  life  to  save  the  poor  from  pauperism,  and  thus 
protect  property  and  society  from  increased  burdens. 

Holding,  therefore,  as  we  do,  that  none  of  the  exemptions  com- 
plained of  transcend  the  legislative  discretion,  it  is  unnecessary  to  con- 
sider the  defendant's  bills  of  exception  to  the  refusal  of  the  court  below 
to  allow  him  to  prove  the  aggregate  amount  of  these  exemptions. 

Nor  is  it  necessary,  perhaps,  to  express  any  opinion  as  to  the  effect 
of  unlawful  exemptions  or  omissions  upon  the  validity  of  the  entire 
assessment.  But  it  seems  proper  to  say  that  in  our  opinion  such 
exemptions  or  omissions,  whether  willful  or  not,  can  not  have  the  effect 
of  avoiding  the  entire  assessment.  To  so  hold  would  be  to  put  it  in  the 
power  of  one  man,  or  of  a  few  men,  by  misconduct  or  ignorance,  to  stop 
the  operations  of  the  State  Government  itself.  For  if  the  principle  con- 
tended for  is  correct,  it  does  not  admit  of  degrees,  and  hence  the  willful 
omission  or  exemption  of  property  to  the  value  of  810,000  from  the  rolls 
would  ajB  effectually  invalidate  the  whole  assessment  as  that  of  §1,000,- 
000.  Besides,  the  weight  of  authority  is  greatly  against  the  defendant's 
views.  See  Cooley  on  Taxation,  p.  155 ;  People  vs.  McCreevy,  34  Cal. 
432 ;  1  Dill.  536,  542 ;  17  Penn.  339 ;  see,  also,  26  A.  p.  702. 
58 
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The  only  remainiog  question  is  that  presented  by  defendant  in  his 
bill  of  exceptions  to  the  rejection  by  the  court  a  qua  of  the  testimony  of 
sundry  witnesses  to  prove  that  his  property  was  assessed  too  high,  and 
that  he  had  made  a  written  demand  on  the  administrator  of  assess- 
ments for  its  reduction.  Defendant's  allegation  is  that "  one  piece  of  his 
property  had  been  assessed  at  823,600,  when  it  was  not  worth  over  36000, 
and  that  he  had  in  due  season  made  a  written  demand  for  its  reduction." 
The  defendant  seems  to  have  been  in  error  in  this,  for  the  tax  list  sued 
on  enumerates  four  pieces  of  property,  the  highest  value  of  any  one 
piece  being  only  $8000,  and  their  ajrgregate  value  only  $14,800. 

The  plaintiff,  however,  objected  to  the  testimony  of  the  witnesses 
offered,  as  not  being  the  best  evidence,  as  irrelevant,  etc.,  and  the  court 
sustained  the  objection.  We  think  the  court  did  not  err,  as  the  proper 
and  best  evidence  would  have  been  the  written  demand,  which  the  law 
required  as  a  prerequisite  to  be  made,  and  which  defendant  alleged  he 
had  made. 

The  judgment  appealed  from  is  aflQrmed  with  costs. 


Dissenting  Opinions. 

DeBlanc,  J.  The  Constitution  provides — not  that  all  the  property 
which  the  Legislature  shall  think  proper  to  tax — but  that  all  property^ 
nothing  less— and  not  excluding  even  property  used  for  church,  school 
and  charitable  purposes — shall  be  taxed  in  proportion  to  its  value.  As 
to  property  aciually  used  for  such  purposes — and  none  other— the  Con- 
stitution empowers  the  Legislature  to  exempt  it  from  taxation.  To  that 
exception,  no  exception  can  be  added  without  violating  the  letter,  and — 
I  believe— the  spirit  of  the  constitutional  enactment. 

For  two  reasons,  the  exemption  complained  of  is  unconstitutional : 

1.  It  withdraws,  from  the  list  of  property  subject  to  taxation,  a 
considerable  portion  of  the  property,  every  fraction  of  which  should  be 
taxed. 

2.  It  extends  to  property  not  used  for  church,  school  and  charitable 
purposes,  and— it  is  evident— not  embraced  in  the  constitutional  ex- 
ception. 

The  exemption — as  to  the  income — is  more  clearly  unconstitutional 
than  that  already  referred  to.  The  Constitution  commands  that  an 
income  tax  shall  be  levied — ^not  on  any  restricted  class  of  persons — but 
upon  ALL  persons  pursuing  any  occupation,  trade  or  calling — ^not  on  any 
excess  of  their  income  over  one  thousand  dollars,  but  pro  rata  on  the 
AMOUNT  of  the  income.  Can  we  qualify  and  restrict  that  unqualified 
and  unrestricted  clause,  and  hold — though  the  Constitution  orders  the 
levy  of  that  tax  on  all  persons,  and  on  the  amount — whatever  it  may  be 
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— of  the  income,  that  the  Legislature  had  or  has  the  power  to  ordain  an 
exemption  repugnant  to  that  clause,  and  to  enact  that  said  tax  shall  be 
levied  but  on  one  class  of  persons — those  whose  income  exceed  one 
thousand  dollars,  and  on  only  the  excess  of  the  amount  fixed  by  its 
•enactment?  This — I  apprehend—can  not  be  done  without  violating  the 
article  of  the  Constitution,  relied  upon  by  the  defendants — C.  art.  118. 

Were  taxes  imposed,  levied  and  paid  in  strict  accordance  with  the 
provisions  of  that  article,  they  would  cease  to  be  a  discouraging  burden, 
and  would— light  and  multiplied  tributes,  almost  unfelt  by  the  people, 
<;ome  from  every  class  and  every  direction. 

For  these  reasons,  I  respectfully  dissent  from  the  opinion  and 
-decree  read. 


EoAN,  J.  I  concur  in  the  views  expressed  in  the  dissenting  opinion 
of  Mr.  Justice  DeBlanc ;  and  the  more  readily  because  by  a  comparison 
of  the  terms  of  article  118  of  the  Constitution  of  1868,  and  those  of 
article  124  of  the  Constitution  of  1864,  with  those  of  article  123  of  the 
CJonstitution  of  1852,  and  article  127  of  1845,  it  will  be  perceived  that 
there  is  a  very  marked  and  significant  change  which  could  not  have 
been  unintentional  or  without  meaning.  The  Constitution  of  1812  was 
entirely  silent  in  regard  to  the  power,  mode,  and  objects  of  taxation,  so 
that  it  furnishes  no  guide  in  this  inquiry.  Article  127  of  the  Constitu- 
tion of  1845  reads :  "  Taxation  shall  be  equal  and  uniform  throughout 
the  State  (after  the  year  1848);  all  property  on  which  taxes  may  be  levied 
jn  this  State  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law.  No  one  species  of  property  shall  be  taxed  higher 
than  another  species  of  property  of  equal  value  on  which  taxes  shatl  be 
levied.  The  Legislature  shall  have  the  power  to  levy  an  income  tax, 
and  to  tax  all  persons  pursuing  any  occupation,  trade,  or  profession." 
The  language  of  article  123  of  the  Constitution  of  1852  is  identically 
the  same,  leaving  out  the  words  "after  the  year  1848,"  while,  for 
the  first  time  in  the  history  of  the  State,  article  124  of  the  Constitu- 
tion of  1864  altogether  omitted  the  important  qualifying  words  "on 
which  taxes  may  be  levied,"  and  the  words  "on  which  taxes  shall 
be  levied/'  and  simply  provided  that  "taxation  shall  be  equal  and 
uniform  throughout  the  State.  All  property  shall  be  taxed  in  proportion 
io  its  value,  to  be  ascertained  as  directed  by  law ; "  followed  immediately 
by  the  provision :  "  The  General  Assembly  shall  have  power  to  exempt 
from  taxation  property  actually  used  for  church,  school,  or  charitable 
purposes;"  and  by  the  positive,  mandatory  words:  "The  General 
Assembly  shall  levy  an  income  tax  upon  all  persons  pursuing  "any  occu- 
pation, trade,  or  calling,  and  "  all  tax  on  income  shall  be  pro  rata  on  the 
Amount  of  income  or  bushiess  done."    The  provisions  of  article  118  of 
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the  Constitution  .of  1868  are  the  same,  except  that  the  word  "  may  *' 
instead  of  "  shall "  is  used  in  regard  to  the  levy  of  a  tax  upon  income. 

It  thus  appears  that  in  the  two  later  Constitutions,  including  the 
present,  all  property  except  that  specially  exempted  is  required  to  be 
taxed,  as  well  as  to  be  taxed  ad  valorem ;  and  that  all  incomes^  if  any 
tax  on  income  is  Imposed,  are  required  to  be  taxed,  as  well  as  to  be 
taxed  pro  rata  on  their  amount.  I  think  that  the  Constitution  contem- 
plates that  all  property  not  embraced  within  the  exemptions  stated  in 
it  shall  be  taxed,  and  that  the  burdens  of  taxation  on  the  defendants 
have  been  increased  without  warrant  of  law,  and  that  they  have  a  right 
to  redress  through  the  courts,  their  only  resort  The  evidence  is  more 
full  on  all  the  points  iij  the  case  of  Davidson  &  Hill.  In  City  vs.  David- 
son &  Hill  it  is  admitted  that  the  exemptions  complained  of  amount  to 
millions  of  dollars,  but  it  is  sufficient  in  all.  I  think  the  rule,  and  rea- 
son of  the  rule,  as  announced  by  Cooley  and  Burroughs,  can  not  oper- 
ate in  the  teeth  of  the  provisions  of  the  Constitution  of  this  State  to  the 
contrary.  I  base  my  conclusions  wholly  upon  those  provisions  which 
are  unlike  in  important  particulars  those  invoked  as  similar.  Were  it 
otherwise,  the  general  principle  invoked  by  the  plaintiff  might  apply. 

I  therefore  conclude  that  this  case,  and  the  others  of  the  same 
character,  are  with  the  defendants,  and  dissent  from  the  views  of  a 
majority  of  the  court,  and  from  its  decrees  in  all  of  them. 


No.  7056. 
The  State  vs.  George  Sales  et  al. 

Where  the  jury  in  a  criminal  case  bring  In  a  verdict  not  responsive  to  any  eharffo 

in  the  Indictment,  it  is  proper  for  the  court  to  direct  them  to  retire,  and  bring  in 

a  proper  verdict. 
An  indictment  which  states  that  one  of  the  accused  did  *'  assist  and  abet"  the  killlnflr 

and  murdering,  and  then  charges  that  he  was  "  accessory  before  the  fact  to  the 

killing:  and  murdering,"  is  fatally  inconsistent. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  St.  Tam- 
many.   Kemp,  J. 

H,  N.  Ogden,  Attorney  General,  for  the  State. 

J.  M,  Thompson  and  E.  F,  Russell  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  George  Sales  was  indicted  for  the  murder  of  one  Taylor. 
In  the  same  indictment  it  was  also  charged  "  that  one  Dan  Profflt,  one 
William  Sales,  and  one  Edward  Eyan,  with  force  and  arms  did  feloni- 
ously, willfully,  and  of  their  malice  aforethought  (did)  assist  and  abet  the 
said  George  Sales  in  the  killing  and  murdering  the  said  William  Taylor 
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aforesaid,  etc."  "  Therefore  (the  grand  jury)  do  find  and  present  the 
said  Dan  Profflt,  William  Sales,  and  Edward  Ryan,  as  aforesaid,  being 
accessory  before  the  fact  of  the  killing  and  murdering  the  aforesaid  Wil- 
liam Taylor."  Under  this  anomalous  indictment  the  accused  were 
jointly  tried,  and  as  appears  from  the  agreed  statement  of  facts  in  the 
record  the  jury  after  deliberating  returned  into  court  with  a  verdict  of 
guilty  without  capital  punishment  as  to  George  Sales,  and  found  the 
other  defendants  guilty  as  accessories  after  the  fact,  a  crime  with  which 
it  is  not  pretended  that  they  were  charged,  and  which  both  in  its  nature 
and  punishment  is  distinct  from  either  the  crime  of  murder  or  of  being 
accessory  before  the  fact  to  murder.  R.  S.  1870,  sections  784,  972,  and 
973.  The  judge  refused  to  receive  the  verdict  after  it  had  been  read  by 
the  clerk,  and  ordered  the  jurors  back  to  their  room.  They  IBnally  re- 
turned a  verdict  of  guilty  without  capital  punishment  as  to  George 
Sales,  acquitted  William  Sales  and  Edward  Ryan,  and  found  Dan 
Proflat "  guilty  as  accessory  before  the  fact,  without  capital  punishment," 
a  qualification  unnecessary,  as  under  the  law  one  convicted  as  accessory 
before  the  fact  can  only  suffer  the  same  kind  and  extent  of  punishment 
as  the  principal  offender.  R.  S.  972.  After  an  ineffectual  motion  for  new 
trial  and  in  arrest  of  judgment  the  parties  found  guilty  were  sentenced 
to  the  Penitentiary  for  life.    Dan  ProflQt  alone  has  appealed. 

The  motion  in  arrest  of  judgment  is  based,  first,  on  the  jury  having 
first  returned  a  verdict  of  guilty  of  the  lesser  offense  of  being  accessory 
after  the  fact,  and  it  being  therefore  illegal  and  incompetent  for  them  to 
reconsider  their  verdict  and  convict  the  defendant  Profflt  of  a  greater 
offense,  and  on  the  inconslBtency  and  illegality  of  the  indictment  in  first 
charging  that  the  accused  ProflQt  did  *•  assist  and  abet "  George  Sales  in 
the  killing  and  murdering  charged,  and  afterward  that  he  was  "  acces- 
sory before  the  fact  to  the  killing  and  murdering." 

As  to  the  first  ground,  it  is  only  necessary  to  say  that  the  verdict 
first  brought  in  by  the  jury  was  not  responsive  to  any  charge  contained 
in  the  indictment  as  to  the  defendant  ProflQt,  and  the  judge  therefore  did 
not  err  in  directing  them  to  retire  and  bring  in  a  proper  verdict. 

As  to  the  second  ground  of  the  motion  in  arrest,  we  think  the 
objection  to  the  indictment  fatal.  The  accused  ProflQt  was  evidently 
intended  to  be  indicted  as  accessory  before  the  fact,  but  the  statement 
in  the  indictment  that  he  did  with  force  and  arms  willfully  and  feloni- 
ously and  with  malice  aforethought "  assist  and  abet "  the  killing  and 
murdering  is  wholly  inconsistent  with  the  charge  of  being  accessory 
either  before  or  after  the  fact,  and  one  so  charged  can  not  be  indicted  as 
accessory.  State  vs.  White,  7  A.  531;  Chitty's  Grim.  Law,  262,  269;  State 
vs.  Maxent,  10  A.  743.  An  accessory  before  the  fact  is  one  xolio  being 
absent  at  the  time  of  the  commission  of  the  crime  (and  of  course  being 
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unable  to  "  assist  and  ahef*  in  its  commission)  doth  yet  procure,  counsel^ 
or  command  its  commission.  Ist  Hale's  Pleas  of  the  Crown,  p.  616* 
The  indictment  is  therefore  bad  for  this  reason,  and  as  it  attempts  to 
charge  the  accused  as  accessory  before  the  fact  in  terms  it  is  also  bad 
as  an  indictment  against  Proffit  as  a  principal  offender,  as  he  could  not 
be  both  absent  and  present  at  the  same  time,  and  without  being  present 
could  not  be  a  principal  in  the  murder.  Besides,  the  indictment  con- 
tains but  one  count,  and  even  if  both  crimes  were  consistent  and  other- 
wise properly  charged,  it  would  be  bad  for  that  reason  also. 

The  motion  in  arrest  of  judgment  must  prevail. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  and  they  are  avoided  and  reversed ;  that  the 
judgment  be  arrested,  and  the  appellant  Dan  ProflSt  be  discharged  from 
custody  and  further  prosecution. 


No.  6899. 
The  State  vs.  David  Sies. 
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I    „  g  Where  the  leffalitv  of  a  tax  is  in  dispute  this  court  has  jurisdiction  irrespective  of 

|el001085  the  amount  involved. 

'  30   9ig  Betail  grocers  who  have  paid  their  licenses  are  not  entitled,  as  such,  to  sell  liquor 

112   404  by  the  firlass.  but  are  entitled  to  sell  it  in  quantities  less  than  a  gallon,  to  be  con- 
sumed out  of  their  stores, 

A  PPEAL  from  the  Parish  Court  of  Avoyelles.    Normand,  J. 

K  K  Ogden,  Attorney  General,  for  the  State. 

A,  &  W.  Voorkies  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  This  suit  was  brought  in  the  parish  Court  of  Avoyelles, 
to  recover  from  defendant  the  sum  of  three  hundred  and  twelve  dollars 
— for  this: 

1.  That — from  the  Ist  of  January  1877,  until  the  institution  of  this 
suit — in  July  last — defendant  sold  or  gave  away — as  a  retail  grocer  or 
dealer — distilled  liquors  in  less  quantity  than  a  gallon,  and— as  such — 
owes  the  State  a  license  of  eighty-five  dollars. 

2.  That — for  having  failed  to  procure  and  exhibit  said  license,  he 
is  subject  to  a  fine  which — including  the  fees  of  the  district  attorney — 
amounts  to  one  hundred  and  fifty-two  dollars. 

This  action  was  brought  in  the  name  of  the  State,  and  defendant 
enjoined  from  carrying  on  his  business  as  a  retail  grocer  until  payment 
of  the  license,  fine  and  penalties  claimed  from  him. 

He  excepted  to  the  jurisdiction  of  the  parish  Court,  on  the  ground 
that  the  amount  involved  in  this  suit  exceeds  five  hundred  dollars,  and 
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— here — plaintiff  moves  that  the  appeal  be  dismissed,  because  the  mat- 
ter in  dispute  is  less  than  that  amount. 

We  have — before  us — a  ease  in  which  the  legality  of  a  tax  is  con- 
tested by  the  party  from  whom  it  is  claimed,  and  the  Constitution  pro- 
vides— ^in  express  terms,  that — whatever  may  be  the  amount  of  the  dis- 
puted tax— the  jurisdiction  of  this  Court  extends  to  such  a  case. 

Const,  art  74. 

Is  defendant  liable  for  a  license  of  $85,  as  keeper  of  a  coffeehouse, 
in  addition  to  that  of  $15,  which  he  has  paid  as  a  retail  grocer  ? 

He  did  not  sell  by  the  glass,  but  sold  in  quantity  less  than  a  gallon, 
and  this  he  had  the  right  to  do  under  the  license  which  he  paid. 

The  law — on  this  point — ^is  not  as  clear  as  it  might  have  been— but 
it  contains  a  provisicn  which — of  itself  is  suflQcient  to  defeat  plaintiff's 
action.  That  provision  is  in  these  words:  "  All  retail  grocers  selling  by 
the  glass  shall  pay — in  addition  to  the  grocery  license,  that  required  to 
keep  a  coffeehouse." 

These  expressions  leave  no  doubt  that  the  only  grocers  from  whom 
that  license  could  have  been  exacted  under  the  law  relied  upon  by  the 
district  attorney,  were  those  alone  who  sold  by  the  glass,  and  not  those 
who— as  defendant— sold  by  fractions  of  a  gallon,  to  be  consumed  out  of 
their  store. 

It  is — therefore — ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  avoided  and  reversed,  and  plaintiff's  demand  rejected 
with  costs  in  both  Courts. 


No.  6955. 

The  State  vs.  Ben  Weasel  et  al. 

The  confession  made  by  one  of  two  persons  jointly  indicted  for  the  same  offense, 
and  tried  tof^ether  by  the  same  jury,  is  not  admissible  in  evidence  a^rainst  any 
one  but  himself,  no  matter  whether  that  confession  be  made  in  the  course  of  his 
address  to  the  judge,  or  In  the  form  of  a  plea  of  guilty. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

H.  K  Ogden,  Attorney  General,  for  the  State. 

John  H.  Dlnkgrave  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  defendants  were  jointly  indicted,  tried,  and  found 
guilty  of  larceny  of  a  hog  and  sentenced  each  to  two  years  imprison- 
ment in  the  Penitentiary.  Williams  alone  has  appealed.  He  assigns  as 
error  in  this  court  that  the  record  does  not  disclose  that  a  grand  jury 
was  ever  impaneled  at  the  term  at  which  the  indictment  appears  to  have 
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been  found,  nor  that  the  person  whose  name  appears  as  foreman  of  the 
grand  jury  was  ever  appointed  as  such,  or  that  he  had  any  authority  as 
such  to  indorne  the  indictment  a  true  bill  and  sign  the  same.  Our  atten- 
tion is  also  called  to  a  bill  of  exceptions  to  the  ruling  of  the  court  in 
permitting  the  other  defendant,  Weasel,  to  state  upon  the  trial,  and  after 
the  evidence  had  closed  and  the  opening  argument  of  the  District  At- 
torney had  been  made,  "  that  he  had  been  persuaded  into  the  offense  by 
(his  co-defendant)  Robert  Williams,  and  that  he  had  struck  the  first  lick, 
and  Williams  finished  the  killing."  The  bill  states  that  this  statement 
was  made  in  obedience  to  the  instruction  of  WeasePs  counsel,  who  was 
not  the  same  who  represented  the  defendant,  Williams.  The  court  states 
that  permission  to  make  this  statement  was  asked  for  by  the  counsel 
for  Weasel  and  not  granted;  but  the  court  stated  that  the  accused  had 
the  constitutional  right  to  be  heard  by  himself  or  by  counsel,  and  that 
if  he  desired  to  do  so  he  might  address  the  jury  in  his  own  behalf,  which 
he  proceeded  to  do,  and  in  this  address  the  statement  complained  of  was 
made.  The  defendants  were  being  tried  together  at  the  time  under  a 
joint  indictment  for  the  same  offense,  and  before  the  same  jury  which 
subsequently  found  them  both  guilty.  The  confession  was  not  admissi- 
ble in  evidence  against  any  one  but  the  person  making  it.  Greenleafs 
Ev.,  volume  one,  third  edition,  sec.  233 ;  State  vs.  Fontaine,  26  A.  513. 
It  does  not  appear  to  have  been  so  restricted  by  any  instructions  from 
the  court,  and  was  no  more  admissible  when  made  in  the  form  of  an 
address  to  the  jury  than  if  made  in  the  form  of  a  plea  of  guilty,  or  an 
admission  of  guilt.  Indeed,  there  is  good  authority  for  the  position 
that  if  the  accused  be  represented  by  counsel  on  his  trial  he  has  not 
the  right  to  be  heard  himself,  and  as  a  rule  it  is  quite  unusual  to  permit 
both.  We  think  the  judge  erred  as  to  this  constitutional  right  where, 
as  in  this  instance,  he  was  so  defended  by  counsel.  At  all  events,  nei- 
ther under  this  nor  any  other  pretext,  could  any  statement  or  confession 
made  by  Weasel  be  heard  to  affect  his  co-defendant,  Williams.  That  it 
was  well  calculated  to  do  so,  and  to  influence  the  verdict  of  the  jury 
subsequently  rendered,  can  not  be  questioned.  The  State  could  not 
exclude  his  sworn  testimony  on  the  ground  of  his  being  ''jjarticeps 
criminis"  and  yet  avail  itself  of  this  unsworn  statement  against  the 
other  defendant,  Williams.  As  to  the  errors  assigned,  the  trial  being  in 
the  same  court  where  the  bill  was  found,  they  might  be  corrected  by 
certiorari  if  the  facts  were  otherwise.  State  vs.  Gates.  9  A.  94.  But  as 
we  have  concluded  to  remand  the  case  on  the  other  ground  it  is 
unnecessary  to  pass  directly  upon  them. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  avoided  and  set  aside,  and  the  case  remanded 
for  a  new  trial  as  to  the  defendant,  Williams. 
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No.  6976. 
The  State  vs.  John  Johnson. 

The  verdict  of  a  jury  in  a  criminal  case  will  not  be  set  aside  on  the  ground  that 
while  the  jury  were  deliberating  on  the  case,  two  of  the  jurors  separated  from 
the  others,  on  a  call  of  nature,  when  it  appears  that  they  were  a' tended  by  a 
deputy  sherilT  and  spoke  to  no  one  while  they  were  out. 

It  is  not  within  the  province  of  the  judge  presiding  at  a  criminal  trial  to  give  such 
instructions  to  the  jury,  after  they  have  returned  a  valid  verdict  in  the  case,  as 
shall  lead  to  a  change,  or  modification  of  the  verdict. 

When  in  a  prosecution  for  murder  based  entirely  on  circumstantial  evidence,  the 
State  finds  it  necessary,  as  a  link  in  the  chain  of  that  evidence,  to  trace  to  the  ac- 
cused a  motive  for  the  homicide  In  his  previous  quarrel  with  the  deceased,  it  is 
competent  for  the  defense  to  prove  facts  showing  similar,  or  stronger  motives 
in  others  to  do  the  same  act. 

APPEAL  from  the  Seventh  Judieial  District  Court,  parish  of  Pointe 
Coupee.     Yoist,  J. 

H.  N,  Ogden,  Attorney  General,  for  the  State. 

No  counsel  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  defendant  was  indicted  for  murder,  and  found  guilty 
without  capital  punishment,  and  sentenced  accordingly  to  the  Peniten- 
tiary for  life.  He  has  appealed,  and  is  unrepresented  by  counsel  in  this 
court  The  errors  complained  of  are  presented  in  bills  of  exceptions, 
accompanied  by  a  motion  for  new  trial,  referred  to  in  them. 

The  first  objection  was  to  an  alleged  separation  of  the  jury  while 
deliberating  on  the  case.  This  separation  consisted  in  two  of  the  jurors 
being  permitted  by  the  court  to  leave  the  jury  room  to  attend  to  a  call 
of  nature,  under  the  charge  of  a  deputy  sheriff,  who  testified  that  they 
spoke  to  no  one,  not  even  to  him,  while  they  were  out.  It  would  have 
been  more  regular  and  better  had  they  not  been  permitted  to  separate 
from  the  other  jurors,  who  should  all  have  retired  together.  Too  much 
caution  can  not  be  exercised  in  the  trial  of  capitfil  cases,  especially  to 
guard  against  the  separation  of  the  jury,  and  the  consequent  avoidance 
of  verdict  and  trial.  The  court  a  qua  refused  a  new  trial,  not  consider- 
ing the  separation  proved  to  be  such  as  might  be  supposed  to  affect  the 
verdict  In  the  State  vs.  Truber,  10  A.  501,  this  court  said  :  "  The  rule 
can  not  be  extended  to  such  temporary  or  necessary  separations  as  may 
be  necessarily  anticipated,  or  must  necessarily  occur  in  the  course  of  a 
protracted  trial ; "  and  that,  assuming  the  truth  of  the  statements  of  the 
witnesses  as  to  the  facts  of  which  the  court  below  was  the  exclusive 
judge,  it  was  not  prepared  to  differ  with  its  decision  upon  these  facts  as 
stated  in  the  record,  language  which  we  may  adopt  in  the  present  case. 

Second.  The  jury,  after  deliberating,  brought  into  court  a  verdict 
of  guilty,  with  a  recommendation  of  the  accused  to  the  mercy  of  the 
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court,  whereupon,  at  the  suggestion  of  the  district  attorney,  the  judge 
told  the  jury :  •*  If  by  that  verdict  they  intended  to  say,  "  guilty  without 
capital  punishment,  they  should  retire  again  to  their  room,  and  bring  in 
a  verdict  in  accordance  therewith  ; "  which  was  objected  to  by  defendant 
as  "  illegal,  and  a  dictation  to  the  jury  of  the  guilt  of  the  prisoner.'^ 
The  recommendation  to  the  mercy  of  the  court  did  not  vitiate  the  ver- 
dict of  guilty  as  first  brought  in  by  the  jury,  and  the  court  should  have 
received  the  verdict,  and  had  it  recorded.  It  is  dilficult  to  perceive  in 
what  the  accused  was  injured  by  the  qualification  of  the  verdict,  without 
capital  punishment,  as  subsequently  made  by  the  jury ;  nevertheless,  it 
is  possible  that  the  change  from  the  original  verdict,  which  was  in  legal 
intendment  a  simple,  unqualified  verdict  of  guilty,  to  guilty  without 
capital  punishment,  may  not  have  been  wholly  without  moral  effect,  at 
least  in  the  subsequent  stages  of  the  case,  and  we  think  that  in  so  grave 
a  matter  if  he  desired  it,  even  because  he  preferred  death  to  imprison* 
ment  for  life,  the  accused  was  entitled  to  have  the  verdict  entered 
as  originally  returned  into  court.  Under  that  verdict  the  law  gave- the 
judge  no  discretion  as  to  the  character  of  his  sentence.  The  recom- 
mendation to  mercy  could  not  affect  the  sentence  in  a  case  in  which  the 
court  had  no  discretion.  Had  the  jury  asked  instructions  as  to  the  legal 
effect  of  the  recommendation  to  the  mercy  of  the  court  before  announc- 
ing their  verdict,  it  would  have  been  proper  for  the  judge  to  give  them, 
but  not  afterward  to  permit  and  invite  a  change  in  a  legal  verdict  one© 
rendered.  It  was  the  province  of  the  jury,  and  not  of  the  court,  to  qual- 
ify the  verdict,  and  we  must  presume  that  the  judge  a  quo  had  so 
instructed  them  in  his  charge,  as  it  was  his  duty  to  do.  The  power  to 
dictate  or  cause  a  change  of  verdict  in  a  capital  case  is  too  dangerous  to 
be  sanctioned. 

Third.  It  appears  that  the  case  of  the  prosecution  rested  at  least 
largely  on  circumstantial  evidence,  there  being  no  witnesses  to  the 
homicide,  and  that  the  State  offered  evidence  of  the  quarrelsome  char- 
acter of  the  deceased,  and  of  a  quarrel  a  day  or  two  before  his  death 
with  the  accused,  who  had.  while  in  liquor,  uttered  threats  against  the 
deceased.  Whereupon,  on  cross-examination  of  the  State's  witness,  the 
counsel  for  the  accused  offered  to  prove  in  rebuttal  that  the  deceased 
had  quarrels  with  other  persons  a  few  days  previous  to  the  murder,  and 
that  the  persons  with  whom  those  quarrels  were  had  had  "  more  reason 
for  committing  the  murder  than  the  accused ; "  and  asked  the  witness 
on  the  stand  "  what  other  quarrels  the  deceased  had  besides  that  with 
the  accused  a  short  time  previously  with  other  persons; "  whereupon, 
the  State  objecting  that  the  evidence  was  irrelevant  and  inadmissible, 
the  court  refused  to  permit  the  question  asked,  or  to  hear  the  evidence^ 
and  the  defendant  excepted.    It  is  not  our  province  to  consider  what 
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was  or  what  was  not  proven  in  the  court  below,  or  whether  the  convic- 
tion was  justified  by  the  evidence. 

From  the  character  of  the  evidence  already  offered  by  the  State,  as 
set  forth  in  the  bill,  and  in  the  absence  of  direct  evidence  of  the  com- 
mission of  the  homicide  by  the  accused,  we  can  very  well  see  how  the 
evidence  offered  might  have  had  an  important  bearing  upon  the  ques- 
tion at  issue,  and  while  neither  the  quarrelsome  temper  of  the  deceased, 
nor  the  fact  of  his  having  quarrels  with  other  persons  than  the  accused 
at  other  times,  would  under  ordinary  circumstances  be  receivable,  or 
afford  ground  of  defense  when  it  became  necessary  for  the  State,  as  a 
link  in  the  chain  of  circumstantial  evidence,  to  trace  to  the  accused  a 
motive  for  the  homicide  in  this  previous  quarrel  with  the  deceased,  we 
are  not  prepared  to  say  how  far  the  evidence  rejected  might  have  influ- 
enced the  verdict,  and  we  think  it  was  competent  for  the  defense  to 
show  the  fact  of  the  existence  of  similar  or  stronger  motive  in  others  to 
do  the  same  act  which,  when  coupled  with  other  facts  and  circumstances, 
might  point  in  another  direction.  At  all  events,  in  the  absence  of  any 
counsel  for  the  accused  in  this  court  and  by  reason  of  the  other  rulings 
already  considered,  we  are  disposed  to  give  the  accused  the  benefit  of  a 
new  trial,  and  the  opportunity  to  produce  his  evidence. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  and  they  are  avoided  and  reversed,  and  the 
case  remanded  for  new  trial,  according  to  law  and  the  principles  of  this 
opinion. 


CoNcuBRiNG  Opinions. 

Manning,  C.  J.  I  think  the  two  verdicts  mean  the  same  thing. 
When  the  jury  found  the  prisoner  guilty,  and  recommended  him  to  the 
mercy  of  the  court,  they  expressed  in  their  own  natural  way  what  the  law 
expresses  in  the  statutory  words,  *  guilty  without  capital  punishment' 
If  the  first  verdict  can,  or  should,  be  construed  as  an  unqualified  one« 
the  recommendation  to  mercy  is  senseless  and  unmeaning,  because  the 
court  could  pass  but  one  sentence  on  the  convicted  person.  There  was 
no  option  with  the  court  then.    It  could  show  no  mercy. 

The  law,  in  reverence  of  the  sanctity  of  human  life,  and  in  tender 
compassion  for  the  frailty  of  man,  has  given  to  a  jury  a  part  of  the 
function  of  a  judge,  when  sitting  upon  a  case  involving  life.  The  proper, 
and  generally  the  sole,  function  of  a  jury  ia  to  find  the  fact  of  guilt  or 
innocence.  To  the  judge  is  confided  the  power  and  the  discretion  to 
impose  a  greater  or  less  punishment,  within  the  range  which  the  law  has 
established  as  meet  for  the  offense  of  which  the  prisoner  is  convicted. 
Bat  in  a  capital  case,  the  jury  can  assume  pro  hac  vice  this  power  of  a 
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judge,  and  pronounce  that  the  convict  shall  not  suffer  the  extreme  pen- 
alty of  the  law.  The  statute  has  provided  the  jury  with  a  phrase,  or 
form  of  words,  to  express  their  meaning,  when  they  exercise  this  faculty, 
but  those  words  are  not  sacramental,  and  the  use  of  others,  such  as 
those  of  the  first  verdict,  will  serve  the  same  le^al  purpose. 

The  judge  must  have  desired  only  that  the  jury  should  put  their 
verdict  in  the  usual  and  unmistakable  language  of  the  statute,  and  for 
that  purpose  sent  them  back.  This  has  not  to  me  the  appearance  of  a 
dictation,  or  even  a  suggestion,  of  a  verdict. 

There  was  error  in  the  rejection  of  the  testimony,  as  is  shown  in 
the  opinion  just  read  by  my  brother  Egan,  which  compels  the  remand- 
ing of  the  case,  and  for  that  reason,  I  concur  in  the  decree. 

DeBlanc,  J.    I  concur  in  the  opinion  of  Chief  Justice  Manning. 

Marr,  J.  I  concur  in  the  decree  remanding  this  case,  and  in  the 
opinion  of  Chief  Justice  Manning. 


No.  6945. 
Succession  of  FRAN901S  Lacroix. 

In  a  rule  to  compel  the  purchaser  of  property  at  a  succession  sale  to  comply  with 
his  bid.  ho  can  not  put  at  issue  the  ri-rhtf  ulness  of  the  recusation  of  the  judflre  of 
the  court  from  which  the  order  for  the  sale  issued. 

When  the  father  of  this  probate  judf;e  is  a  creditor  of  a  succession,  and  joins  the 
administrator  in  the  petition  for  a  sale  of  the  succession  property,  the  judsre 
may  properly  recuse  himself  from  passing  on  the  application  for  an  order  of 
sale.    In  such  a  case  the  jud^e  ad  hoc  should  sifirn  the  order  of  sale. 

The  probate  court  has  jurisdiction  to  order  the  sale  of  the  property  of  an  insolvent 
succession  without  convokinfi:  a  meeting  of  its  creditors. 

The  fact  that  the  succession  property  was  sold  by  order  of  court,  one  half  cash  and 
the  balance  on  a  credit  of  twelve  months,  will  not.  of  itself,  vitiate  the  title 
passed  by  the  sale. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tally, 
Judge  ad  hoc, 

W.  0,  Denegre  for  the  succession  and  appellee.  * 

Frank  MicJiinard  for  J.  Anglaie,  adjudicatee. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  defendant,  the  purchaser  of  succession  property  at 
succession  sale,  wajs  regularly  put  in  default  on  refusing  to  comply  with 
his  bid  and  the  terms  of  sale,  whereupon  this  rule  was  taken  to  compel 
compliance.  But  two  questions  are  presented  for  our  consideration: 
First,  the  rightfulness  of  the  recusation  of  the  judge  of  the  Second  Dis- 
trict Court  of  Orleans,  from  which  the  order  of  sale  emanated,  through 
a  judge  ad  hoc  called  to  the  bench  in  consequence  of  the  judge's  recusa- 
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tioD.  Of  this  it  may  be  remarked  that  the  order  of  recusation  having 
been  entered,  it  can  not  be  treated  as  an  absolute  nullity,  and  set  up  by 
the  defendant  in  this  collateral  way.  The  prhiciple  "omnia  prcesumuntur 
rite  acta  sunt"  would  come  in  aid  of  the  title  acquired  by  the  defendant 
at  the  probate  sale,  and  we  can  not  see  what  right  he  who  was  no  party 
.to  the  succession  proceedings  or  order  can  have  to  contest  its  validity. 
The  recusation  was,  however,  properly  entered ;  the  father  of  the  pre- 
siding Judge  was  a  creditor  of  the  succession,  and  joined  in  the  petition 
of  the  administrator  for  the  sale.  There  is  no  force  in  the  position  that, 
although  recused,  the  judge  of  the  court  should  have  signed  the  order 
of  sale,  instead  of  the  judge  ad  hoc.  The  books  are  full  of  cases  to  the 
contrary,  and  the  practice  has  been  universally  otherwise  in  this  State. 
Indeed,  it  often  happened  that  while  the  system  of  interchange  for  the 
trial  of  recused  cases  prevailed  the  interchanging  judges  were  holding 
court  at  the  same  time  in  different  and  distant  parishes.  The  signature 
of  the  judge  ad  hoc  is  the  only  proper  one  to  be  affixed  to  the  orders 
granted  by  him.  He  is  pro  hoc  vice  as  much  the  judge  of  the  court  as 
the  regularly  elected  and  presiding  judge,  and  his  acts  as  such  are 
entitled  to  as  full  recognition,  and  afford  aa  full  evidence  of  what  is  done. 
Any  party  in  interest  may  appeal  from  the  order  of  recusation,  but 
unless  it  is  done  suspensively  the  order  will  be  executed  notwithstanding, 
and  any  rights  acquired  by  third  persons  under  it  will  be  protected 
accordingly.  The  other  objection  to  the  validity  of  the  sale  is  that  the 
succession  is  insolvent,  and  that  a  sale  of  property  could  not  be  legally 
ordered  without  the  convocation,  first,  of  a  meeting  of  creditors,  that 
they  might  fix  the  terms  of  sale.  Of  this  it  may  be  remarked  that  the 
court  which  issued  the  order  had  jurisdiction,  beyond  question,  and  that 
it  is  too  well  settled  to  be  now  questioned  that  the  purchaser  was  not 
required  to  look  beyond  that.  Besides,  the  same  presumption  arises  as 
to  this  just  invoked  as  to  the  order  of  recusation.  The  fact  that  the 
sale  was  ordered  one  half  for  cash,  and  the  remainder  on  twelve 
months  credit,  did  not  of  itself  vitiate  the  title.  It  is  true  that  the  law 
contemplates  an  offering  first  for  cash,  of  succession  property  sold  to 
pay  debts,  and  th6n  on  twelve  months  credit,  if  it  fails  to  bring  its 
appraised  value,  and  that  such  is  the  usual  and  regular  mode  of  sale. 
If  the  administrator  departs  from  it,  and  injury  is  likely  to  accrue,  or  is 
apprehended  by  the  creditors,  they  may  stay  his  hands  by  injunction 
before  sale,  or  may  hold  him  responsible  after,  upon  proof  that  loss  has 
actually  resulted.  It  by  no  means  follows,  however,  that  titles  acquired 
fairly,  in  good  faith,  and  in  open  market  under  such  sale,  are  to  be  set 
aside  for  that  reason  only.  In  the  present  case  the  petition  of  the 
administrator  was  joined  in  by  at  least  a  dozen  creditors,  than  whom 
there  is  no  proof  that  there  are  any  others.    It  represents  that  the  sale 
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Is  necessary,  and  that  it  is  to  the  interest  of  creditors  that  it  should  be 
made  on  the  terms  asked  for,  and  is  supported  by  the  affidavit  of  the 
tittorney  that  the  property  would  sell  for  twenty-five  per  cent  more  on  a 
<;redit  than  for  cash.  There  is  no  allegation  or  evidence  that  the  prop- 
erty brought  less  than  its  appraised  or  real  value,  nor  does  any  one 
appear  to  complain  of  the  sale,  except  the  purchaser,  a  third  person  as 
to  all  of  these  proceedings,  except  the  sale  itself,  and  this  rule  to  enforce 
it  We  think  the  defenses  set  up  untenable.  The  interests  of  the  credit- 
ors and  of  the  succession  seem  to  have  been  well  guarded  in  the  order 
of  sale,  and  no  one  who  has  any  interest  or  right  to  complain  is  before 
us  for  that  purpose. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  affirmed,  with  costs  of  appeal. 


No.  6136. 
,  30  926  Hillary  Edwards  vs.  Wm.  Ricks  et  al. 

0118    454 
118    45fi' 

i  -  Neither  the  heirs  of  a  deceased  wrongdoer  nor  his  widow  in  community,  can  be 

30        92ft  held  liable  in  vindictive  damages  for  any  wrong  committed  by  him,  when  no 


122        125 


suit  for  dnmafires  has  been  instituted  before  his  death.  The  measure  of  their 
liability,  in  such  cases,  is  the  actual  damage  done  to  the  person  or  property  of 
the  sufferer. 

The  heirs  of  age  of  a  deceased  person  are  presumed  to  accept  the  succession,  and 
his  widow  to  accept  the  community,  unless  the  heirs  renounce  the  succession, 
and  the  widow  the  commuuity.  expressly,  and  by  public  act. 

TVhen  one  is  sued  as  heir,  or  widow  in  community,  or  in  any  other  representative 
capacity,  the  plea  of  general  denial  admits  that  capacity. 

The  widow  in  community  is  liable  for  one  half,  and  the  heirs  of  the  deceased,  each 
for  his  virile  portion  of  the  other  half  of  the  debt  due  by  the  deceased  on  ac- 
count of  a  trespass  committed  by  him. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa* 
Trial  by  jury.    Kemp,  J. 

James  H,  Muse  and  E.  F.  Russell  for  plaintiff  and  appellee. 

McEnery,  Ellis  &  Ellis  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  plaintiff  alleges  that  Wade  H.  Vamado  and  Wil- 
liam Ricks,  in  March,  1875,  with  force  and  arms,  drove  his  family  out  of 
his  dwelling,  and  away  from  his  premises,  and  lawlessly  threw  his  furni- 
ture out  of  said  dwelling,  thus  dispossessing  petitioner  of  his  home,  and 
then  nailed  the  doors  and  windows,  and  prevented  petitioner's  return  to 
his  said  home  ;  and  that,  by  their  "  violent,  lawless,  and  criminal  con- 
'duct,"  they  damaged  him  in  the  sum  of  $5000. 

That  since  said  wrong  TVade  H.  Vamado  has  departed  this  life,  leav- 
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ing  his  widow,  Dicey  Varnado,  and  Celia  Varnado,  wife  of  William 
Bicks,  and  R.  Scott  Varnado,  children  of  age;  and  that  said  widow  and 
two  heirs,  Celia  and  B.  Scott  Varnado,  have  taken  possession  of  his 
property  without  inveqtory,  and  are,  therefore,  liable  for  the  debts  ol 
said  deceased  wrongdoer  and  trespasser  aforesaid. 

He  prays  for  judgment  against  Bicks  for  85000,  and  against  the 
widow  and  two  heirs  of  Wade  H.  Varnado,  jointly,  for  35000,  according 
to  their  respective  interests  in  the  estate  of  said  Wade  H.  Varnado. 

Tlie  defiMadants  pleaded  the  general  denial.  The  case  was  tried  by 
a  jury,  who  found  a  verdict  for  $5000  damages  for  plaintiff.  The  court 
thereupon  rendered  judgment  against  the  defendants  for  that  sum,  as 
follows :  against  Ricks  for  85000 ;  against  the  widow  in  community  for 
82500;  and  against  each  of  the  two  heirs  for  81250,  the  judgment  being 
in  solido.    Defendants  appeal. 

1.  They  urge  in  this  court  on  behalf  of  the  widow  and  heirs  of 
Wade  H.  Varnado,  that  the  action  against  an  offender  is  personal,  and 
dies  with  him. 

2.  That  there  is  no  proof  that  Dicey  Varnado  is  the  widow,  nor 
that  Celia  and  R  Scott  Varnado  are  the  heirs  of  Wade  H.  Varnado,  nor 
that  they  are  possessed  of  his  estate. 

3.  That  the  judgment  is  not  in  conformity  to  the  verdicts 

4.  That  the  damages  are  excessive. 

We  will  consider  these  objections  in  their  order. 

1.  As  to  the  liability  of  heirs  and  legal  representatives  of  the 
wrongdoer  for  damages  resulting  from  his  torts,  crimes,  and  offenses. 
Under  the  Roman  civil  law,  except  when  instituted  and  put  at  issue 
before  death,  actions  for  damages  resulting  from  crimes  and  offenses 
perished  by  the  death  of  the  wrongdoer,  or  of  the  sufferer;  with  this 
qualification,  however,  that  the  heir  of  the  wrongdoer  was  not  permitted 
to  profit  by  the  wrong,  or  retain  the  fruits  of  it.  Inst  Lib.  iv.  tit.  12, 
sec.  1;  Dig.  50,  tit  17, 1.  38. 

Both  principles  have  been  modified  by  express  provision  of  our 
law. 

Article  25,  C.  P.,  provides :  "  Heirs  and  universal  legatees  may  be 
sued  for  civil  reparation  of  the  injury  caused  by  the  crimes  or  misde- 
meanors of  the  deceased  whose  succession  they  have  accepted,  although 
no  action  was  instituted  for  that  purpose  against  the  deceased  during 
his  life,  and  although  neither  he  nor  his  heirs  have  been  benefited  by 
such  offense."  The  act  of  1855,  now  part  of  article  2315,  C.  C,  provides 
that  "  the  right  of  this  action  shall  survive  in  case  of  death,  in  favor  of 
the  minor  children  and  widow  of  the  deceased,  or  either  of  them,  and  in 
default  of  these,  in  favor  of  the  surviving  father  and  mother,  or  either 
of  them,  for  the  space  of  one  year  from  the  death." 
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By  our  law,  as  by  the  Boman  law,  actions  for  torts  do  not  abate  by 
the  death  of  either  of  the  parties  after  issue  joined.  C.  P.  21,  Vincent 
vs.  Sharp,  9  A.  463. 

It  will  be  seen  that  by  article  25,  C.  P.,  the  liability  of  the  heirs  and 
representatives  of  the  wrongdoer,  who  has  not  been  sued  before  his 
death,  is  limited  to  the  civil  reparation  of  the  injury  done  by  him. 
This  language,  we  think,  clearly  excludes  their  liability  for  exemplary  or 
punitory  damages.  The  measure  of  their  liablUty  consists  in  repairing 
the  actual  damage  done  to  the  person  or  property  of  the  sufferer.  Any 
thing  more  is  in  the  nature  of  punishment,  and  neither  reason  nor  law 
would  sanction  its  infliction  upon  any  other  than  the  wrongdoer.  The 
same  principle  should  apply  to  the  liability  of  the  surviving  widow  who 
accepts  the  community.  Her  liability  is  for  one  half  the  community 
debts,  and  should  cease  when  civil  reparation  ends.  Any  more  would  be 
punitory. 

These  views  are  those  held  by  us  in  the  case  of  "  Jones  vs.  Succes- 
sion of  Hoss,"  29  A.  564,  where  we  held  in  substance  that  actions  for 
injury  done  to  the  feelings  and  reputation,  not  affecting  person  or  prop- 
erty, did  not  survive  against  the  heirs  of  the  wrongdoer.  We  adhere  to 
that  view. 

2.  The  plaintiff  sues  Dicey  Vamado  as  widow  in  community,  and 
Celia  and  R.  Scott  Vamado  as  unconditional  heirs  of  Wade  H.  Vamado. 
Their  answer  is  a  general  denial. 

It  appears  from  the  evidence  and  pleadings  that  Dicey  is  the  widow, 
and  R.  Scott  an  heir  of  the  deceased,  Wade  H.  Varnado,  but  there  is  no 
proof  as  to  Celia. 

Article  1000,  C.  C,  dedlares  that  "  the  person  called  to  the  succession 
does  an  act  which  makes  him  liable  as  heir,  if  when  cited  before  a  court 
of  justice  as  heir,  for  a  debt  of  the  deceased,  he  suffer  judgment  to  be 
given  against  him  in  that  capacity,  without  claiming  the  benefit  of 
inventory,  or  renouncing  the  succession." 

Civil  Code,  article  1017,  provides :  **The  renunciation  of  a  succession 
is  not  presumed ;  it  must  be  made  expressly  by  public  act,  etc."  The 
same  rules  are  applicable  to  the  wife's  acceptance  or  renunciation  of  the 
community,  when  terminated  by  death  of  the  husband,  except  that  she 
can  not  accept  under  benefit  of  inventory.  She  is  presumed  to  accept  if 
she  does  not  expressly  renounce.    Ludeling  vs.  Felton,  29  A.  719. 

When  a  party  sues  or  is  sued  in  a  representative  capacity  conferred 
by  law,  such  as  curator,  tutor,  heir,  etc.,  a  general  denial  does  not  put  at 
issue  the  existence  of  that  capacity.  1  A.  336  ;  3  M.  378 ;  2  N.  S.  389 ;  4 
N.  S.  615;  5  N.  S.  343;  1  L.  113,  283;  4  L.  328;  19.  L.  429. 

We  think  it  clearly  results  from  these  principles  that  the  general 
denial  filed  by  the  heirs  and  widow  in  community  (being  capacities  cre- 
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ated  by  law)  did  not  put  plaintiflf  on  proof  of  such  capacities,  which, 
not  being  specially  denied,  were  admitted. 

3.  Ricks,  and  the  estate  of  Varnado,  represented  by  the  widow  and 
heirs,  are  sued  as  co-trespassers  and  solidary  obligors.  To  the  extent 
that  the  estate  of  Varnado  is  liable,  the  judgment  against  it  would  be 
solidary  with  that  against  Ricks,  but  would  divide  itself  as  follows :  one 
half  against  the  widow,  and  one  half  against  the  two  heirs  jointly. 

4.  It  is  said  the  damages  awarded  are  excessive.  The  evidence 
discloses  a  most  cruel,  unmanly,  and  wanton  outrage,  perpetrated  by  the 
deceased,  Varnado,  and  Ricks,  upon  the  defenseless  wife  and  children  of 
plainti£f,  who  were  ejected  at  night  from  their  home,  and  their  house- 
hold goods  thrown  out  of  doors,  during  plaintiff's  absence  from  home. 
It  is  unnecessary  to  go  into  particulars.  So  far  as  Ricks  is  concerned, 
we  shall  not  disturb  the  verdict  of  the  jury,  who  awarded  $5000  dam- 
ages against  him.  But  we  have  seen  that  the  widow  and  heirs  of  Var- 
nado are  not  liable  to  the  infliction  of  these  exemplary  and  punitive 
damages,  but  only  for  civil  reparation.  The  evidence  as  to  the  actual 
damages  done  is  not  very  satisfactory  or  definite,  but  we  think  it  better 
that  we  now  decide  the  whole  case.  We  think  that  three  hundred  dol- 
lars would  cover  the  actual  loss  of  plaintiff  resulting  from  the  wrongful 
acts  complained  of,  and  will  give  judgment  against  the  widow  and  heirs 
of  Varnado  f  op  that  amount. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from,  as  relates  to  the  defendant.  Ricks,  be  affirmed,  with 
costs  of  both  courts.  That  said  judgment,  as  against  the  widow  and 
heirs  of  Varnado,  be  amended,  and  reduced  to  three  hundred  dollars  (in 
mlido  with  the  judgment  against  Ricks).  Said  three  hundred  dollars  to 
be  paid,  one  half  by  Dicey  Varnado,  and  one  half  by  Celia  and  R.  Scott 
Varnado,  jointly.  That  the  costs  of  the  court  below  be  paid  by  the 
defendants,  and  the  costs  of  appeal  as  to  said  widow  and  heirs  be  paid 
by  plaintiff.    That  said  judgment  as  thus  amended  be  afQrmed. 

59 
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DePoret  vs.  Gusman. 

No.  7033. 
Lbopold  de  Pobet  vs.  a.  L.  Gusman  et  al. 

A  non-resident  debtor  sued  in  this  State  and  personally  cited,  may  have  a  personal 
jad^rment  rendered  asrainst  him  for  the  whole  debt  due  by  him. 

A  power  of  attorney  authorizinsr  an  asrent  to  sue  for  a  specific  debt,  and  to  do  all  in 
the  premises  that  the  principal  could  do.  carries  with  it  the  power  to  make  the 
suit  effective  by  attachment. 

No  act  done,  or  declaration  made  by  an  aflrent  in  his  Individual  capacity,  and  un- 
authorized by  his  principal,  can  estop  him  from  doin^r  any  thine  he  is  author- 
ized  to  do  as  asrent. 

A  creditor's  oath  to  the  fact  alone  of  the  non-residence  of  his  debtor,  (rives  him  the 
rlfirht  to  attach  the  latter*s  property.  He  need  not  swear  that  the  debtor  "  can 
not  be  cited." 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    McVea,  J. 

Favrot  <&  Lamon  and  I,  &  G.  W.  Burgess  for  plaintiff  and  appellee. 

E.  W,  d  8.  M,  Eobertson  for  defendants  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Spencbb,  J.,  and  on  the  rehearing  by  Manning,  C.  J. 

Spencer,  J.  This  suit  is  brought  by,  and  in  the  name  of,  Leopold 
DePoret  against  A.  L.  Gusman,  Mrs.  Zoe  Garig,  and  Mrs.  Zulme  Hear- 
sey,  the  simple  and  unconditional  heirs  of  Gabriel  Gusman,  deceased. 
A.  L.  Gusman  is  a  citizen  and  resident  of  New  York,  but  was  in  East 
Baton  Bouge  at  the  time  of  the  institution  of  this  suit,  and  was  person- 
ally cited. 

The  petition  alleges  his  citizenship  in  New  York,  and  that  he  is 
about  to  convert  his  property  in  Baton  Bouge  into  money,  in  order  to 
put  it  beyond  the  reach  of  his  creditors,  and,  therefore,  prays  an  attach- 
ment The  affidavit  for  attachment  and  the  bond  were  made  by  one 
of  the  defendants,  Mrs.  Hearsey,  as  the  agent  and  attorney  in  fact  of 
DePoret,  the  plaintiff,  under  a  special  power  of  attorney,  which  is  pro- 
duced. 

The  plaintilf  s  claim  against  Gabriel  Gusman,  and,  therefore,  against 
his  said  children  and  heirs,  is  based  upon — 

1.  An  act  of  partition  made  August  25,  1866,  among  the  heirs  of 
Esther  DePoret,  in  which  Gabriel  Gusman  appeared  as  the  agent  and 
attorney  in  fact  of  plaintiff,  one  of  the  heirs,  and  received  for  him  the 
sum  of  $2577  93J.  In  this  act,  Gusman  explicitly  declares  himself  the 
agent  and  attorney  in  fact  of  Leopold  DePoret,  "  by  virtue  of  an  act  of 
procuration  of  record,  in  book  V  of  notarial  acts  of  the  city  of  Baton 
Bouge,"  etc. 

2.  An  act  of  sale  by  Gusman,  as  agent  aforesaid,  of  date  January 
9,  1871,  of  certain  real  estate  belonging  to  his  principal,  in  which  he 
acknowledges  to  have  received  $648  in  money  and  notes. 
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In  the  face  of  these  acts  and  the  evidence  In  this  record,  it  is  idle  to 
attempt  to  dispute  the  receipt  of  these  sums  by  Gabriel  Gusman.  The 
testimony  of  the  defendant,  A.  L.  Gusman,  himself,  who  most  strenu- 
ously contests  this  suit,  shows  that  his  father's  own  books  disclose  its 
receipt.  Nor  is  there,  so  far  as  we  can  discoy^c  the  slightest  evidence 
that  he  ever  paid  it  over  to  plaintifll  His  books,  it  seems,  contain  a 
statement  that  he  remitted  a  bill  for  92500  to  plaintiff  at  Paris,  but  it 
was  returned  to  him,  as  the  plaintiff  could  not  be  found.  The  plain- 
tiff voluntarily  remitted  all  claim  for  interest  on  these  sums  up  to  17th 
Febn  lary,  1873,  the  date  of  Gabriel  Gusman's  death,  because,  we  presume, 
no  demand  had  ever  been  made  on  him  for  the  money  by  DePoret. 

It  is  unnecessary  to  notice  defendants'  bill  of  exceptions  to  the  in- 
troduction of  the  power  of  attorney  from  plaintiff  to  Gusman  as  being 
the  copy  of  a  copy,  since  the  act  of  partition  contains  ample  proof  of  the 
Bgency,  and  even  specifies  the  book  in  which  the  mandate  is  recorded. 

On  the  merits  of  the  case,  the  existence  and  justice  of  this  debt,  there 
can  be  not  the  slightest  doubt  In  fact,  each  and  every  one  of  these 
heirs,  and  especially  A.  L.  Gusman,  are  estopped  from  denying  it.  They 
over  and  again,  in  their  transactions  about  this  estate  of  their  father, 
admitted  its  existence,  and  even  set  apart  property  to  sell  to  pay  it. 

But  it  seems  that  Mrs.  Hearsey,  one  of  the  heirs  and  a  defendant 
herein,  in  the  course  of  these  attempted  settlements  of  the  father's  estate 
claimed  that  she  was  owner  of  these  claims — that  DePoret,  the  plaintiff, 
had  given  them  to  her — and  in  certain  suits  between  her  and  her  co-heirs 
she  swore  that  she  owned  them,  and  A.  L.  Gusman  swears  that  on  one 
occasion  she  exhibited  to  him  a  paper  which  she  said  was  evidence  of 
the  gift,  but  she  did  not  let  him  read  it.  These  declarations  were  made 
in  1873,  and  even  as  late  as  May,  1874.  The  present  suit  was  brought 
by  DePoret  in  September,  1874,  and  the  power  of  attorney  under  which 
Mrs.  Hearsey  made  the  oath  and  gave  the  bond  for  attachment  bears 
date  in  France,  November,  1873. 

In  the  present  suit,  September,  1874,  she  swears  that  DePoret  is  the 
owner.  She  has  certainly  by  her  conduct,  averments,  and  oaths  placed 
herself  in  a  position  that  needs  explanation.  She  is  a  co-defendant  in 
this  suit,  and  yet  appears  as  agent  of  the  plaintiff,  in  swearing  out  an 
attachment  against  her  brother  and  co-defendant,  A.  L.  Gusman.  True, 
this  is  a  suit  against  joint  heirs,  for  their  virile  shares  of  a  debt  of  the 
ancestor,  and  might  have  been  brought  against  each  one  separately.  See 
Acts  of  187L 

If  it  were  made  to  appear  that  her  co-defendants  had  been  prejudiced 
in  their  defense  by  this  conduct  of  hers,  we  should  be  indisposed  to  tol- 
erate it.  But,  as  we  have  said,  there  is  no  doubt  of  the  correctness  of 
this  daim.    The  only  objection  ever  made  to  it  was  to  the  interest,  as 
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no  demand  had  been  made,  and  Gusman's  books  showed  an  effort  to 
pay  it,  or  at  least  part  of  it.  But  this  objection  has  been  removed  by 
the  remission  which  has  been  made  of  all  interest  prior  to  Gasman's 
death. 

It  \3  not  for  us  to  reconcile  Mrs.  Hearsey's  inconsistencies.  If  she 
were  ever  the  owner — if  DePoret  ever  in  fact  gave  or  promised  to  give 
her  these  claims — still  it  is  true  that  at  the  time  this  suit  was  instituted 
she  disavows  it  and  swears  that  DePoret  was  the  creditor;  and  as  we  do 
not  perceive  that  the  defendants,  A.  L.  Gusman  and  Mrs.  Gang,  have  any 
real  defense  to  the  claim,  in  any  body's  hands,  we  do  not  think  the  ques- 
tion material.  At  all  events,  there  is  no  proof  binding  on  DePoret  that 
he  ever  parted  with  his  undisputed  ownership.  Mrs.  Hearsey's  declara- 
tions in  her  own  name  and  interest,  and  for  her  own  purposes,  out  of  the 
presence  of  DePoret,  that  he  had  given  them  to  her,  certainly  can  not  be 
held  to  have  divested  him  of  his  rights. 

We,  therefore,  hold  that  so  far  as  this  record  discloses,  DePoret  is 
still  the  creditor,  and  is  not  estopped  or  barred  from  asserting  his  rights 
by  Mrs.  Hearsey's  declarations  and  acts.  The  fact  that  in  November, 
1873,  DePoret  executed  a  power  of  attorney  to  her  as  his  agent  to  sue 
for  and  collect  this  very  debt,  is  evidence  that  he  then  considered  him- 
self the  creditor,  although  even  after  the  receipt  of  this  power  it  seems 
that  Mrs.  Hearsey  continued  for  some  months  to  assert  her  ownership. 

We  repeat  that  the  debt  is  fully  established  against  Gabriel  Gus- 
man, and  as  it  is  admitted  that  the  defendants  are  his  pure  and  simple 
heirs  judgment  was  properly  rendered  in  personam  against  each  for 
their  virile  share.  We  can  not  assent  to  the  proposition  of  defendants' 
counsel  that  the  suit  against  A.  L.  Gusman,  being  by  attachment,  the 
whole  proceeding  falls  as  to  him,  if  the  attachment  be  set  aside.  He 
was  a  non-resident  of  the  State,  temporarily  in  Baton  Rouge,  where  the 
succession  of  his  father  was  opened,  and  was  personally  cited.  A  partj- 
having  no  residence  or  domicile  in  the  State  may  be  cited  wherever 
found,  and,  upon  such  citation,  may  be  jpersonalhj  condemned.  C.  P. 
165,  No.  5. 

A.  L.  Gusman,  however,  contends  that  the  attachment  of  his  prop- 
erty was  illegal — 

1.  Bccau3)  the  power  of  attorney  under  which  Mrs.  Hearsey  acted 
was  insufficient. 

2.  Because  Mrs.  Hearsey  was  estopped  from  making  the  affidavit, 
etc.,  as  agent  of  DePoret,  because  of  her  previous  contradictory  judicial 
admissions  and  sworn  declarations  anterior  and  subsequent  to  the  date 
of  the  said  power. 

3.  Because  the  allegation  that  he  was  about  to  convert  his  property, 
etc.,  was  false,  and  because  the  other  allegation  that  he  was  a  citizen  of 
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New  York  and  non-resident  of  this  State  was  insufiftcient  of  itself  to 
warrant  the  attachment. 

4.  Because  DePoret  was  not  the  owner  of  the  claims,  etc.  This 
last  ground  we  have  already  considered  in  connection  with  the  merits, 
and  it  need  not  be  further  noticed. 

1.  As  regards  the  sufficiency  of  the  power.  It  appoints  Mrs.  Hear- 
sey  agent  and  attorney  in  fact  "  for  me  and  in  my  name  and  stead,  to 
ask,  demand,  sue  for,  recover,  and  receive  all  such  sums  of  money,  debts, 
goods,  rents,  dues,  and  accounts,  *  *  *  *  as  shall  be  due,  owing, 
payable  to,  belonging  to  or  detained  from  me,  giving  and  granting  imto 
my  said  agent  my  full  and  whole  power,  strength,  and  authority  in  all 
matters  pertaining  to  the  several  successions  of  Esther  Mainville,  Esther 
DePoret,  and  Gabriel  Gusman,  deceased,  to  sue  for  and  receive  the 
amount  for  me  drawn  by  my  representative,  Gabriel  Gusman,  in  the 
lawful  partition  of  August  25, 1866,  and  to  recover  the  value  or  posses- 
sion of  the  lot,  etc.,  known  as  "  Hall's  Row,"  received  and  invested  by 
my  aforesaid  representative,  with  all  interest,  etc.,  «  *  *  and  I 
hereby  empower  my  said  agent  *  *  *  *  to  do  all  and  every  other 
act  or  acts,  thing  or  things,  etc.,  which  may  be  needful  and  necessary  in 
the  premises  *  *  *  *  as  fully  to  all  intents  and  purposes  as  I  might 
or  could  do,  if  personally  present,"  etc. 

We  think  that  this  power  specially  authorizing  the  agent  to  sue  for 
these  specific  debts,  and  to  do  all  and  every  act  and  thing  in  the  prem- 
ises which  the  constituent  could  himself  do,  carries  with  it  the  power 
to  make  that  suit  effective  by  attachment,  if  deemed  necessary.  It  is  a 
much  stronger  case  than  that  of  Dwight  vs.  Weir,  6  A.  706.  Upon  the 
authority  of  that  case,  and  of  Fulton  vs.  Brown,  10  A.  350,  as  well  as 
upon  the  terms  of  the  instrument,  we  think  the  agent  was  authorized  to 
sue  out  the  attachment  in  this  case. 

2.  As  to  Mrs.  Hearsey  being  estopped  from  making  the  oath  and 
giving  the  bond,  etc.,  in  this  case,  as  agent  of  DePoret,  we  are  unable  to 
see  in  what  way  her  acts,  done  in  her  own  name  and  for  her  own  in- 
terests and  purposes,  can  be  pleaded  as  an  estoppel  of  DePoret.  This 
suit  is  brought  by  DePoret,  who  shows  by  authentic  evidence  his  right 
to  the  money  sued  for.  Can  the  unauthorized  assertion  by  her,  out  of 
his  presence,  of  the  ownership  of  his  rights,  divest  him  of  them  ? 

The  case  of  Gilbert  vs.  Hollinger,  14  A.  441,  was  where  plaintiff's 
agent  in  a  suit  in  the  United  States  court  swore  out  an  attachment 
under  allegations  that  the  defendant  resided  in  Louisiana,  and  then 
voluntarily  abandoned  and  discontinued  the  suit,  renewing  it  on  same 
day  in  the  State  court  under  allegation  that  defendant  resided  in  Ala- 
bama, In  both  cases  he  icas  acting  as  agent,  and  under  the  rule  qui 
facitper  allum  facit  per  se,  the  court  properly  held  that  the  plaintiff 
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could  not  maintain  his  attachment  in  the  face  of  these  his  contradictory 
allegations.  So,  in  the  case  of  Howell,  Tax  Collector,  va  The  Sheriff,  27 
A.  701,  had  the  second  suit  been  a  contest  between  the  State  and  the 
seizing  creditor,  can  any  body  suppose  that  Howell's  declarations  in  the 
first  suit,  wherein  he  claimed  the  "property  in  question  as  his  own,  would 
have  estopped  the  State  from  asserting  its  ownership  and  proving  it,  if 
needbe,  by  Howell  himself?  The  doctrine  of  estoppel  by  the  acts  or 
declarations  of  an  agent,  must,  in  the  nature  of  things,  find  its  applica- 
tion only  when  those  acts  and  declarations  were  done  or  made  by  the 
agent  as  such.  In  the  case  before  us  the  acts  and  declarations  of  Mrs. 
Hearsey  pleaded  in  estoppel  were  not  done  or  made  as  agent  of  FOret, 
but  avowedly  in  her  own  name,  interest,  and  behalf.  We  can  not  see 
that  they  prevent  her,  as  his  agent  in  this  suit,  verifying  his  allegations 
by  her  oath.  Besides,  there  is  not  necessarily  any  inconsistency  in  her 
claiming  to  be  owner  of  a  chose  in  action  in  January  or  February,  and 
afterward,  in  September,  swearing  that  another  person  was  then  owner 
of  it    Both  statements  might  be  true. 

3.  Article  240  C.  P.  enumerates  the  cases  in  which  attachments  will 
lie.  The  second  one  is  "  when  the  debtor  resides  out  of  the  State.'^ 
The  mere  fact  of  non-residence  gives  the  right  of  attachment,  even  when 
the  debtor  is  present  in  the  State.  1  N.  S.  412  ;  18  A.  526,  305.  But  the 
counsel  contends  that  article  240  is  modified  by  article  243,  and  that  the 
words  "  so  that  citation  can  not  be  served  on  him,"  refer  to  and  qualify^ 
not  only  the  preceding  words  "  conceals  himself,"  but  also  the  words 
"  resides  out  of  the  State,"  so  that  in  the  counsel's  view  it  is  not  suf- 
ficient to  swear  that "  the.  debtor  resides  out  of  the  State,"  but  also  that 
'*  he  can  not  be  cited."  This  is  an  error,  and  will  be  manifest  by  a  simple 
comparison  of  the  two  articles.  Article  243  simply  repeats  the  pro- 
visions of  article  240,  which  in  its  third  paragraph  gives  attachment 
"  when  the  debtor  conceals  himself  to  avoid  being  cited,"  etc  Article 
243  repeats  when  the  debtor  "  conceals  himself  so  that  citation  can  not 
be  served  on  him." 

The  court  below  gave  Judgment  for  plaintiff  for  the  amounts  claimed, 
with  interest,  from  17th  February,  1873,  at  five  per  cent,  and  maintain- 
ing the  attachment  against  A.  L.  Gusman.  We  think  the  judgment  is 
correct,  and  it  is,  therefore,  affirmed  at  the  costs  of  appellants. 


On  Behearing. 

Manning,  G.  J.  We  are  not  disposed  to  change  our  decree  prevl* 
ously  made,  as  upon  re-examination  we  think  it  correct    Therefore 

It  is  ordered  and  adjudged  that  our  former  decree  remain  undis- 
turbed 
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30    935 

J.  Mat.  Wells,  Ja,  Exbcutob,  vs.  F.  M.  and  Ida  Wells.  11^ ^^ 

One  who  holds  as  owner  peaoeable.  public,  and  uninternipted  possession  for  ten 
years  of  an  Immovable  which  he  has  acQuired  from  one  whom  ho  honestly  be- 
lieved to  be  the  real  owner,  under  a  title  translative  of  the  property,  acquires  by 
prescription  the  lethal  ownership  of  the  immovable. 

Whoever  alleges  bad  faith  in  the  possessor  of  property  who  claims  a  title  to  It  by 
prescription,  must  prove  the  bad  faith. 

The  universal  le^ratee  of  a  succession  who  has  accepted  the  same,  and  who  has  also 
qualified  as  executrix,  may.  in  her  capacity  as  owner,  make  a  valid  sale  of  the 
property  of  the  succession  without  any  order  of  court  authorizinfir  her  to  act. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Hunter^  Judge  ad  hoc, 

K  J,  Bowman  for  plaintiff  and  appellant. 

James  G,  WIdte  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  on  the  original  hearing  by 
Spenceb,  J.,  and  on  the  rehearing  by  Mabr,  J. 

Spencer,  J.  Walter  O.  Winn  died  in  1860,  without  ascendants  or 
descendants.  By  olographic  will  he  left  his  wife,  Mary  E.  Winn,  univer- 
sal heir  and  legatee,  and  appointed  her  executrix.  This  will  was  duly 
probated,  and  she  qualified  as  executrix.  His  estate  was  worth  about 
half  a  million  of  dollars,  and  his  debts  about  $120,000.  The  widow  took 
poBsession  of  the  estate,  and  seems  to  have  dealt  with  it  pretty  much  as 
her  own  from  the  death  of  her  husband  in  1860  to  1870,  when  her  attor- 
ney filed  what  purports  to  be  an  accoimt  of  her  administration. 

In  the  fall  of  1862  she  sold  to  E.  M.  and  Jefferson  Wells,  for  920,000 
cash  in  (Confederate  money,  one  fourth  interest  in  the  Lodi  plantation  in 
Bapides  parish.  The  sale  was  one  by  public  act,  and  duly  recorded, 
and  the  purchaser  went  into  immediate  possession.  In  1864  E.  M.  and 
Jefll  Wells  transferred  the  property  so  acquired  to  their  wives,  the 
defendants,  as  a  dation  en  paiement,  by  public  act  In  1874  the  public 
buildings  and  offices  of  that  parish  were  destroyed  by  fire,  and  we  have 
only  secondary  evidence  of  the  contents  and  nature  of  this  title  from 
Mrs.  Winn  to  the  vendees  aforesaid.  The  present  suit  is  brought  by  the 
plaintiff  as  public  administrator  and  dative  executor  of  Walter  O.  Winn» 
the  widow  having  been  destituted  by  decree  of  court  The  object  of  the 
suit  is  to  recover  and  restore  to  the  estate  of  Winn  the  fourth  of  said 
plantation  so  sold,  and  to  annul  the  act  of  sale  thereof,  as  having  been 
made  by  the  executrix  without  authority  of  law. 

The  defense  is  that  Mrs.  Winn  was  the  universal  heir  and  legatee ; 
that  she  accepted  the  succession  unconditionally,  disposed  of  its  effects 
as  owner,  and  that  thereby  the  estate  of  Winn  ceased  to  exist  and  was 
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lost  by  confusion  in  that  of  the  heir.  Finally,  the  defendants  plead  the 
prescription  of  ten  years. 

Under  the  view  we  have  taken  of  the  case  it  will  be  unnecessary  to 
decide  the  question  whether  a  sole  heir  or  universal  legatee,  who  has 
been  named,  appointed,  and  qualified  as  executor,  can  by  extra  judicial 
aqts  of  unconditional  heirship,  and  without  having  previously  provoked 
his  discharge  as  executor,  terminate  the  existence  of  the  succession  of 
which  he  is  heir  and  executor. 

We  think  that  under  the  proofs  in  this  record  the  plea  of  prescrip- 
tion must  prevail.  In  determining  this  question  it  is  matter  of  no 
moment  whether  Mrs.  Winn  was  or  not  owner  in  law  or  fact;  nor 
whether  in  law  or  fact  she  had  a  right  to  sell  this  property.  If  prescrip- 
tion could  only  be  pleaded  in  favor  of  a  party  who  had  acquired  from 
the  true  owner,  or  one  having  legal  authority  to  sell,  it  would  be  a  very 
useless  right.  The  very  object  of  this  prescription  is  to  quiet  the  titles 
of  those  who  may  have  acquired  from  persons  not  owners,  and  hav- 
ing no  right  to  sell ;  "  as  happens  to  him,"  says  article  3451,  C.  C,  "  who 
buys  a  thing  which  he  supposes  to  belong  to  the  person  selling  It  to  him, 
but  which  in  fact  belongs  to  another."  Again,  article  3450  says :  "  By 
the  term  jiist  title  In  cases  of  prescription  we  do  not  understand  that 
which  the  possessor  may  have  derived  from  the  real  owner,  for  then  no 
prescription  would  be  necessary,  but  a  title  which  the  possessor  may 
have  received  from  any  person  whom  he  honestly  believed  to  be  the 
real  owner,  provided  the  title  were  such  as  to  transfer  the  property." 
Article  3485 :  "  By  the  phrase  transfer  the  property  we  understand  not 
such  a  title  as  shall  have  really  transferred  the  property,  but  a  title 
which  by  Its  nature  would  have  been  sufficient  to  transfer  the  property, 
provided  It  had  been  derived  from  the  real  owner,  such  as  a  sale, 
exchan<2ce,  etc."  So  that  the  questions  In  this  case  are  not  whether  Mrs. 
Winn  was  the  owner,  and  had  the  right  to  sell  the  property,  but  whether 
the  purchasers  at  the  time  of  buying  believed  that  she  was  owner,  and 
whether  the  attempted  transfer  was  sufficient  in  terms  and  of  nature  to 
transfer  the  property  had  It  emanated  from  the  true  owner?  If  so,  and 
If  the  defendants  have  possessed  as  owners  under  such  transfer,  peacea- 
bly, publicly,  continuously,  and  unequivocally,  for  ten  years  before  this 
suit  was  brought,  the  prescriptive  title  Is  complete.    See  C.  C.  3453. 

There  Is  no  doubt  that  Mrs.  Winn  did  In  1862,  by  public  act  duly 
recorded,  sell  and  deliver  to  the  defendants,  E.  M.  and  J.  Wells,  the 
land  In  controversy,  at  the  price  of  320,000  cash.  Both  vendees  swear 
that  they  bona  fide  believed  her  to  be  absolute  owner,  and  knew  nothing 
of  her  holding  the  position  as  executrix  of  the  deceased  husband,  of 
whom  she  was  heir.  That  she  treated  the  property  as  her  own,  and 
sold  It  to  them  as  her  own,  and  that  they  and  their  vendees  have  had 
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peaceable,  public,  continuous  possession  as  owners  ever  since.  Their 
evidence  is,  we  think,  in  the  main  corroborated  by  that  of  Judge  Ryan, 
who  has  for  years,  in  fact  since  Winn's  death,  been  the  attorney  of  the 
succession.  There  is  no  proof  to  the  contrary  of  these  statements. 
There  is  no  evidence  to  show  that  E.  M.  and  J.  Wells  at  the  time  of 
their  purchase  knew  that  Mrs.  Winn  was  executrix.  It  matters  not 
what  they  knew  afterward,  since  "  it  is  sufficient  if  possession  has  com- 
menced in  good  faith."  C.  C.  3448.  "Good  faith  is  always  presumed  in 
matters  of  prescription  ;  and  he  who  alleges  bad  faith  in  the  possessor 
must  prove  it"    C.  C.  3447. 

Citations  were  issued  and  served  in  this  suit  in  April,  1876,  more 
than  thirteen  years  after  the  date  of  the  sale  in  question.  The  judg- 
ment below  maintained  the  defendants*  title,  and  is,  we  think,  correct. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed  with  costs. 

The  Chief  Justice  declined  taking  any  part  in  the  decision  of 
this  cause. 


On  Reheabino. 

Mark,  J.  The  testimony  in  the  record  satisfied  us  that  the  title 
under  which  defendants  hold  the  real  property  in  question  was  pro- 
tected by  the  prescription  of  ten  years ;  and  we  affirmed  the  judgment 
of  the  district  court  in  their  favor,  on  that  ground  alone,  pretermitting 
the  expression  of  any  opinion  as  to  the  right  of  Mrs.  Winn,  as  executrix 
and  universal  legatee  under  the  will  of  her  husband,  to  dispose  of 
the  property  belonging  to  his  succession  by  private  sale. 

It  seems  that  we  were  in  error  as  to  date  of  the  death  of  Walter  O. 
Winn,  which  actually  occurred  in  1861,  instead  of  1860.  This  is  not 
material,  because  the  sale  under  which  defendants  claim  was  made  in 
1862  ;  and  they  were  cited  in  this  case  in  April,  1876.  We  do  not  propose 
to  re-examine  the  question  of  prescription ;  because  no  suggestion  has 
been  made  which  induces  us  to  doubt  the  good  faith  of  the  authors  of 
the  title  of  defendants :  and  for  the  additional  reason  that  we  think  their 
title  is  not  dependent  on  the  lapse  of  time. 

The  will  on  which  the  rights  of  Mrs.  Winn  depend  is  as  follows  : 

"  I,  Walter  O.  Winn,  make  this  my  last  will  and  testament ;  I  appoint 
my  beloved  wife,  Mary  E.  Winn,  my  executrix  and  universal  legatee.  I 
leave  to  her  all  the  property,  real  and  personal,  of  which  I  may  die  pos- 
sessed, or  own." 

There  were  no  forced  heirs,  and  no  particular  legatees  ;  and  by  the 
t'^rms  of  the  Civil  Code,  in  such  case  "the  universal  legatee  by  the 
death  of  the  testator  is  seized  of  right  of  the  effects  of  the  succession. 
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without  being  boand  to  demand  the  delivery  thereof."     Article  1609 
(ie02). 

It  is  true  one  can  not  be  held  as  heir,  whether  legal,  ah  intestaiOp 
or  instituted  by  will,  without  having  accepted  that  quality;  but  it  is 
equally  true  that  this  acceptance  may  be  either  express  or  tacit  It  Is 
equally  obligatory  and  effectual  in  the  one  case  as  in  the  other. 

'*It  \3  express  when  the  heir  assumes  the  quality  of  heir  in  aa 
unqualified  manner,  in  some  authentic  or  private  instrument,  or  in  some 
judicial  proceeding. 

'*  It  is  tacit  when  some  act  is  done  by  the  heir  which  necessarily  sup- 
poses his  intention  to  accept,  and  which  he  would  have  no  right  to  do 
but  in  his  quality  of  heir."    R  C.  G.  article  988. 

Shortly  after  the  death  of  her  husband,  Mrs.  Winn  disposed  of  cer- 
tain slaves  of  the  succession  by  exchanging  them  for  others.  As  heir^ 
universal  legatee,  she  had  a  perfect  right  to  do  this ;  as  executrix,  she 
could  have  done  no  such  thing.  In  1862  she  sold  the  real  property  in 
question  by  notarial  act  to  the  authors  of  the  title  of  defendants.  As 
heir,  universal  legatee,  absolute  owner  under  the  will,  she  had  a  perfect 
right,  full  power  to  do  this ;  as  executrix,  she  had  no  such  power.  Dur- 
ing the  war  Mrs.  Winn  removed  from  Rapides  parish  to  the  State  of 
Texas,  with  the  slaves  and  movable  effects  of  the  succession,  and  did 
not  return  to  Louisiana  until  after  the  close  of  the  war.  As  executrix, 
she  could  not  have  been  permitted  to  take  any  part  of  the  property 
beyond  the  limits  of  the  jurisdiction  of  the  probate  court,  certainly  not 
beyond  the  limits  of  the  State ;  as  heir,  owner,  she  could  do  what  she 
pleased  with  her  property. 

On  the  return  of  Mrs.  Winn  from  Texas  suits  were  brought  against 
her,  in  one  of  which,  at  least,  that  of  Gasquet,  she  was  charged  as  heir, 
universal  legatee,  and  as  having  accepted,  purely  and  simply;  and  in  that 
quality  judgment  was  rendered  against  her.  This  was  the  acceptance  of 
the  quality  of  heir  in  a  judicial  proceeding.  In  1867  Mrs.  Winn  made  a 
donation  to  her  mother  of  a  plantation  which  belonged  to  the  succes- 
sion ;  and  about  that  time  she  married,  and  removed  to  another  State 
with  her  husband. 

In  his  reasons  for  judgment,  the  judge  ad  lioc  states  that  the  only 
voluntary  appearance  of  Mrs.  Winn,  and  acknowledgment  of  her  capac- 
ity as  executrix,  was  in  1870,  when  a  petition  was  presented  by  her,  or  in 
her  behalf,  for  the  sale  of  certain  lands  of  the  succession  in  MadisoQ 
parish. 

In  1869  her  attorneys  filed  a  tableau  of  debts,  at  the  instance  of  a 
creditor ;  and  in  1874  proceedings  were  instituted  to  destitute  her.  She 
was  destituted  of  her  office  as  executrix  by  decree  of  this  court  in  1875, 
upon  the  grounds  that  she  had  sold  the  property  in  question  in  the 
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year  1862 ;  and  that  she  had  ceased  to  be  a  resident  of  the  State.  She 
was  represented  in  that  case  by  a  curator  ad  hoc;  and  it  does  not  appear 
from  the  report  that  the  court  considered  or  passed  upon  the  fact  that 
she  was  universal  legatee. 

The  acts  of  Mrs.  Winn  are  not  equivocal ;  but  when  we  consider 
that  the  succession  of  her  husband  was  estimated  at  over  8500,000,  and 
the  debts  amounted  to  only  about  $125,000,  there  can  be  no  doubt  as  to 
her  intention.  All  her  dealing  with  this  succession  shows,  beyond 
doubt,  that  she  had  unqualifledly,  in  authentic  acts,  and  in  judicial  pro- 
ceedings, accepted  the  quality  of  heir ;  and  she  could  not  have  resisted 
the  demand  of  any  creditor  against  her  personally  as  heir. 

In  Duplessis  vs.  White,  6  A.  514,  the  executrix,  who  was  also  sole 
heir  of  the  testator,  sold  real  property  of  the  succession  at  private  sale. 
The  court  said :  "  Nothing  prevented  her  from  accepting  the  succession 
purely  and  simply,  and  at  once  taking  possession  as  heir.  The  fact  of 
her  selling  the  property  in  that  capacity  amounts  to  such  an  accept- 
ance ;  and  the  mention  in  the  act  that  she  was  executrix  was  immaterial^ 
and  affected  neither  her  rights  nor  her  obligations  as  heir,  pure 
and  simple.'' 

The  case  of  Bird  vs.  Succession  of  Jones,  5  A.  643,  is  wholly  differ- 
ent By  her  will  Mrs.  Jones  directed :  1.  That  all  her  just  debts  be 
paid,  "  and  if  any  thing  be  left,  I  desire  it  to  be  disposed  of  as  follows: 
2.  I  give  and  bequeath  to  Boswell  Henderson  Jones  all  the  property 
which  by  law  I  have  a  right  to  dispose  of,  and  make  him  my  universal 
legatee.    3.    I  appoint  Boswell  Henderson  Jones  my  executor       * 

*       *       and  give  him  seizin  of  my  estate ;  and  request  him  to  see 
that  the  intentions  herein  expressed  be  carried  out" 

Jones  qualifled,  and  he  compromised  with  the  forced  heirs.  One  of 
his  creditors  sought  to  subject  the  property  of  the  succession  to  the 
payment  of  the  debt  Jones  answered  that  he  had  taken  possession  as 
executor,  and  held  the  property  with  the  intention  of  paying  the  debts» 
and  well  knowing  that  only  the  residue  after  such  payment  belongs 
to  him. 

It  \s  dear  that  he  did  not  intend  to  accept  as  universal  legatee;  that 
he  intended  to  administer  as  executor,  and  to  pay  the  debts  of  the  succes- 
sion as  he  was  chaiiged  by  the  will  to  do ;  and  that  be  could  not  have 
acquired  any  right  or  title  as  universal  legatee  except  to  such  residuum 
as  might  be  left  after  paying  the  debts  of  the  succession,  the  first 
charge  imposed  upon  him  by  the  wiU,  the  injunction  with  which  it  closes. 

It  is  therefore  ordered  that  our  decree  heretofore  pronounced  in 
this  case  on  the  seventh  March,  1878,  remain  undisturbed;  and  it  is 
affirmed. 

The  Chief  Justice  recuses  himselt 
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No.  6785. 

Henry  Babth  vs.  Mrs.  Louisa  Easa. 

Even  in  cases  when  a  married  woman  has  executed  her  note  and  mort^raj^e  on  her 
property  to  secure  it,  under  the  authorization  of  the  judcre.  she  may  prove  by 
parol  evidence  that  the  note  and  mortfiracre  were  obtained  by  fraud,  and  that 
their  consideration  was  a  debt  of  her  husband. 

A  PPEAL  from  the  Sixth  Diatrict  Court,  parish  of  Orieans.    Bightor^ 

H.  D.  &  Clias.  G.  Ogden  for  plaintiff  and  appellee. 

Cotton  &  Levy  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  defendant  is  sued  upon  a  promissory  note  and  mort- 
gage given  to  the  plaintiff,  as  stated  in  the  public  act  of  mortgage,  for 
the  "  amount  of  a  loan  in  lawful  current  money  of  the  United  States, 
now  made  to  her."  The  necessary  authorization  of  the  judge  to  her,  as 
a  married  woman,  to  make  the  loan  and  mortgage  was  procured  and 
appears  in  evidence  annexed  to  the  copy  of  mortgage.  The  defense  Is 
that  no  loan  was  in  fact  made  as  stated  in  the  mortgage  or  under  the 
authorization,  but  that  defendant  was  induced  in  error  of  fact  and 
through  the  fraud  and  misrepresentation  of  her  deceased  husband,  and 
of  the  plaintiff,  Barth,  to  sign  the  note  and  mortgage  without  knowing 
what  they  contained  till  long  afterward,  during  the  last  illness  of  her 
husband.  That  in  fact^they  were  without  consideration  as  to  her.  That 
she  received  no  money  as  stated  in  the  mortgage,  and  that  the  real  con- 
sideration for  the  note  and  mortgage  was  an  antecedent  debt  of  her  hus- 
band to  Barth,  and  that  they  were,  therefore,  given  "  in  fraudem  legis,'* 
and  are  null  and  void  and  without  obligation  upon  the  defendant.  She 
offered  to  prove  the  facts  set  up  in  the  answer  on  the  trial  by  her  own 
testimony  and  that  of  several  other  witnesses,  all  of  which  was  objected 
to  by  the  plaintiff's  counsel  upon  the  ground  that  the  statutory  authori- 
zation of  the  judge  had  been  obtained,  whereby  the  act  of  mortgage  had 
the  same  effect  ds  if  made  by  a  **feme  sole"  and  made  full  proof  against 
her,  and  that  no  parol  evidence  could  be  received  to  contradict  or  vary 
the  act  of  mortgage,  or  of  what  might  have  been  said  before  or  at  the 
time  or  since  the  signing  of  the  act  The  objections  were  sustained  and 
defendant's  counsel  excepted. 

This  presents  the  sole  question  necessary  for  our  consideration  in 
the  case.  It  is  conceded  by  both  counsel  that  prior  to  the  act  of  1855, 
now  embodied  in  the  Revised  Statutes  and  Revised  Civil  Code  of  1870, 
the  burden  of  proof  to  bind  the  wife  would  have  been  upon  the  plaintiff, 
and  it  is  further  conceded  by  defendant's  counsel  that  under  that  statute 
where  the  judge's  authorization  has  been  obtained  as  required  by  the 
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Statute,  the  burden  of  proof  rests  on  the  wife  to  show  that  she  is  not 
bound  for  some  legal  reason.  We  think  this  view  of  the  law  is  correct^ 
In  Conrad  and  Husband  vs.  LeBlanc,  Sheriflf,  et  al.,  29  A.  123,  we  held 
that  where  the  judge's  authorization  was  had  authorizing  the  wife  to 
execute  a  mortgage  for  a  certain  sum  and  purpose,  and  it  was  executed 
for  a  different  sum  and  for  some  other  purpose,  it  did  not  come  within 
the  statute  nor  relieve  the  creditor  from  the  burden  of  proof  when  the 
facts  appeared  on  the  face  of  the  mortgage.  In  a  more  recent  ease  of 
Claverie  vs.  Gerodias  and  Husband,  30  A.  291,  where  the  authorization 
was  obtained  and  the  mortgage  on  its  face  executed  in  accordance  with 
it,  we  held  the  wife  not  bound  by  the  note  and  the  mortgage  upon  proof 
of  fraud  and  collusion,  and  that  the  purpose  of  the  mortgage  was  really 
to  secure  a  debt  of  the  husband  or  of  the  community,  and  the  mortgage 
note  so  given  was  null  and  void  in  the  hands  of  the  mortgagee.  It  will 
hardly  be  pretended  that  a  *'feme  sole*'  would  not  be  allowed  to  avoid 
the  effect  of  a  similar  note  and  mortgage  to  those  here  sued  on  on  the 
ground  of  error  and  fraud,  or  that  she  would  not  be  allowed  to  make 
proof  of  the  fraud  "  by  simple  presumptions,  by  legal  presumptions,  as 
well  as  by  other  evidence,"  to  use  the  language  of  the  law,  C.  C.  art.  1848, 
(formerly  1842).  It  would  be  indeed  singular  if  a  married  woman,  who 
by  the  terms  of  the  statute  is  placed  upon  the  same  footing  as  a  feme 
sole,  should  not  be  allowed  to  make  similar  proof.  The  terms  "  full 
proof"  in  the  statute  must  be  construed  with  reference  to  its  objects  and 
other  provisions  and  language,  and  when  the  judge's  authorization  has 
been  obtained  it  does  make  that  proof,  so  far  as  to  place  her  as  a,  feme 
sole  and  to  hold  her  bound  like  any  other  person,  but  no  more  and  no 
farther.  Fraud  vitiates  the  most  solemn  contracts,  and  when  directly 
attacked  on  that  ground,  parol  or  other  evidence  may  be  received  to 
prove  it,  as  has  often  been  decided,  otherwise  there  would  be  no  relief. 
See  5  R  354  ;  4  L.  page  348  ;  2  A.  93  ;  5  A.  572 ;  16  L.  311,  as  to  parol 
evidence  to  prove  error.  See,  also,  10  A.  515 ;  13  A.  207,  Montgomery 
vs.  Chaney,  to  the  effect  that  under  a  charge  of  fraud  all  the  facts  and 
surrounding  circumstances  attending  the  transaction  may  be  proved  by 
parol  evidence.  It  may  be  that  the  defendant  might  be  able  to  show 
that  the  note  and  mortgage  sued  on  were  not  given  in  accordance  with 
the  judge's  authorization,  and  if  so,  we  know  of  no  law  or  principle  to 
prevent  it  as  against  the  mortgagee.  The  books  are  full  of  cases  in 
which  married  women,  prior  to  the  statute  of  1855,  and  since  when  it 
was  not  invoked,  have  been  allowed  to  prove  that  obligations  contracted 
by  them  in  the  most  solemn  form  and  with  the  fullest  acknowledgment  of 
separate  benefit  from  the  debt  or  obligation,  were  in  fact  for  the  debts  of 
the  husband  or  of  the  community,  and  to  be  consequently  discharged. 
It  is  not  then  the  form  of  the  evidence  of  the  debt  which  controls  the 
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matter  of  proof  and  the  means  of  evidence.  It  is  the  disability  of  the 
party,  the  wife,  under  the  law  to  enter  into  the  contract  ^'in  fraudem 
legifi,'*  The  l^^l  effect  of  the  statute  under  consideration  is  to  shift  the 
burden  of  proof  where  it  is  complied  with,  and  not  the  means  or  character 
of  evidence.  If,  Indeed,  the  debt  for  which  the  note  and  mortgage  were 
^ven  was  that  of  the  husband,  it  was  "in  fraudem  legis,'*  and  may  be 
shown  by  any  competent  evidence.  If  it  was  so,  it  is  not  protected  by  the 
statute,  because  not  contracted  in  accordance  with  it  The  fraud  may 
have  been  perpetrated  even  after  the  authorization  in  the  passage  of  the 
act  itself  for  another  and  different  purpose,  as  we  have  already  seen  was 
done  in  two  cases  cited.  The  defendant  should  have  been  permitted  to 
prove  the  allegations  of  her  answer.  The  evidence  was  improperly  re- 
jected. . 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  the  case  remanded  to  be 
proceeded  with  according  to  law  and  this  opinion,  and  that  plamtiff 
and  appellee  pay  costs  of  appeal. 


No.  7106. 

The  State  vs.  William  von  Sachs  et  al. 

The  statement  made  by  an  accused,  while  in  prison  on  the  charge  of  larceny,  to  the 
officer  in  charge  of  him,  that "  if  you,  (the  officer),  will  take  me  out  of  jail.  Ill 
turn  up  the  money."  is  not  admissible  in  evidence  against  the  accused. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  WJiU* 
aker,  J. 

JT.  N,  Ogden,  Attorney  General,  for  the  State. 

Simeon  Belden  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  This  is  a  prosecution  for  grand  larceny.  The  accused. 
Ton  Sachs,  was  found  guilty  and  sentenced  to  seven  years  imprison- 
ment in  the  Penitentiary.  The  only  question  for  our  consideration  is 
presented  by  a  bill  of  exceptions  to  the  reception  in  evidence  of  a  state- 
ment or  confession  made  by  the  accused  while  in  prison  under  this 
charge,  to  one  of  the  officers,  to  this  effect, "  If  you  will  take  me  out  of 
jail,  I'll  turn  up  the  money."  The  bill  states  that  this  was  ''  part  of  a 
confession  made  by  the  accused,  drawn  out  by  the  hope  and  offer  on  the 
part  of  the  witness  to  assist  him  if  the  money  could  be  found  through 
him,"  which  had  been  ruled  out  by  the  court  The  judge  states  "  that 
he  refused  to  consider  this  statement  as  a  confession  implicating  the 
accused  under  the  charge  for  which  he  was  being  tried — grand  larceny — 
.as  it  was  possible  that  the  accused  might  have  Icnowledge  as  to  the 
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whereabouts  of  the  stolen  property  without  having  had  any  connection 
with  tl^  theft,  and  that  his  statement  was  no  admission  by  the  accused 
that  he  had  committed  the  theft"  It  may  be  very  true  that  the  state- 
ment of  itself  was  not  a  direct  and  circumstantial  admission  that  the 
accused  had  committed  the  theft,  but  when  we  consider  that  he  was 
then  confined  under  a  direct  chaige  of  having  committed  it,  the  admis- 
sion would  necessarily  be  viewed  very  differently  from  the  same  state- 
ment made  by  one  not  suspected  or  charged  with  the  larceny.  That  it 
was  considered  as  having  an  important  bearing  upon  the  guilt  of  the 
accused  is  manifest  from  the  State  having  offered  it  in  evidence  on  the 
trial,  and  that  it  may  have  been  so  considered  by  the  Jury  and  therefore 
have  had  an  important  bearing  on  the  question  of  the  guilt  or  innocence 
of  the  accused,  who  was  charged  with  the  larceny,  among  other  things, 
of  two  hundred  and  fifty  dollars  in  United  States  currency,  is  not  only 
probable,  but  very  natural.  We  think  that  the  statement  or  confession 
made  under  such  circumstances  should  not  have  been  received,  as  it 
comes  within  the  prohibitions  of  the  law.  1  Greenleaf  s  Ev.  J  219,  et  seq,, 
title  Confessions;  State  vs.  Garvey  and  Earle,  25  A.  191. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence 
appealed  from  be  and  they  are  set  aside  and  avoided,  and  the  case  re- 
manded to  the  court  a  quato  be  further  proceeded  with  according  to  law 
and  this  opinion. 


No.  6694. 
Thos.  E.  HELif  ET  AL.  VS.  Meteb,  Weis  &  Ck). 

A  oonslfirnee  who  has  made  advances  on  cotton  shipped  to  him  has  a  rifirht  of  pledfire 
on  it,  and  its  proceeds,  for  the  re-imbursement  of  those  advances ;  and  until  the 
debt  dae  for  those  advances  is  paid,  he  is  not  bound  to  accept,  or  pay  any  drafts 
drawn  on  him  by  the  consignor  a^^ainst  said  cotton,  at,  or  about  the  time  it  was 
shipped,  in  favor  of  a  third  person  who  had  discounted  the  drafts  for  the  con- 
slfpnor,  and  thus  enabled  the  latter  to  buy  the  cotton  shipped  to  the  conslsrnee. 

In  the  absence  of  any  express  or  implied  afirreement.  a  party  is  not  compelled  to  t)ay 
a  draft  drawn  on  him  merely  because  he  has  been  in  the  habit  of  paying  similar 
drafts. 

It  is  not  necessary  to  record  a  pledge  to  make  it  effective  as  to  third  persons,  where 
the  object  of  pledge  comes  into  the  actual  possession  of  the  pledgee  before  any 
conflicting  lien  has  attached  to  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Houston, 
J. 

Merrick,  Bace  &  Foster  for  plaintiff  and  appellee. 
B.  F.  Jonas  for  defendants  and  appellants. 
The  opinion  of  the  court  was  delivered  by 
Spencer,  J.    In  the  spring  or  early  summer  of  1876  the  firm  of  D. 
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Hiller  &  Co.,  of  Canton,  Miss.,  being  largely  in  debt  to  Meyer,  Weis  & 
Co.,  of  New  Orleans,  sent  an  agent  or  partner  to  New  Orleans  with,  instruc- 
tions to  negotiate  a  further  advance  of  $2000  by  Meyer,  Weis  &  Co.,  to  en- 
able said  firm  of  Hiller  &  Co.  to  go  on  with  its  business.  This  agent  or  part- 
ner. Levy,  effected  an  arrangement  with  Meyer,  Weis  &  Co.  to  this  effect, 
to  wit :  That  Meyer,  Weis  &  Co.  would  advance  D.  Hiller  &  Co.  82000 
additional,  taking  their  note,  due  December  4,  following,  and  secured  by 
the  note  of  one  Keiffer,  due  in  February  following,  for  same  amount,  as 
collateral ;  said  D.  Hiller  &  Co.  promising  to  ship  cotton  to  sufficient 
amount  on  or  before  maturity  of  said  note,  and  during  the  season,  to 
cover  it,  they  having  the  privilege  of  drawing  for  cotton  purchases  on 
Meyer,  Weis  &  Co.  from  time  to  time,  against  the  cotton  shipped,  but 
to  leave  margins  sufficient  to  meet  the  said  advance  of  $2000  on  or 
before  its  maturity,  December  4, 1876.  From  August,  187G,  to  January, 
1877,  many  shipments  were  made,  and  many  drafts  drawn  by  Hiller  & 
Co.  on  Meyer,  Weis  &  Co.  These  drafts  were  fifty-seven  in  number, 
and  were  all  drawn  in  favor  of  Helm's  Bank,  of  Canton,  which  was 
induced,  as  its  cashier  swears,  to  cash  all  these  drafts  of  Hiller  &  Co. 
upon  their  representation  that  Meyer,  Weis  &  Co.  had  agreed  to  pay 
aU  drafts  drawn  by  them  in  favor  of  said  bank  for  cotton  bought  and 
consigned  to  Meyer,  Weis  &  Co. 

On  January  11, 1877,  Hiller  &  Co.  shipped  from  Forrest,  Miss.,  eight 
bales  of  cotton  ;  on  January  12,  from  same  place,  one  bale  cotton,  and 
on  January  IG,  from  same  place,  seventeen  bales  of  cotton  ;  in  all  twen- 
ty-six bales.  These  shipments  were  for  account  of  the  shippers,  and 
consigned  to  Meyer,  Weis  &  Co.  On  January  11,  Hiller  &  Co.  by  letter 
advised  Meyer,  Weis  &  Co.  of  the  shipment  of  the  first  nine  bales,  and 
on  the  sixteenth  January  by  another  letter  they  advised  the  shipment 
of  the  seventeen  bales.  In  these  letters  there  is  nothing  said  of  any 
draft  being  drawn  against  said  shipments.  But  on  the  eighteenth  Janu- 
ary, Hiller  &  Co.  drew  a  draft  on  Meyer,  Weis  &  Co.  in  favor  of  Helm's 
Bank  for  $1540,  and  in  a  letter  of  that  date  say  they  inclose  bills  lading 
for  the  twenty-six  bales  shipped  from  Forrest  for  their  own  account,  and 
advise  that  they  have  drawn  said  draft  afcainst  said  shipment. 

Meyer,  Weis  &  Co.  received  and  sold  the  cotton,  but  refused  to  pay 
the  draft  drawn  against  it.  Thereupon,  plaintiff  brings  this  suit,  alleg- 
ing in  substance,  first,  that  there  was  an  express  agreement  between 
Meyer,  Weis  &  Co.,  Hiller  &  Co.,  and  the  bank  that  the  former  would 
pay  all  drafts  drawn  by  Hiller  &  Co.  in  favor  of  the  bank  for  purchase 
of  cotton.  Second,  that  having  been  advised  by  letter  of  January  18, 
inclosing  the  bills  of  lading,  of  the  drawing  of  said  draft  on  the  proceeds 
of  said  cotton,  the  receipt  and  sale  of  the  cotton  was  an  implied 
acceptance  of  and  promise  to  pay  the  draft     Third,  that  Hiller  &  Co. 
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having  paid  for  the  c50tton  with  the  money  received  on  the  draft,  Meyer, 
WelB  &  Co.  are  liable  for  money  had  and  received  for  their  iise,  etc.,  and, 
fourth,  that  the  bank  took  the  draft  entirely  on  the  faith  and  credit  of 
Meyer,  Weis  &  Co.,  who  had  always  paid  promptly  the  drafts  of  Hiller 
&  Co.  for  like  purposes. 

The  defense  is  a  general  denial,  and  that  defendants  had  the  privi- 
l^e  of  factor  and  consignee  upon  said  cotton,  to  secure  the  advances 
made  upon  it  as  well  as  the  amount  due  as  balance  on  previous 
account 

As  regards  the  first  proposition  of  plaintiff,  that  there  was  an 
express  agreement  between  Meyer,  Weis  &  Co.,  Hiller  &  Co.,  and  the 
bank,  it  is  certainly  not  sustained  by  the  evidence,  which  conclusively 
shows  that  Meyer,  Weis  &  Co.  knew  nothing  about  Helm's  Bank ;  that 
in  the  arrangement  with  Hiller  &  Co.  nothing  was  said  about  it,  or  con- 
cerning it.  We  are  satisfied  that  Meyer,  Weis  &  Co.  made  no  such 
agreement.  Levy,  the  agent  of  Hiller  &  Co.  in  effecting  this  arrange- 
ment with  Meyer,  Weis  &  Co.,  swears  there  was  no  mention  of  Helm's 
Bank.  Keiffer,  the  surety  of  Hiller  &  Co.,  states  the  same ;  Meyer  and 
Weis  the  same.  The  only  witness  who  swears  that  there  was  such  an 
agreement  is  Daniel  Hiller,  who  was  not  present  when  the  arrangement 
was  made  with  Meyer,  Weis  &  Co.  by  Levy,  and  is  evidently  swearing 
recklessly.  The  cashier  of  the  bank  swears  that  Hiller  told  Jiim  there 
was  such  an  agreement,  but  knows  nothing  of  his  own  knowledge. 
There  is  no  doubt  that  Hiller  so  informed  the  cashier,  but  that  does  not 
bind  Meyer,  Weis  &  Co. 

Second.  As  to  the  implied  promise  resulting  from  the  acceptance 
of  the  consignment,  and  the  sale  of  the  cotton. 

There  can  be  no  doubt  of  the  correctness  of  the  general  proposition 
that  a  consignee  who  accepts  a  consignment,  with  the  advice  and  notice 
that  the  consignor  had  drawn  on  him  for  a  stated  amount  against  the 
goods  consigned,  impliedly  promises  to  accept  and  pay  the  draft,  and  on 
refusal  may  be  sued  as  for  breach  of  contract.  But  that  is  not  the  case 
here  presented.  There  are  other  circumstances  which  we  think  render 
that  rule  inapplicable. 

In  the  first  place,  Meyer,  Weis  &  Co.  had  advanced  $2000  to  Hiller 
&  Co.  on  the  promise  of  re-imbursement  by  those  shipments  of  cotton 
during  the  season.  In  the  second  place,  those  shipments  were  made 
"for  account  of  the  consignor,"  without  qualification.  In  the  third 
place,  the  shipments  were  made  on  the  eleventh,  twelfth,  and  sixteenth 
January,  and  letters  of  advice  of  these  shipments,  dated  January  11  and 
16,  were  forwarded,  and  still  no  mention  of  any  drafts  against  them.  It 
was  only  on  the  eighteenth  of  January  that  the  draft  was  drawn,  and  a 
letter  written  advising  it,  and  inclosing  bills  lading  (which  for  aught  that 
60 
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appears  may  have  been  duplicate  bills).  In  the  fourth  place,  article 
8247  of  the  R.  C.  C.  provides  that  "  every  consignee  or  commission  agent 
who  has  made  advances  on  goods  consigned  to  him,  or  placed  in 
his  hands  to  be  sold  for  account  of  the  consignor,  has  a  pri\ilege  for  the 
amount  of  these  advances  *  *  *  on  the  value  of  the  goods 
if  they  are  at  his  disposal  in  his  store,  or  in  a  public  warehouse,  or  if 
before  their  arrival  he  can  show  by  a  bill  of  lading,  or  letter  of  advice, 
that  they  have  been  despatched  to  him."  Meyer,  Weis  &  Co.  had 
advanced  $2000  on  these  promised  shipments ;  that  advance  was  wholly 
unpaid  ;  they  had  received  letters  of  advice  of  the  shipment  before  they 
had  any  knowledge  of  the  draft.  We  think,  too,  that  it  fairly  results 
from  Meyer's  testimony,  and  other  circumstances,  that  they  had 
received,  also,  duplicate  bills  of  lading  by  railroad  before  those  men- 
tioned in  Hiller  &  Co.'s  letter  of  January  18.  He  says  they  received 
these  bills  of  lading  before  the  draft  came  to  hand,  and  that  the  letters 
of  advice  of  January  II  and  16  were  the  first  received  relating  to  twen- 
ty-six bales  of  cotton. 

The  privilege  of  Meyer,  Weis  &  Co.  as  consignees  and  factors  had, 
therefore,  fully  attached  to  this  cotton,  and  Hiller  &  Co.  could  not 
thereafter  defeat  it  by  drawing  drafts  against  the  same.  This  view  of 
the  case  renders  unnecessary  any  discussion  of  the  question  as  to  how 
far  a  consignor  who  is  indebted  to  consignee  for  advances  on  promised 
shipments  of  goods  can  while  shipping  for  his  own  account  encumber 
the  goods  by  notice  of  drafts  drawn  against  them.  It  is  easy  to  see  that 
this  question  is  a  very  different  one  from  that  where  this  previous  rela- 
tion of  debtor  and  creditor  does  not  exist.  It  may  well  be  doubted 
whether  any  thing  short  of  negotiation  of  the  bills  of  lading  with  the 
draft,  or  a  designation  in  the  bill  that  the  shipment  is  for  account  of  the 
holder  of  the  draft,  would  defeat  the  privilege  of  the  consignee  for 
advances.  But  we  do  not  find  it  necessary  to  pass  upon  this  point,  and, 
therefore,  express  no  opinion  upon  it. 

Third.  Under  the  view  we  have  taken  it  is  matter  of  no  moment 
whether  Hiller  &  Co.  paid  for  the  cotton  with  money  obtained  from 
plaintiff  or  not.  That  fact,  if  true,  gives  no  claim  either  upon  the 
cotton  itself,  its  proceeds,  or  upon  Meyer,  Weis  &  Co.  If  the  cotton 
were  in  Hiller  &  Co.'s  hands,  it  would  not  even  give  plaintiff  a  privilege 
upon  it 

Fourth.  As  to  the  plaintiffs  bank  taking  the  draft  upon  the  faith 
and  credit  of  Meyer,  Weis  &  Co.,  it  is  enough  to  say  that  that  firm  is 
not  responsible  for  Hiller's  misrepresentations,  and  that  there  is  outside 
of  Hiller's  own  testimony  (which  we  do  not  credit)  no  evidence  what- 
ever of  any  act  or  declaration  of  Meyer,  Weis  &  Co.  to  justify  such 
faith  and  credit  being  given.    The  fact  that  they  were  in  the  habit  of 
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paying  Bimilar  drafts  for  Hiller  &  Go.  could  not.  In  the  absence  of  an 
express  or  implied  agreement,  compel  them  to  continue  to  do  so. 

In  conclusion,  it  is  manifest  that  there  is  no  question  here  as  to  the 
necessity  of  Meyer,  Weis  &  Co.  recording  their  privil^e ;  first,  because 
plaintiff  is  not  claiming  the  cotton  itself,  or  any  privilege  upon  it  or  its 
proceeds.  Second,  because  Meyer,  Weis  &  Co.  have  the  cotton  or  its 
proceeds  in  their  own  possession,  and  if  there  is  any  claim  against  them, 
it  is  simply  for  an  ordinary  money  debt. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  ordered  that 
there  be  judgment  for  defendant,  rejecting  plaintiffs  demands,  with 
costs  of  both  courts. 


No.  6579. 
Succession  of  P.  G.  Quin* 

A  judfirment  rendered  by  a  court  of  competent  jurisdiction,  and  where  the  proper 

parties  have  been  duly  cited,  can  not  be  attacked  in  any  collateral  way,  even  by 

third  persons  not  parties  to  it. 
A  parish  court  is  not  competent  to  review,  or  reverse  a  judf^ment  of  the  district 

court. 
The  proceeds  arising:  from  the  sale  of  property  belonging  to  the  wife,  collected  by 

the  administrator  of  the  deceased  husband,  belong  exclusively  to  her,  and  do 

not  enter  into  the  husband's  succession. 

APPEAL  from  the  Parish  Court  of  St  Helena.    Duncan,  Judge  ad 
1U)C. 

BL  M,  Wricflii  and  W,  F.  Kernan  for  opponent  and  appellant 

Jas,  H.  Muse  for  Mrs.  Quin,  appellee. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
EoAN,  J.,  and  on  the  rehearing  by  Mark,  J. 

Egan,  J.  The  opponents  are  both  ordinary  judgment  creditors  of 
the  succession.  Their  oppositions  are  on  several  grounds,  most  of 
which  relate  to  the  management  of  the  property  of  the  succession  by 
the  administrator,  and  moneys  paid  by  him,  which  the  court  a  qua  con- 
sidered no  longer  open  to  inquiry  or  opposition,  because  protected  by  a 
Judgment  homologating  a  former  account  of  the  administrator,  unap- 
pealed  and  unreversed.  The  opinion  of  the  judge  a  quo  shows  an  unu- 
sually careful  and  intelligent  consideration  of  the  whole  case,  and  we 
Are  not  prepared  to  differ  from  his  conclusions  in  r^ard  to  the  grounds 
of  opposition  referred  to. 

The  principal  ground  of  opposition  by  Mrs.  Quin  was  that  the 
lidministrator  had  failed  to  place  her  upon  the  account  and  tableau  as  a 
ludgment  creditor  to  the  amount  of  $2946  44,  besides  interest  and 
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costs,  to  be  paid  concurrently  with  other  judgment  creditors.  Harrell,. 
himself  a  judgment  creditor,  opposes  the  allowance  of  this  claim,  invites^ 
the  parish  court  in  this  proceeding  to  review  the  action  of  the  district 
court  which  rendered  the  judgment,  and  seeks  to  contest  in  the  parish 
court  the  right  of  Mrs.  Quin  to  be  allowed  the  amount  claimed.  It  is- 
not  disputed  that  the  court  which  rendered  the  judgment  had  jurisdic- 
tion, nor  that  there  was  a  regular  coniestatio  litis  resulting  in  a  judg- 
ment It  is,  however,  claimed  that  the  debt  was  not  due,  and  that  the 
judgment  against  the  administrator  does  not  bind  other  creditors  who 
may  oppose  its  allowance  in  the  probate  court.  The  judge  a  quo 
overruled  this  ground  of  opposition,  and  in  so  doing,  in  our  opinion, 
did  not  err. 

In  the  Succession  of  Neal,  25  A.  125,  the  court  held  that  a  judgment 
not  absolutely  void  can  not  be  attacked  collaterally — that  the  parish 
court  can  not  review  or  reverse  a  judgment  of  the  district  court,  and 
that  it  is  without  jurisdiction  ratione  materice  when  the  matter  in  dis- 
pute exceeds  five  hundred  dollars.  If  the  judgment  of  Mrs.  Quin  was 
liable  to  attack  or  reversal,  it  was  in  another  forum,  where  proceedings 
should  have  been  instituted,  and  those  in  the  probate  court  stayed  to 
await  their  determination.  No  such  allegation  or  attempt  is  shown  in 
this  case.  See  Succession  of  Bernard,  24  A.  402.  Mrs.  Quin's  judgment 
should  have  been  recognized,  and  placed  as  such  upon  the  tableau  and 
account,  and  the  judge  below  correctly  so  ordered.  Harrell  alone 
appealed. 

Mrs.  Quin  asked  in  the  court  a  qua  that  she  be  allowed  by  privilege 
and  preference  one  hundred  and  sixty  dollars,  the  price  of  a  horse,  hor 
separate  property,  sold  by  her  deceased  husband.  This  sum  was  not 
reduced  into  possession  by  the  husband  while  living,  but  was  collected 
from  the  purchaser  by  the  administrator  after  the  death  of  the  husband. 
It  formed  properly,  therefore,  no  part  of  the  succession,  but  belonged 
to  the  wife  individually.  It  should  not  go  to  swell  the  sum  applicable  to 
the  payment  of  other  creditors,  but  should  pass,  undiminished,  directly 
to  Mrs.  Quin,  whose  fund  it  was. 

In  her  answer  to  the  appeal  she  so  asks,  and  that  the  judgment  of 
the  couit  below  be  so  amended,  and  in  other  respects  aflQrmed,  and  it  is 
80  ordered,  and  that  the  costs  be  paid  by  the  succession,  except  the 
costs  of  the  opposition  of  S.  S.  Harrell,  which  are  decreed  to  be  paid  by 
him. 


Ok  Rehearing. 

Marb,  J.  A  re-examination  of  this  case  has  only  served  to  confirm 
us  in  the  opinion  heretofore  pronounced.  Our  former  decree,  therefore^ 
remains  undisturbed. 
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No.  5623. 
Peet,  Yale  &  Bowling  vs.  Nalle  &  Cammack. 

A  suit  against  a  party  for  an  amount  due  ty  a  vacant  succession,  on  the  eround  that 
the  defendant  had  made  himself  liable  by  taking  unauthorized  possession  of 
the  effects  of  the  succession  with  intent  to  convert  them  to  his  own  use,  is  not 
a  suit  against  the  succession,  and  hence,  none  but  a  court  of  ordinary  jurisdic- 
tion can  take  cognizance  of  it. 

"When  there  is  any  conflict  between  the  provisions  of  the  Revised  Statutes  of  1870. 
and  those  of  the  Civil  Code,  as  revised  that  year,  the  latter  shall  prevail. 

It  is  not  necessary  that  the  person  who  has  taken  unauthorized  possession  of  the 
effects  of  a  vacant  succession,  or  a  part  thereof,  with  intent  to  convert  the  same 
to  his  own  use,  should  be  criminally  prosecuted,  and  convicted  of  the  offense, 
before  a  creditor  of  the  succession  can  institute  suit  to  hold  the  offender  liable 
for  the  debt  due  him  by  the  succession. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Cullom,  J. 

Th08.  J.  Semmes  for  plaintiffs  and  appellants. 

James  and  Joseph  Brewer  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintifife  sue  to  compel  the  defendants  to  pay 
iihem  an  alleged  debt  of  Edward  Day  of  a  little  over  one  thousand  dol- 
lars, the  liability  to  pay  which  is  charged  to  arise  from  the  defendants 
.  having  taken  possession  of  Day's  vacant  succession,  with  the  intent  to 
■convert  it  to  their  own  use,  and  without  being  authorized  to  that  effect 

A  peremptory  exception  was  filed  for  this;— that  an  action  will  not 
lie  to  render  a  party  liable  for  payment  of  the  debts  of  a  deceased  person, 
until  such  party  shall  have  been  convicted  of  having  taken  possession  of 
the  vacant  estate  of  the  deceased,  without  authorization,  and  with  the 
intent  to  convert  it  to  his  own  use.  Another  ground  of  exception,  not 
made  in  the  pleadings,  but  orally  argued  by  the  counsel  on  both  sides, 
is  that  the  Fifth  Court  has  not  jurisdiction  because  the  claim  is  against 
A  succession. 

The  purpose  of  the  suit  is  certainly  not  the  enforcement  against  a 
succession  of  an  alleged  claim.  Its  object  is  to  compel  living  persons  to 
pay  the  debt  of  one  deceased,  because  they  have  taken  possession  of  and 
appropriated  to  themselves,  without  leave  of  the  court,  all  that  would 
otherwise  have  been  answerable  to  plaintiflfs'  claim.  No  court  but  one 
of  ordinary  jurisdiction  could  have  cognisance  of  such  a  demand. 

It  will  not  do  to  say,  that  the  plaintiff  must  establish  his  claim  con- 
tradictorily with  a  succession,  duly  represented,  before  he  can  be  said  to 
have  a  valid  one.  If  the  defendant  has,  by  his  own  act,  unauthorizedly 
appropriated  the  vacant  succession  to  himself,  that  act  dispenses  a 
•creditor  of  the  decefised  from  looking  to  the  succession  any  longer  for 
payment    His  claim  is  now  converted  into  a  personal  one  against  the 
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party  appropriating  the  estate  unlawfully,  or  rather,  he  has  the  option  of 
thus  converting  it. 

On  the  point  of  the  necessity  of  a  criminal  prosecution  and  convic- 
tion preceding  the  civil  suit,  we  are  referred  to  three  express  adjudications 
and  to  the  law  in  the  latest  revisal  of  the  statutes.  Our  decision  must 
depend  upon  the  effect  we  shall  give  to  a  very  remarkable  change  in  the 
Civil  Code  made  by  the  interpolation  of  a  new  article  in  1870. 

Prior  to  1820,  the  liability  of  a  person,  who  should  convert  to  his 
own  use  the  effects  of  a  deceased  person,  was  confined  to  the  succession, 
which  could  sue  the  intermeddler  in  an  action  for  damages  for  the  in- 
jury to  it  An  Act  of  that  year  added  another  remedy  by  providing  that 
the  party,  thus  taking  possession  of  a  vacant  estate,  without  authority, 
should  be  prosecuted,  and  on  conviction  should  be  fined,  and  moreover 
should  be  liable  to  pay  all  the  debts  of  the  estate,  besides  the  damagea 
suffered  by  parties.  The  language  of  this  law  is  reproduced  exactly  hk 
the  Revised  Statutes  of  1856,  p.  541,  and  in  those  of  1870,  sec.  3685.  And 
under  that  law,  it  has  been  uniformly  held,  that  the  criminal  prosecution 
and  conviction  must  precede  the  suit  to  enforce  the  civil  liability. 
McMasters  v.  Place,  8  Annual,  431.  Walworth  v.  Ballard,  12  Annual, 
245.    Carl  v.  Poelman,  Idem,  344. 

If  the  law  had  remained  the  same,  we  should  adhere  to  that  construe^ 
tion,  although  there  can  be  no  good  reason  why  a  party  should  be  pre- 
cluded from  enforcing  a  civil  liability,  incurred  by  another  because  of  an 
act,  not  criminal  in  its  nature  or  essence,  until  those,  who  have  in  charge 
the  administration  of  the  criminal  law,  shall  choose  to  prosecute  him.. 
The  sections  of  the  two  revisals  cited  are  under  the  head  of  successions, 
and  do  not  appear  among  the  crimes  and  offences. 

But  the  decisive  feature  is  that  the  Civil  Code,  as  revised,  contains  » 
new  article,  manifestly  designed  to  alter  the  law  upon  this  very  point, 
and  wisely  altering  it,  as  it  had  been  construed  by  this  court.  It  enacts; 
— ^in  case  any  person  shall  take  possession  of  a  vacant  succession,  or  a 
part  thereof,  without  being  duly  authorized  to  that  effect,  with  the  intent 
of  converting  the  same  to  his  own  use,  he  shall  be  liable  to  pay  the  debts 
of  said  estate,  exclusive  of  the  damages  to  be  claimed  by  the  parties  who 
may  have  suffered  thereby,    art  1100. 

Whenever  there  is  any  conflict  between  the  provisions  of  the  Revised 
Statutes  of  1870,  and  those  of  the  Civil  Code,  as  revised  in  that  year,  the 
latter  shall  prevail.  Rev.  Stats,  sec.  3990.  The  new  article  of  the  Code 
is  an  exact  copy  of  the  law  of  1820,  as  reproduced  in  the  revised  statutes 
of  1870,  except  that  the  word  *  succession '  is  substituted  to '  estate,'  and 
the  provision  subjecting  the  intermeddler  to  a  criminal  prosecution  is 
wholly  omitted. 

The  counsel  of  the  defendants  insist  that  these  two  enactments  arfr 
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not  in  conflict  They  are  in  error.  If  it  had  been  argued  that  the  material 
change  in  the  phraseology  as  it  appears  in  the  Code,  does  not  necessarily 
repeal  that  part  of  the  statutes  which  creates  the  criminal  offence,  there 
would  have  been  good  reason  for  that  construction.  The  criminal 
offence  may  very  well  continue  to  exist.  The  statutes  attach  to  its  com- 
mission a  two  fold  punishment,  viz  a  fine,  and  a  liability  to  pay  debts 
and  damages.  The  Code  on  the  other  hand  retains  the  declaration  of 
civil  liability  on  the  part  of  the  intermeddler,  and  relieves  it  from  the 
hampering  restriction  of  a  criminal  conviction  as  a  pre-requisite  to  its 
enforcement,  which  in  truth  had  practically  operated  as  an  immunity  to 
the  intermeddler. 

Whether  on  trial,  the  plaintiffs  shall  be  able  to  sustain  their  allega- 
tions, so  as  to  fix  liability  upon  the  defendants,  is  for  future  investiga- 
tion. The  exception  is  to  the  prematurity  of  the  action,  and  should  not 
have  been  sustained.    Therefore 

It  Is  ordered  and  decreed  that  the  judgment  of  the  lower  court  Is 
avoided  and  reversed,  and  that  the  cause  is  remanded,  with  instructions 
to  the  judge  below  to  overrule  and  dismiss  the  exception  of  the  defend- 
ants, and  proceed  to  the  hearing  of  the  case,  and  that  the  defendants 
pay  the  costs  of  appeal. 


No.  6670. 
The  State  vs.  Paul  Clifton. 

In  an  information  Qh&rglug  burfflary.  and  entering  a  house  at  nlf^ht  with  intent  to 
steal,  it  is  not  necessary  to  «:ivo  the  ownership  of  the  house. 

Evidence  that  the  accused  was  seen  in  the  immediate  vicinity  of  the  scene  of  the 
offense  at  about  the  hour  he  is  charsed  to  have  committed  it.  is  admissible. 

The  proper  question  to  put,  in  order  to  elicit  the  reputation  for  honesty  of  nn  ac- 
cused, is.  what  is  the  general  reputation  of  the  accused  for  honesty,  etc. ;  not 
what  is  his  reputation  with  those  amone  whom  he  dwelt. 

When  the  jury  in  a  criminal  case  return  a  defective  verdict,  the  iud^e  may  properly 
80  8tat«  to  the  jury,  and  thereupon  instruct  them  as  to  the  form  in  which  they 
should  clothe  their  verdict.  But  to  ask  them  the  Question  whether  it  was  their 
intention  to  find  the  accused  euilty  of  the  crime  charged  in  the  information, 
and  to  have  recorded  as  their  verdict  the  answer  thus  elicited,  is  so  firrave  an 
interference  with  the  functions  of  the  jury,  as  will  warrant  the  settine  aside  of 
the  verdict. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Wldt- 
aker,  J. 

H.  K  Ogderit  Attorney  General,  for  plaintiff. 
Bobert  Dalton  for  defendant. 
The  opinion  of  the  court  was  delivered  by 
Egan,  J.    The  defendant  was  accused,  found  guilty,  and  sentenced 
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for  the  crime  of  breaking  and  entering  a  dwelling-house  in  the  night- 
time with  intent  to  steaL  From  this  sentence  he  has  appealed.  He 
objects  that  the  information  does  not  state  the  ownership  of  the  dwelling- 
house.  This  was  not  necessary  nor  of  the  essence  of  the  charge.  The 
dwelling-house  was  sufficiently  described  as  situated  at  and  designated 
as  No.  148  Canal  street,  and  known  as  the  New-Orleans  Club-House  and 
occupied  by  some  person  or  persons  to  the  district  attorney  unknown, 
"  the  said  person  or  persons  being  lawfully  therein  at  the  time."  This 
was  sufficient  description  under  the  law,  even  if  it  be  considered  matter 
of  substance  and  not  of  form  or  "  description  of  something  described 
in  the  information."  The  accused  excepted  to  the  reception  of  the  evi- 
dence of  a  witness,  Knapp,  to  the  effect  that  about  the  hour  of  the  night 
when  the  crime  is  charged  to  have  been  committed  "  he  saw  the  accused 
in  his  own  back  premises."  The  judge  states  that  the  back  premises  of 
the  witness  immediately  adjoin  those  of  the  New-Orleans  Club-House,  and 
that  other  witnesses  had  testified  to  the  escape  of  the  burglar  from  the 
rear  of  the  Club-House  premises  to  the  rear  of  those  of  the  witness,  who 
had  testified  to  hearing  shots  fired  near  by  at  the  time,  and  that  said 
witness  was  at  the  time  of  the  objection  about  to  testify  to  the  arrest 
of  the  accused  after  the  shooting  (and  at  the  hour  the  burglary  was 
committed  as  stated  by  other  witnesses)  upon  witness's  premises  or  in 
the  alley  adjoining.  The  evidence  was  pertinent  and  properly  received. 
On  the  trial  the  counsel  for  the  accused  asked  a  witness,  Adeline  Smith, 
with  whom  he  boarded  (and  also  another  witness),  "  what  was  the  repu- 
tation of  the  accused  for  honesty  among  those  he  dwelt  with  in  her 
house."  The  proper  question,  if  the  foundation  had  been  laid,  which  is 
not  shown  by  the  bill,  would  have  been  "  what  was  the  general  reputa- 
tlo7i  of  the  accused  for  honesty  among  his  neighbors,"  and  not  what 
particular  persons  thought  of  him.  The  court  did  not  err  in  excluding 
the  testimony  ;  a  much  more  serious  question  is  presented  by  the  next 
and  last  bill  of  exceptions,  which  states  that  after  the  jury  had  deliberated 
upon  the  case  for  about  two  hours  and  a  half  they  returned  into  court 
with  their  verdict — that  they  were  asked  by  the  judge  if  they  had  agreed 
upon  their  verdict,  to  which  the  foreman  answered  that  they  had,  and 
handed  it  to  the  clerk,  who  was  ordered  to  record  it ;  when  the  counsel 
for  the  accused  asked  that  the  jury  be  polled,  and  while  that  was  being 
done  and  before  its  completion  the  judge  directed  the  sheriff  to  stop, 
and  stated  "that  the  verdict  was  defective,  and  would  have  to  be 
changed,"  and  then  asked  the  jury  through  their  foreman  "  if  it  was 
their  intention  to  find  the  prisoner  guilty  of  burglary  with  intent  to  steal, 
as  charged.  The  jury,  through  their  foreman,  answering  in  the  affirma- 
tive, the  court  ordered  the  verdict  to  be  changed  and  to  be  so  recorded" 
and  the  judge  then  had  the  jury  polled  the  second  time;  they,  the  jury. 
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then  answered  that  was  their  verdict,  and  the  court  ordered  the  verdict 
to  be  recorded  as  so  amended,  to  all  of  which  the  counsel  for  the  ac- 
cused excepted.  The  verdict  of  the  Jury  as  originally  returned  into 
court  is  not  before  us,  and  we  can  not,  therefore,  pass  upon  its  sufficiency 
or  responsiveness.  The  judge  pronounced  it  defective,  and  we  must 
assume  that  he  was  correct  We  can  not,  however,  go  further  and  as- 
sume what  was  the  character  of  the  verdict  The  verdict  as  it  appears 
of  record  is  "Guilty  of  burglary  as  charged,  with  intent  to  steal." 
While  if  the  verdict  as  originaUy  returned  was  defective  it  was  perfectly 
proper  for  the  judge  so  to  state  to  the  jury,  and  to  instruct  them  anew  as 
to  the  form  in  which  they  should  clothe  their  verdict,  it  was  not  proper  for 
him  to  ask  the  jury  the  direct  question  "if  it  was  their  intention  to  find 
the  prisoner  guilty  of  burglary  with  the  intent  to  steal,  as  charged,"  and 
to  have  recorded  as  their  verdict  the  answer  thus  elicited.  Whatever 
the  motive,  and  we  have  no  doubt  it  was  the  best,  this  was  trenching 
upon  the  province  of  the  jury  and  in  effect  dictating  to  them  their  ver- 
dict, which  in  a  matter  so  delicate  and  important  to  the  liberty  of  the 
accused  the  law  does  not  permit.  We  think,  as  before  stated,  that  the 
proper  course  under  the  circumstances  in  an  important  criminal  trial  was 
for  the  judge  to  have  informed  the  jury  that  their  verdict  as  originally 
returned  was  defective  or  informal,  and  as  to  the  proper  form  of  verdict, 
just  as  though  nothing  had  been  returned  into  court  by  them  as  a  ver- 
dict, and  that  after  so  instructing  them  they  should  have  been  directed 
and  allowed  to  make  up  and  return  their  own  verdict,  whatever  it  might 
be.  A  defective  or  informal  verdict  is  no  verdict,  and  the  case  stood  in 
law  just  as  it  did  when  the  jury  originally  retired  to  make  up  their  ver- 
dict, and  no  other  or  different  charge  was  permissible  than  would  have 
been  originally,  save  only  that  the  judge  should  as  before  stated  have 
renewed  his  instructions  as  to  the  form  or  language  in  which  to  clothe 
the  verdict  in  case  the  jury  should  find  the  accused  guilty  or  innocent. 
Such  instructions  are  very  different  from  a  direct  question  from  the 
court,  "  Do  you  intend  to  find  the  prisoner  guilty  of  burglary  with  intent 
to  steal,  as  charged?"  and  especially  it  was  not  proper  to  have  recorded 
as  their  verdict  the  answer  so  elicited.  However  praiseworthy  the  inten- 
tion of  the  judge,  the  language  and  spirit  of  our  law  guards  too  sa- 
credly against  any  interference  by  the  judge  with  the  facts  in  a  criminal 
case  or  any  interference  with  the  finding  of  the  jury  to  permit  the  mat- 
ter under  consideration  to  be  passed  over  as  a  simple  irregularity  and 
to  grow  into  a  precedent  which  in  some  other  case  may  bo  abused  and 
lead  to  the  most  serious  ill  consequences.  Courts  of  trial  can  not  too 
strictly  observe  the  line  of  demarcation  between  their  province  and  that 
of  the  jury  in  criminal  cases  arising  under  our  law.  We  think  that  as 
was  said  in  the  State  vs.  Shields,  11  A.  395,  the  course  pursued  by  the 
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court  a  qua  in  this  case  was  "  not  only  calculated  to  secure  the  unquali- 
fied verdict  elicited  by  the  question  of  the  judge,  but  that  it  might 
well  have  been  construed  by  the  jury  into  an  intimation  of  the  court 
as  to  the  guilt  or  innocence  of  the  prisoner,"  and  that  "  the  discretion 
of  the  jury  should  not  have  been  so  trammeled."  See,  also,  the  case  of 
the  State  vs.  John  Johnson,  recently  decided.  30  An,  921.  The  grounds 
for  the  motion  in  arrest  of  judgment  have  already  been  considered,  and 
are  insufficient 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  and  they  are  avoidod  and  set  aside,  and  the 
case  remanded  to  be  further  proceeded  with  according  to  law  and  the 
principles  of  this  opinion. 


No.  6872. 

30  954|     The  State  ex  rel.  Martin  Lannes  et  al.  vs.  the  Attorney  General 
ilj^\  of  the  state.v 

Section  2593  et  seq.  of  the  Revised  Statutes  of  1870  does  not  provide  for  the  forfeituro- 
of  the  charters  of  corporations  at  the  instance  of  private  persons,  even  when 
they  are  parties  interested. 

It  is  discretionary  with  the  Attorney  General  of  the  State  to  proceed,  on  his  own 
motion,  to  brlnf?  suit  for  the  forfeiture  of  the  charter  of  a  corporation,  and 
hence  he  can  not  bo  compelled  by  mandamus  to  institute  such  a  suit. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Elghior^ 
J. 

E,  K.  WasJdngion  for  relator  and  appellee. 

H.  N.  Ogdeiiy  Attorney  General,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Martin  Lannes  and  other  private  citizens,  butchers,  de- 
sired to  bring  suit  against  the  "  Crescent  City  Live  Stock  Landing  and 
Slaughter  House  Company,"  a  corporation  created  by  act  No.  118  of 
1869,  for  a  forfeiture  of  charter,  and  for  ten  thousand  dollars  damages,, 
for  failure  to  comply  with  the  terms  and  conditions  of  the  charter. 

Kecognizing  the  fact  that  a  proceeding  for  forfeiture  of  charter  must 
be  in  the  name  of  the  State,  the  plaintiflfs  applied  to  the  Attorney  General 
to  make  the  State  a  party,  and  to  sign  the  petition  in  the  name  and  be- 
half of  the  State.  The  Attorney  General  declined  to  do  this  ;  and  plain- 
tills  applied  for  a  mandamus  to  compel  him  to  perform  his  alleged  duty 
in  this  respect. 

The  Attorney  General  answered  that  the  act  No.  156.  of  1868,  relied 
on  by  relators,  was  not  applicable  to  their  case  ;  and  that  the  appearance 
of  the  Attorney  General  in  the  cases  contemplated  by  that  act  is  merely 
formal. 
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The  District  Court  was  of  opinioa  that  the  case  made'  by  plaintiffis 
was  one  coming  within  the  act  in  question :  and  the  Attorney  General  is 
appellant  from  the  judgment  making  the  mandamus  peremptory. 

Act  No.  156,  of  1868,  is  entitled  <'  An  act  to  amend  and  re-enact  an 
act  entitled  '  An  act  providing  a  remedy  against  usurpations,  intrusions 
into,  or  the  unlawful  holding  or  exercising  a  public  office  or  franchise  in 
this  State,'  approved  September  8, 1868." 

The  act  thus  amended  and  re-enacted  is  No.  58,  of  1868 ;  but  it  is 
not  necessary  to  refer  to  it  more  specially,  because  the  amendatory  act 
superseded  it ;  and  was  incorporated  and  re-enacted  in  the  Revised  Stat- 
utes of  1870.  Sec.  2593  et  seq.  This  is  the  law  by  which  the  issues  in- 
volved in  this  appeal  must  be  determined. 

The  first  section  of  this  act  authorizes  suit  to  be  brought  by  the  dis- 
trict attorney,  or  district  attorney  pro  tempore^  in  the  country  parishes, 
and  by  the  Attorney  General  in  the  city  of  New  Orleans,  "  or  other  per- 
son interested,"  in  the  name  of  the  State,  upon  his  own  information,  "or 
upon  the  information  of  any  private  party,"  against  the  party  or  parties 
offending  in  the  following  cases  : 

"  FiBST.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office  or  franchise  within  this  State  ;  or 

"  Second.  When  any  public  officer  shall  have  done,  or  suffered  to 
be  done,  an  act  which  by  the  provisions  of  law  shall  work  a  forfeiture 
of  his  office  ;  or 

"Thiki).  When  any  association  or  number  of  persons  shall  act 
within  this  State  as  a  corporation  without  being  duly  incorporated." 

The  second  section  makes  it  the  duty  of  the  district  attorneys,  and 
the  Attorney  General  in  the  cases  mentioned  in  the  first  section,  to 
bring  suit  against  the  offending  parties,  *•  when  so  required  to  do." 

The  fourth  section  provides  that  when  such  suit  is  brought,  "  on  the 
relation  or  information  of  any  person  interested,"  the  name  of  such  per- 
son shall  be  joined  with  the  State  as  plaintiff. 

Section  ten  declares  that  "  when  defendant,  whether  a  person  or  a 
corporation,  against  whom  such  action  shall  have  been  brought,  shall  be 
adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully  holding  or 
exercising  any  office,  franchise,  or  privilege,  judgment  shall  be  rendered 
that  such  defendant  be  excluded  from  such  office,  franchise,  or  privilege, 
and  also  that  the  plaintiff  recover  costs  against  such  defendant,  and 
such  damages  as  are  proven  to  have  been  sustained." 

These  sections  are  the  only  parts  of  the  act  in  question  which  have- 
any  bearing  upon  this  controversy;  and  we  shall  consider  them  seriatim, 

1.  Every  act  of  the  Legislature  must  conform  to  the  constitution 
of  the  State,  under  pain  of  nullity. 

The  constitution,  article  114,  declares  that  "  every  law*  shall  express 
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its  object  or  objects  in  Its  :title  ;"  and  if  it  had  been  the  design  of  the 
Legislature,  by  this  act,  to  provide  for  the  forfeiture  of  the  charters  of 
corporations,  at  the  instance  of  private  persons,  "parties  interested," 
the  law  would  be  amenable  to  the  grave  objection  that  no  such  object  or 
purpose  is  expressed  in  the  title. 

The  introductory  part  of  the  first  section  of  the  act  provides  how 
€uch  suits  as  it  authorizes  may  be  brought,  and  against  whom  ;  and  it 
diiTers  from  the  original  act  No.  58,  in  that  this  latter  act  authorizes  the 
Attorney  General  alone  to  bring  such  suit,  in  the  proper  district  court, 
^'in  the  name  of  the  people  of  this  State,  upon  his  own  information,  or 
upon  the  complaint  of  any  private  party." 

This  language  betrays  the  paternity  of  the  act;  and  the  act  No.  156 
was  passed  to  adapt  the  imported  law  to  our  mode  of  procedure,  and  to 
the  courts  in  which  the  litigation  might  be  had.  The  suit  must  be  in  the 
name  of  the  State,  by  the  Attorney  General  in  the  parish  of  Orleans,  by 
the  district  attorney  or  district  attorney  pro  tempore  in  other  parishes, 
upon  his  own  information  or  upon  the  information  of  any  private 
party. 

The  first  alinea  seems,  by  its  terras,  to  relate,  exclusively,  to  acts 
which  may  be  done  by  a  single  individual.  It  contemplates  the  violation 
of  a  right  which  by  law  has  been  conferred  upon  and  belongs  to  some 
other  person,  a  public  office  or  franchise,  which  the  person  olTending  has 
usurped  or  intruded  into,  or  holds  or  exercises  unlawfully,  not  because 
the  office  or  franchise  may  not  be  lawfully  held  or  exercised,  but  because 
the  offending  party  is  not  the  person  who  is  by  law  entitled  to  hold  or 
exercise  it. 

The  second  alinea  relates,  exclusively,  to  public  officers,  legally 
elected  or  appointed,  and  installed,  who,  while  lawfully  entitled  to  hold 
the  office,  have  done,  or  suffered  to  be  done,  some  act  which  by  law 
works  a  forfeiture,  not  the  destruction  of  the  office,  but  of  the  right  of 
the  offending  officer  to  hold  and  exercise  the  functions  of  that  office. 

The  third  alinea  does  not  deal  with  single  individuals,  as  the  first 
and  second  manifestly  do.  It  relates  exclusively  to  aggregations  of  indi- 
viduals, associations,  or  a  number  of  persons,  who  have  assumed  to  act 
as  a  corporation  without  having  been  duly  incorporated. 

The  first  alinea  deals  with  an  individual,  any  person,  who  violates 
the  rights  of  some  other  person  by  unlawfully  holding  or  exercising  an 
office  or  franchise  which  such  other  person  is  by  law  entitled  to  hold  or 
exercise;  and  the  second  alinea  deals  with  the  individual  public  officer, 
holding  by  a  legal  tenure,  who  has  incurred  the  penalty  of  forfeiture  by 
«ome  act  done  by  himself,  or  which  he  has  suffered  to  be  done.  The 
third  alinea  alone  has  any  reference  whatever  to  corporations;  and  it  is 
limited  to  such  associations  as  assume  to  be  corporations,  without  hav- 
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ing  been  duly  incorporated.    (Corporations  established  by  law  are  not 
even  remotely,  or  by  implication,  included  in  this  first  section. 

All  the  succeeding  sections  of  this  act  refer  to  and  are  limited  to 
the  suits  which  the  first  section  authorizes  to  be  brought.  The  meaning 
of  sections  two  and  four  seems  plain  enough.  When  the  district  attor- 
ney, or  district  attorney  pro  tempore  in  the  country  parishes,  or  the 
Attorney  General  in  the  parish  of  Orleans,  knows,  or  when  he  has  been 
informed  by  any  private  party,  of  the  existence  of  any  one  of  the  causes 
of  action  mentioned  in  the  first  section,  the  usurpation,  or  intrusion  into, 
or  the  unlawful  holding  or  exercising  of  a  public  office  or  franchise,  or 
that  some  public  officer  has  done  or  suffered  to  be  done  some  act  that 
works  a  forfeiture  of  his  right,  or  that  an  association  of  individuals 
or  a  number  of  persons  pretend  to  be  a  corporation,  without  having 
been  duly  incorporated,  the  law  requires  him  to  proceed,  and  to  bring 
suit  against  the  offending  parties.  If  the  offense  Is  such  that  it  inter- 
ests an  individual,  and  the  suit  is  brought  on  his  relation  or  information, 
it  must  still  be  brought  in  the  name  of  the  State,  but  his  name  must  be 
joined  with  the  State  as  plaintiff. 

By  section  ten,  when  a  person  or  a  corporation  Is  defendant  in  such 
quit,  that  is,  such  suit  as  may  be  brought  under  section  one,  the  judg- 
ment shall  be  exclusion  from  such  office,  franchise,  or  privilege,  costs, 
and  such  damages  as  are  proven  to  have  been  sustained.  Not  one  word 
about  the  forfeiture  of  the  charter  granted  to  a  corporation.  The  word 
corporation  in  this  section  would  seem  to  be  used  in  reference  to  the 
associations  of  individuals,  pretending  to  be  corporations,  without  hav- 
ing been  duly  incorporated,  mentioned  in  the  third  alinca  of  section  one. 

If  a  person  intrudes  into,  or  usurps,  or  holds,  or  exercises  a  public 
office  or  franchise  which  some  other  person  is  entitled  to  hold  or  exer- 
cise, the  State  is  offended,  and  is  interested  In  ousting  the  wrongdoer; 
and  the  person  unlawfully  excluded  Is  also  Interested  in  obtaining 
possession  and  enjoyment  of  the  office  or  franchise.  He  may  require 
suit  to  be  brought;  and  the  Attorney  General  or  district  attorney  is 
bound  to  bring  the  suit,  on  the  information  or  relation  of  the  injured 
individual,  who  must  be  joined  as  plaintiff  In  the  suit  brought  in  the 
name  of  the  State. 

If  the  suit  be  to  remove  a  public  officer,  who  has  done  or  suffered 
to  be  done  an  act  which  works  a  forfeiture,  every  citizen  Is  interested; 
and  the  proceeding  may  well  be  on  the  relation  of  any  citizen  or  num- 
ber of  citizens,  joined  with  the  State  as  plaintiffs.  And  so,  if  any  num- 
ber of  persons  associate  themselves,  and  pretend  to  be  a  corporation, 
without  having  been  duly  incorporated,  a  citizen,  or  a  number  of  citi- 
zens, might  well  be  joined  with  the  State  as  plalntlflls;  and  In  all  such 
cases  the  law  officer  of  the  State  seems  to  have  no  discretion,  and  he 
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may  be  compelled  by  mandamus  to  perform  the  duty  plainly  prescribed 
by  law. 

The  cases  relied  upon  by  the  relators  in  this  case,  21  An.  655;  21  An. 
710;  22  An.  547;  23  An.  787;  24  An.  149,  were  contests  for  office;  and  the 
court  held,  and  it  is  not  to  be  questioned,  that  in  such  cases  the  suit 
must  be  in  the  name  of  the  State;  and  that  the  law  officer  of  the  State 
may  be  compelled  by  mandamus  to  allow  the  use  of  the  name  of  the 
State  in  the  suit  to  oust  the  intruder  or  usurper,  and  to  put  into  office 
the  person  complaining  and  claiming;  to  be  legally  entitled. 

The  case  in  22  An.,  State  ex  rel.  Attorney  General  vs.  Fagan  and 
Others,  was  a  proceeding  under  the  third  alinea  of  the  first  section  of 
this  act,  against  a  number  of  persons  associated  under  the  name  of  the 
Live  Stock  Dealers'  and  Butchers'  Association  of  New  Orleans,  styled 
a  pretended  corporation,  organized  for  the  purpose  of  doing  and  per- 
forming the  acts  which,  by  the  act  118  of  1869,  the  Crescent  City  live 
Stock  Landing  and  Slaughterhouse  Company  was  alone  by  law  author- 
ized to  do.  In  such  a  case  there  is  no  doubt  it  would  be  the  duty  of  the 
Attorney  General,  in  behalf  of  the  State,  to  protect  the  corporation  law- 
fully chartered,  and  solely  vested  with  the  rights  granted  to  it  by  the 
State,  by  the  act  of  incorporation,  against  the  attempt  of  another  body 
or  organization  to  exercise  the  same  rights. 

In  the  Atchafalaya  Bank  vs.  Dousin,  13  Louisiana,  497,  the  doctrine 
is  plainly  laid  down,  that  the  government "  creatiog  a  corporation  can 
alone  Institute  a  proceeding  for  a  forfeiture  of  charter,  since  it  may 
waive  a  broken  condition  of  a  contract  made  with  it,  as  well  as  an  in- 
dividual." 

Charters  of  incorporation  are  treated  as  contracts ;  and  if  one  of 
the  terms  of  the  charter  be  violated,  the  other  contracting  party,  the 
State,  may  demand  the  forfeiture  by  suit,  just  as  in  a  contract  between 
two  individuals.  But  article  2047  of  R,  C.  C.  declares  that  when  the 
resolutory  condition  is  an  event  not  depending  on  the  will  of  either 
party,  the  contract  is  dissolved  of  right;  but  where  the  condition  is  some- 
thing to  be  done  or  performed  by  one  of  the  parties,  the  dissolution 
must  be  sued  for. 

In  the  case  of  the  Atchafalaya  Bank,  13  Louisiana,  Judge  Martin 
stated  that  in  1813,  when  he  was  Attorney  General,  the  banks  sus- 
pended specie  payments,  and  thereby  incurred  the  penalty  of  forfeit- 
ure; that  it  devolved  upon  him  to  determine  whether  to  waive  or  to  pro- 
ceed by  suit  for  the  forfeiture;  that  he  chose  not  to  sue;  and  the  Legisla* 
ture  soon  after  placed  him  on  the  bench  of  the  Supreme  Court;  and 
that  his  successor,  Mazureau,  who  was  Attorney  General  when  the  banks 
suspended  the  second  time,  had,  in  the  exercise  of  his  discretion,  chosen 
not  to  sue. 
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The  authorities  cited  in  13  La.  497,  and  in  Abbott  on  Corporations, 
339,  show  that  it  is  discretionary  with  the  sovereign  power  by  which  an 
act  of  incorporation  has  been  granted  to  waive  the  forfeiture  which  has 
been  incurred;  and  the  waiver  may  be  as  well  by  inaction,  the  failure  to 
demand  it  by  suit,  as  by  positive  act. 

In  1877  the  Legislature  amended  the  charter  of  this  corporation; 
and  this  was  necessarily  a  legislative  recognition  of  the  then  legal  exist- 
ence of  the  corporation,  and  of  the  intention  of  the  State  not  to  demand 
the  forfeiture.    See  act  No.  144  of  1877,  p.  220. 

The  Attorney  General  might,  if  he  deemed  it  proper  in  the  public 
interest,  demand  by  suit,  the  forfeiture  of  the  charter  of  a  corporation; 
but  he  might  be  restrained  by  the  action  of  the  Legislature,  as  he  might 
be  instructed  by  the  Legislature  to  proceed.  In  the  silence  of  the  Legis- 
lature the  discretion  is  vested  in  him;  and  discretionary  power  can  not 
be  controlled  by  mandamus.  It  is  only  where  the  duty  is  imposed  by 
law  absolutely  that  its  performance  can  be  enforced  by  mandamus; 
and  no  individual  or  individuals  can  interfere  with  the  State  in  the  exer- 
cise of  its  sovereign  power,  nor  compel  the  State  to  proceed  for  the  for- 
feiture of  a  charter,  which  the  State,  in  the  exercise  of  its  sovereignty, 
may  not  choose  to  demand. 

The  judgment  appealed  from  is  therefore  annulled,  avoided,  and  re- 
versed; and  the  application  of  relators  for  mandamus  is  dismissed  at 
their  costs  in  both  courts. 


No.  6738.  "5o~gg5' 

48    48S| 

W.  p.  0*Hern  vs.  Hiberxia  Insurance  Company.  jfj  ^ 

The  deed  from  a  tax  collector,  of  property  sold  at  a  tax  sale,  is  received  prima  facie, 
as  a  valid  title.  Until  the  tax  sale  is  set  aside  by  a  revocatory,  or  other  proper 
action,  contradictorily  with  the  parties  in  interest,  the  title  from  the  tax  col- 
lector is  presumed  to  be  valid. 

APPEAL  from  tho  Fifth  District  Court,  parish  of  Orleans.    Bogers, 
J. 

Horace  E,  Upton  for  plaintiff  and  appellant. 
Thos.  Gilmore  &  So7i8  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  Hibernia  Insurance  Company  obtained  an  order 
of  seizure  and  sale  of  an  improved  lot  in  this  city,  in  foreclosure  of  its 
mortgage,  and  had  caused  advertisement  of  its  sale  to  be  made,  when 
the  plaintiff  injoined  the  sale  by  the  proceedings  in  this  suit 
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The  defendant  moved  to  dissolve  the  injunction  "upon  the  ground 
that  it  had  issued  im  providently  and  illegally,  the  allegations  of  the 
petition  and  the  exhibits  thereunto  annexed  being  insufQcient  to  author- 
ize the  issuance  of  the  writ" 

It  is  nowhere  stated  wherein  is  tlie  insufficiency,  or  in  what  particu- 
lar the  allegations  are  deficient.  Upon  hearing,  the  motion  or  rule  to 
dissolve  was  made  absolute,  and  again  the  record  fails  to  acquaint  us 
with  the  reasons  therefor.  We  do  not  wish  to  be  understood  as  inti- 
mating that  it  is  necessary  or  desirable  In  all  cases  that  the  judge  of  a 
lower  court  should  assign  the  reasons  of  his  judgment  at  length.  We 
only  note  the  absence  of  them  here,  because  we  are  unable  to  perceive 
why  the  allegations  of  the  petition  were  supposed  not  to  be  sufficient 
on  their  face  to  authorize  an  injunction. 

These  allegations  are;— that  the  plaintiflT  is  the  owner  of  the  lot 
advertised  for  sale,  under  a  title  translative  of  property,  (derived  from 
a  tax  sale  superior  to  the  defendant's  mortgage),  and  that  the  defendant 
is  attempting  to  sell  it  This  sale  is  to  satisfy  a  mortgage  of  a  previous 
owner. 

True,  the  plaintiffs  title  may  not  prove  good  upon  examination. 
He  alleges  that  he  bought  at  a  tax  sale,  and  received  a  deed  from  the 
tax  collector,  and  after  six  months  interval,  that  he  obtained  a  confirma- 
tory deed  from  George  B.  Johnson,  Auditor  of  Public  Accounts,  on 
February  24, 1877.  We  know  that  this  last  deed,  confirming  the  pre- 
vious title,  is  wholly  invalid,  because  Johnson  was  not  the  Auditor  at 
that  time,  but  the  deed  from  the  tax  collector  is  received  by  the  courts 
as  a  prima  facie  valid  title.  Constitution,  art.  118.  Acts  1871,  p.  120. 
Until  that  sale  is  set  aside  by  a  revocatory  or  other  proper  action,  con- 
tradictorily with  the  parties  in  interest,  the  title  from  the  State's  oflacer 
is  presumed  to  be  valid  until  the  contrary  is  shown.  Lannes  v.  Work. 
Bank,  29  Annual,  112. 

But  it  is  not  necessary  to  resort  to  those  principles  in  order  to  dispose 
of  this  motion.  The  objection  to  the  petition  is  that  the  allegations  are 
on  their  face  insufficient  to  warrant  an  injunction.  Now  if  it  be  true  that 
the  plaintiff  bought  at  the  tax  sale  and  therefore  under  the  first  and 
highest  privilege,  and  that  all  the  requisite  formalities  had  been  ob- 
served prior  to  it,  and  at  it,  and  no  redemption  has  been  made  or  offered, 
it  may  very  well  be  that  his  title  will  prevail  to  the  detriment  of  the 
mortgage  creditor  of  the  previous  owner.  But  if  it  should  be  dis- 
covered that  these  formalities  have  not  been  complied  with,  or  that  the 
plaintiff  and  purchaser  at  the  tax  sale  is  merely  the  mortgage  debtor  in 
disguise,  who  is  helping  him  to  evade  the  operation  of  the  mortgage, 
and  the  payment  of  the  debt,  the  reverse  result  would  most  certainly 
be  produced. 
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These  matters  were  not  inquired  into,  and  could  not  be,  in  the  trial 
of  a  rule  to  dissolve  on  the  face  of  the  papers.  The  allegations  of  the 
petition  are  taken  as  true  on  that  trial,  and  if  true,  do  warrant  an  in- 
junction.   Therefore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  is  remanded  to  be  proceeded  with  according  to 
law,  the  appellee  paying  costs  of  appeal. 


No.  7048. 

Thomas  LaChambre  &  Co.  vs.  Henrietta  and^J.  L.  Cole. 

A  suit  to  revive  the  jud;;ment  in  a  probate  ease,  rendered  by  a  district  court  before 
the  creation  of  parish  courts  by  the  constitution  of  18GA,  must  be  brought  in  the 
district  court  that  rendered  the  judgment.  Probate  suits  in  which  judgments 
had  been  rendered,  were  not  transferred  from  the  district  to  the  parish  courts. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville* 
McVea,  J. 

Eewes  &  Parlange  for  plaintiffs  and  appellees. 

Barrow  &  Pope  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  object  of  this  suit  is  the  revival  of  a  judgment 
under  the  act  of  1853. 

One  Cropper  obtained  a  judgment  against  the  defendants  in  the 
fifth  judicial  district  court  for  Iberville  on  May  10, 1867.  The  plaintiffs, 
claiming  to  be  the  owners  of  this  judgment,  which  is  not  disputed  by 
Cropper,  instituted  this  suit  in  the  fifth  judicial  district  court  for  Iber- 
ville for  the  revival  of  the  former  judgment,  and  had  citation  issued 
thereon,  which  was  served  April  18,  1877.  The  service  was  therefore 
within  ten  years  from  the  rendition  of  the  judgment 

It  is  contended  by  the  defendants  that  cit<ition  has  issued  from  the 
wrong  court,  and  an  exception  was  filed  by  them  to  the  jurisdiction  of 
the  district  court,  which  can  not  be  understood  without  an  explanation 
of  the  original  suit. 

Cropper  is  the  son  of  the  defendant  Mrs.  Cole  by  her  first  husband. 
She  was  his  tutrix,  her  second  and  present  husband  was  co^tutor,  and 
the  suit  was  for  an  account,  and  for  judgment  for  such  sum  as  should 
be  found  to  be  due,  and  it  was  had  for  over  fourteen  thousand  dollars. 
This  was  under  the  Constitution  of  1852,  whereby  district  courts  had 
jurisdiction  of  all  matters  affecting  successions,  and  minors. 

The  constitution  of  1868  followed,  creating  parish  courts  with  juris- 
diction of  those  subjects,  and  the  defendants  contend  that  the  suit  for 
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revival  should  have  been  instituted  in  the  parish  court  of  Iberville, 
because  that  court  alone  had  now  jurisdiction  of  such  matters  as  are 
embraced  in  the  orip^inal  suit,  and  further  because  by  the  act  organizing 
the  parish  courts,  the  clerks  of  the  district  courts  are  required  to  trans- 
fer to  the  parish  courts  "  all  causes  now  pending  and  on  file  "  which  fall 
under  the  jurisdiction  of  the  latter.    Acts  1868,  p.  63. 

It  would  be  a  strained  construction  to  hold  that  the  clerks,  under 
this  mandate,  must  transfer  to  the  parish  courts  all  causes,  complete 
and  ended,  as  well  as  those  pending.  A  great  mass  of  records  is  in  the 
clerk's  office  of  causes  which  are  ended.  If  that  officer  be  required  to 
transfer  to  the  parish  courts  all  of  these  that  should  have  been  brought 
in  a  parish  court,  had  one  existed  from  1852  to  1868,  who  Is  to  say  what 
records  he  shall  thus  transfer  ?  Experience  has  taught  us  that  it  was 
not  an  easy  matter  for  courts  to  determine  correctly  where  was  the 
dividing  line  between  the  two  jurisdictions,  and  the  clerks  would  surely 
have  been  unable  to  do  it.  The  phraseology  of  the  act  docs  not  leave 
this  question  doubtful.  All  causes  now  pending  and  on  file  which  fall 
under  the  jurisdiction  of  the  parish  courts  must  be  transferred  to  them, 
and  the  parish  court  shall  try  and  determine  the  same,  and  make  all 
orders  therein  that  may  be  legal  and  proper.  It  is  not  all  causes  which 
would  have  fallen  under  the  jurisdiction  of  the  parish  court,  but  those 
which  fall  under  that  jurisdiction  according  to  the  constitution  and  that 
Act,  which  must  be  transferred.  And  for  what  purpose  ?  That  the  par- 
ish court  may  try  and  determine  the  same,  and  make  orders  therein. 
And  to  make  the  meaning  of  the  act  certain,  it  is  added— the  clerk  of 
the  district  court  shall  issue  all  executions  and  writs,  or  orders  of  any 
kind,  in  all  cases  previously  decided  in  those  courts  for  any  purpose 
whatever.    Idem,  p.  62. 

The  suit,  or  contestation,  which  was  terminated  by  the  judgment  of 
May  1867,  properly  remained  among  the  records  of  the  district  courts, 
because  it  was  not  pending.  But  it  may  be  that  some  would  consider 
the  expression  '  pending  and  on  file,*  to  mean  two  classes  of  causes,  viz 
those  pending  which  are  undecided,  and  those  on  file  which  means  every 
cause  among  the  records  which  falls  within  the  description  of  the  Act. 
There  is  no  comma  after  '  pending.'  The  two  expressions  refer  to  the 
same  class  of  causes,  as  the  other  expressions  in  the  same  clause  plainly 
indicate.  How  is  the  district  court  to  issue  executions  or  orders  upon 
judgments  already  rendered,  if  the  suits  or  records  containing  the  judg- 
ments are  transferred  to  another  court? 

It  would  not  matter  however  if  the  clerk  of  the  Iberville  court  had 
transferred  this  record  to  the  parish  court.  The  court  which  has  juris- 
diction of  suits  for  revival  of  judgments  is  distinctly  pointed  out  in  the 
act  of  1853  which  provided  for  their  revival.    The  citation  must  Issue 
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from,  and  the  suit  must  necessarily  be  addressed  to  the  *  court  which 
Tendered  the  judgment'    Rev.  Stats,  sec.  2813. 

The  district  court  for  Iberville  rendered  the  judgment,  and  in  that 
court  was  properly  instituted  the  proceeding  for  its  revival. 

It  is  not  necessary  to  examine  the  bills  of  exception,  which  have  no 
reference  to  the  points  on  which  we  have  rested  our  decision.  There 
was  testimony  shewing  the  inscription  and  reinscription  of  the  judg- 
ment of  1867,  ofifered  doubtless  to  shew  the  continued  vitality  of  the 
judicial  mortgage,  but  it  is  wholly  out  of  place  in  such  suit  as  this,  the 
«ole  object  of  which  is  to  keep  alive  the  original  judgment  by  a  revival. 
The  suit  of  revivor  having  been  instituted  before  the  proper  court,  and 
the  citation  having  been  served  within  ten  years  from  the  date  of  the 
original  judgment,  it  was  held  below  that  the  plaintiff  was  entitled  to 
Its  revival. 

Judgment  affirmed. 

On  Rehearing. 

Upon  reconsideration  of  our  former  opinion,  we  see  no  reason  to 
fnake  any  change,  and  therefore 

It  is  ordered  that  our  former  decree  remain  undisturbed. 


No.  2925. 

Datid  G.  Cooke  vs.  Hugh  and  Andrew  Allison. 

'Where  a  loan  Is  made  by  two  members  of  a  oommereial  firm,  in  a  matter  foroifrn  to 
the  business  of  the  firm,  and  in  disregard  of  the  express  opposition  of  the  third 
member,  the  two  members  making  the  loan  are  justly  chargeable  with  its 
amount. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.   Leaimiont, 

Thomas  Gilmore  &  Sons  for  plaintiff  and  appellant. 

E.  ^T.  Huntington  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  25th  of  July  1865,  plaintiff  and  defendants 
formed  a  commercial  partnership  for  the  transaction  of  a  cotton  factor- 
age and  general  commission  business,  which  expired  on  the  1st  of 
June  1868. 

On  the  15th  of  February  1866,  Hugh  Allison  alone  was  at  tbe  office 
of  the  partnership,  his  brother  Andrew  was  absent  from  the  City  and 
«Cooke  at  home  and  sick. 
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One  James  R  Howard,  wishing  to  obtain  an  advance  of  money  went 
— on  that  day — to  Cooke's  house,  and  Cooke — by  a  written  note — 
referred  him  to  Hugh  Allison. 

What  became  of  that  note?  One  of  the  bookkeepers  said  that, 
some  time  after  the  transaction,  he  himself  handed  it  to  Hugh  Allison, 
and  at  the  latter's  request.  A  subpoDna  duces  tecum  was  issued  com- 
manding its  production  by  Hugh  Allison,  who  answered:  "I  have  not 
the  note  referred  to,  do  not  know  any  thing  about  it." 

David  Cook  testified  that— to  the  best  of  his  recollection — the  pur- 
port of  the  note  was  that  Howard  wanted  some  money  and  to  see  what 
he  could  do  for  him :  no  amount  was  therein  mentioned,  nor  was  it  an 
order  to  pay  the  money.  This  statement  is  corroborated  by  the  book- 
keeper, who  read  the  note  and  testified  further  that  he  thought  that,  by 
the  terms  of  said  note,  the  matter  was  left  at  Allison's  discretion. 

Whether  it  was  or  not,  Hugh  Allison  requested  the  bookkeeper  to 
fill  a  check  for  $12,500,  signed  and  handed  it  to  Howard,  who  acknowl- 
edged, in  writing,  that  he  had  received  that  sura  from  the  firm.  The 
amount  of  the  check  was  paid  and  debited  to  Howard. 

Andrew  Allison  returned  to  the  City,  heard  of  the  transaction,  pro- 
tested against  it  as  having  no  connection  with  their  legitimate  business 
and  insisted  that  it  should  be  charged  to  Cooke's  account.  According 
to  Andrew's  declaration,  Cooke — when  informed  of  his  determination — 
objected  to  it  at  first,  and  thereafter  consented,  remarking  "  that  it  was 
a  good  thing  and  that  his  partners  would  have  none  of  the  profits  to 
arise  therefrom."  Cooke  admits  that  he  then  made  a  remark  of  that 
kind,  and  told  his  partners  that — if  they  were  dissatisfied  with  the  trans- 
action, he  would  take  it  for  his  own  account :  that  they  did  not  assent  to 
his  proposition,  and  Hugh  Allison  replied  that  if  there  was  any  thing  to 
be  made  by  it,  he  was  entitled  to  his  share. 

The  bookkeeper  was  directed  by  the  brothers  Allison  to  transfer  to 
Cooke's  account  the  amount  of  the  check,  and  it  was  done.  Cooke 
swore  that  he  had  not  authorized  that  transfer,  and  his  declaration  as  to 
this  fact  is  supported  by  those  of  the  bookkeepers,  who  testified  that  he 
always  objected  to  it,  and — for  that  reason — would  not  allow  the  books 
of  the  firm  to  be  balanced. 

Hugh  Allison's  statement  is  that  he  paid  the  $12,500  on  an  order 
from  Cooke,  believing  that— on  Cooke's  return  to  the  office,  he  would 
explain  why  this  money  was  givtjn  to  Howard  :  he  failed  to  explain  and 
— at  his  own  request— the  amount  was  charged  against  him.  To  the 
knowledge  of  Hugh,  Cooke  never  objected  to  that  charge.  His  declara- 
tion, on  this  point,  is  contradicted  by,  and  contradicts  that  of  plaintiff 
and  of  the  bookkeepers.  The  note,  or— as  he  calls  it— the  order  which 
he  took  from  the  files  of  the  office,  might  have  sustained  his  assertioQ 
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and  neutralized  that  of  his  partner  and  employees,  but— when  ordered 
to  produce  it— his  answer  was  "  that  he  knew  nothing  about  it." 

When  the  advance  of  ^12,500  was  made  to  Howard,  he  was  indebted 
to  the  firm  for  31256,  and  had  then  shipped  to  it  only  six  bales  of  cotton. 
It  seems  strange  that — under  such  circumstances — Hugh  Allison,  who 
was  not  bound  to  do  it,  concluded  to  first  pay  him  so  large  an  amount, 
and  then  await  his  partner's  return  to  ascertain  why  it  was  that  the 
money  had  been  given  to  Howard. 

On  the  trial,  Cooke  objected  to  that  part  of  Hugh  and  Andrew's 
deposition  and  to  the  questions  put  to  and  answered  by  himself,  tending 
to  show  that  he  had  agreed  to  the  transfer — from  the  firm's  account  to 
his  own— of  the  charge  of  312,500,  on  the  ground  that  it  was  an  attempt 
to  prove— by  parol  evidence — that  he  had  assumed  to  pay  the  debt  of 
Howard.  His  exception  was  properly  overruled.  The  object  of  the  evi- 
dence thus  admitted  was  to  prove,  and  did  establish  that  it  was  two  of 
the  partners  and  not  the  partnership  who  made  a  loan  to  Howard,  and 
that  the  transfer  of  the  charge  from  one  account  to  the  other  was  but 
the  correction  of  a  previous  and  erroneous  entry.  That  correction  was 
incomplete :  the  amount  of  the  check  should  have  been  charged  to 
Cooke,  who — it  appears— advised  the  making  of  the  loan  and  approved 
it  after  it  was  made,  and  to  Hugh  Allison  who,  on  a  mere  suggestion  of 
Cooke,  paid  the  money  to  Howard. 

Andrew  Allison's  statement  is  that  said  money  was  invested  in  Mex- 
ican Gulf  Kail  Road  stock :  that  the  Intention  to  so  invest  was  men- 
tioned before  he  left  the  City,  and  that  he  opposed  the  transaction  as 
having  no  connection  with  their  legitimate  business:  that,  when  he 
returned  to  the  City,  and  found  that  the  loan  had  been  made,  he 
informed  Cooke  of  his  determination  that  said  loan  should  be  charged 
to  his  account :  Cooke  agreed  to  it  and  it  was  done. 

Plaintiff  denied  that  the  money  was  advanced  to  Howard  to  invest 
in  the  stock  of  the  Mexican  Gulf  Bail  Road,  and  testified  that  the  trans- 
action was  simply  a  loan  on  interest  and  commission.  He,  however, 
confessed  that  he  had  told  the  two  brothers :  "  it  is  a  good  thing  and  if 
you  are  dissatisfied,  I  will  take  it  myself,"  and  Hugh  Allison  alone 
replied,  in  substance,  that  if  any  profit  came  from  it,  he  was  entitled  to 
bis  share. 

It  is  difficult  not  to  conclude  that  said  loan  was  the  transaction 
opposed  by  Andrew  Allison  and  disapproved  by  the  advisers  of  the 
firm,  before  Andrew's  departure  from  the  City,  one  which  took  place 
during  his  absence,  and  against  which  he  protested  from  the  day  on 
■which  it  was  proposed,  as  not  being  connected  with  the  legitimate  busi- 
ness of  the  partnership.  The  lower  coart  so  believed,  and  Its  judgment 
is  affirmed  with  cc  sts. 
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No.  6913. 
J.  N.  Brown,  Administrator,  vs.  E.  A.  R.  Brown. 

The  allesrations  in  a  petition  that  a  certain  transferor  property  is  a  simulation, 
and  that  it  is  a  donation  in  disguise,  are  inconsistent. 

When  an  actual  consideration,  no  matter  how  inadoauate,  has  been  paid  by  the  pur- 
chaser in  an  alleged  sale,  the  transaction  is  not  a  simulated  one. 

The  delivery  of  immovables,  where  they  are  disposed  of  by  public  act,  is  always 
considered  as  accompanying  the  act,  whether  that  act  be  a  sale,  or  a  dation  en 
paienient. 

Even  when  it  is  shown  that  the  expressed  consideration  of  a  transfer  does  not  exist, 
the  contract  can  not  on  that  account  be  invalidated,  if  the  transferee  proves  that 
there  was  another  legal,  and  sufficient  consideration. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
River.    BoberUioVy  Judge  ad  hoc. 

W.  H,  Jack,  J,  F.  Pierson,  and  Edward  D,  Wfdte  for  plaintiff  and 
appellee. 

X.  B.  Watkins  and  Egan  &  Ogden  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  merits  was  delivered  by  Spencer,  J.> 
and  on  the  application  for  a  rehearing  by  Manning,  C.  J. 

Spencer,  J.  In  August,  1876,  the  plaintiff,  alleging  himself  adminis- 
trator, and  a  forced  heir  of  John  W.  and  Mary  H.  Brown,  deceased,  filed 
this  suit  against  his  sister,  the  defendant,  and  prays  that  a  certain  tract 
of  land  on  the  west  side  of  Red  river  in  the  parish  of  Red  River,  in 
defendant's  possession,  be  decreed  to  belong  to  the  successions  of  said 
decedents  ;  that  the  act  of  transfer  thereof  made  by  John  W.  Brown  to 
the  defendant  on  February  13, 1868,  be  declared  a  simulation  made  in 
fraud  of  creditors,  "  and  a  donation  in  disguise,  and  null  and  void." 
Defendant,  alleging  that  the  plaintiff's  demands  were  inconsistent, 
moved  that  he  be  required  to  elect  between  them.  The  district  judge 
overruled  the  motion,  on  the  ground  that  the  action  was,  in  substance, 
one  en  declaration  de  simulation.  We  think  that  it  is  inconsistent  to 
allege  that  an  act  is  a  pure  simulation  and  a  donation  in  disguise.  A 
simulated  act  is  nothing.  It  is  "  vox,  et  prceterea  niJiil"  while  a  dis- 
guised donation  is  a  reality,  and  may  be  and  often  is  a  good  and  valid 
contract. 

But  we  think  the  subsequent  proceedings  in  the  case  show  that  both 
parties  limited  the  contest  to  the  single  issue  of  simulation  vel  non. 
The  defendant  put  at  issue  "the  question  of  simulation  alone,"  and 
plaintiff  confined  his  case  to  that  issue,  and  the  value  of  rents  and  rev- 
enues a^.ter  the  death  of  John  W.  Brown,  in  1873. 

This  is  a  family  quarrel,  and,  as  might  be  expected,  there  is  much 
contradictory  swearing,  the  family  being  about  equally  divided  between 
the  contestants.    Some  of  the  witnesses,  especially  the  plaintiff  and  his 
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brother,  W.  W.  Brown,  can  hardly  be  said  to  have  testified.  They  deliv- 
ered set  orations  and  elaborate  arguments,  instead  of  depositions.  The 
protestations  of  defendant's  counsel^and  a  record  bristling  with  exceptions 
to  the  adraivsibility  of  this  arguraentation,seem  to  have  been  unavailing 
to  stop  this  torrent  of  declamation.  It  would  be  an  endless  task  to 
attempt  a  detailed  notice  of  all  these  objections  and  exceptions,  running 
through  several  hundred  pages  of  closely  written  record.  We  have 
gone  carefully  through  it  all,  and  will  state  the  facts  as  they  impress  us. 

On  the  thirteenth  February,  1868,  John  W.  Brown  by  authentic  act 
conveyed  to  his  daughter,  Elizabeth  A.  R.  Brown,  the  land  in  question, 
for  the  price  and  sum,  as  declared  in  the  act,  of  31617,  cash  in  hands 
paid.  The  daughter  lived  in  the  house  on  the  east  side  of  Red  river, 
with  her  father  and  mother,  the  latter  being  very  infirm  and  paralyzed. 
The  father  after  the  sale  continued  to  manage  and  control  the  place  sold 
on  the  west  side,  rented  it  out  to  tenants,  and  collected  the  rents,  and 
disposed  of  them  about  as  he  pleased.  The  leases  were  usually  made 
by  him  in  the  name  of  his  daughter,  but  until  his  death  in  1873  she 
seems  to  have  taken  no  active  control,  at  least  no  ostensible  control.  It 
is  shown  that  at  the  date  of  this  transfer  John  W.  Brown  owed  a  debt 
to  Chaffe  &  Brother  of  some  32000,  and  another  small  debt  of  about 
8150.  There  is  no  pretense  that  he  was  then  insolvent  In  fact,  if 
plaintiff  and  his  witnesses  are  credible,  he  was  five-fold  solvent.  In 
October,  1870,  Chaffe  &  Brother  brought  suit  against  Brown  and  Sher- 
rod  for  31^50,  balance  due  them,  and  obtained  judgment  therefor  in 
January,  1871,  against  the  defendants  in  solido. 

Plaintiff  and  his  brother,  W.  W.  Brown,  and  his  sister,  Mrs.  Turner, 
and  her  husband  swear  that  it  was  well  understood  in  the  family  that 
this  transfer  was  a  simulation,  and  they  repeat  many  conversations  of 
their  father  to  that  effect ;  and  J.  N.  Brown  details  one  which  he  says 
took  place  in  the  presence  of  Elizabeth,  the  defendant.  The  defendant 
and  her  brother,  T.  C.  Brown,  and  sister,  Mrs.  Giddens,  swear  to  the 
verity  and  reality  of  the  sale,  and  the  defendant  flatly  denies  the 
plaintiff's  statement  as  to  her  ever  being  present  when  her  father  said 
the  sale  was  simulated. 

The  evidence  shows  that  the  consideration  of  this  transfer  was  not 
cash,  as  declared  by  the  act,  but  consisted  of  three  notes,  two  for  3400 
each,  with  six  or  eight  years  interest  thereon,  and  one  for  3176.  This 
last  note  is  shown  to  have  been  held  by  plaintiff,  J.  N.  Brown,  against 
his  father,  who  requested  him  to  let  him  have  it  for  Elizabeth,  in  order 
to  make  up  a  more  ample  price  for  the  property.  The  two  notes  for  3400 
each  were  predicated  on  a  sum  of  3600,  which  John  W,  Brown  collected 
and  received  in  1860  and  1861,  on  account  of  salaries  due  Elizabeth  as  a 
public  school  teacher.    Shortly  befoie  the  transfer  he  delivered  her 


Digitized  by  LjOOQIC 


968  SUPREME  COURT  OF  LOUISIANA, 

Brown.  Administrator,  vs.  Brown. 

his  said  two  notes  for  $iOO  each,  in  settlement  of  this  debt  There  is  no 
doubt  or  dispute  about  the  fact  that  he  received  and  collected  this  sum 
of  $600,  as  stated,  and  that  she  was  at  the  time  sui  juris ;  but  her 
brothers,  J.  N.  and  W.  W.  Brown,  argue  that  when  she  graduated  some 
years  before  her  father  bought  her  a  fino  piano,  and  that  this  $600  must 
bo  considered  as  a  payment  for  that.  That  she  lived  with  her  father, 
and  was  maintained  by  him  like  the  other  children,  etc.  Per  contra,  the 
defendant  shows  that  her  services  in  the  household,  and  her  constant 
attention  to  her  infirm  mother  were  worth  far  more  than  her  support. 
Suffice  it  to  say  that  her  father  seems  to  have  taken  the  same  view,  and 
gave  his  notes  for  an  undoubted  debt  due  her.  If  he  saw  proper  to 
offset  her  support  by  her  services  he  had  a  right  to  do  so,  and  from  the 
evidence  we  think  he  acted  justly  in  so  doing. 

There  was  then  a  real  and  valid  consideration  for  this  transfer,  to 
the  extent  of  this  8600  and  interest,  evidenced  by  these  notes.  The  trans- 
action was,  therefore,  not  a  mmulation.  It  may  have  been  intended  to  de- 
fraud creditors.  We  rather  think  it  was.  The  plaintiff  and  his  witnesses 
declare  that  his  purpose  was  to  put  his  property  out  of  their  reach  ;  and 
J.  N.  Brown,  plaintiff,  and  his  brother,  W.  W.  Brown,  swear  in  effect  that 
they  counseled  and  consented  to  his  doing  so.  It  is  not  clear  but  that  J.  N. 
Brown  and  W.  W.  Brown,  under  these  facts,  wore  parties  to  this  transac- 
tion, and  are  estopped  from  disputing  its  verity.  "  Nemo  allegans  suam 
turpitudinem  est  audlendas" 

The  possession  of  the  vendor  after  the  sale  creates,  as  to  third  per- 
sons, a  presumption  of  simulation,  unless  the  verity  of  the  transaction 
be  shown.  C.  C.  2180,  1921.  That  presumption  has  been  rebutted  in 
this  case  by  showing  that  there  was  a  consideration,  perhaps  inadequate, 
yet  real  and  actual. 

Plaintiff  contends  that  this  was  not  a  sale,  but  a  datlon  en  paiementf 
and  without  effect  for  want  of  deliver}-.    C.  C.  2056. 

The  reason  of  this  rule  is  not  at  first  glance  very  apparent,  but  we 
take  it  to  be  that  a  payment  is  never  complete  until  the  thing  to  be  paid 
is  delivered.  But  the  delivery  of  immovables  is  always  considered  as 
accompanying  the  public  acts  by  which  they  are  transferred.  C.  C. 
2479. 

We  are  aware  that  in  the  case  of  Shultz  vs.  Morgan,  Chaffe  & 
Bro.,  intervenors,  reported  in  27  An.  618,  Justice  Taliaferro,  as  the 
organ  of  the  court,  seems  to  deny  the  application  of  this  rule  to  trans- 
fers of  immovables  by  authentic  act  by  way  of  dation  en  paiement. 
He  says  that  **  it  is  of  the  very  essence  of  the  dation  en  paiement  that 
delivery  should  be  actually  made,"  and  cites  as  authority  3  M.  226,  269  ; 
12  L.  375 ;  3  A.  280,  and  20  A.  282. 

Article  2656  is  as  follows :  "  The  giving  in  payment  differs  from  the 
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ordinary  contract  of  «ale  in  this,  that  the  latter  is  perfect  by  the  mere 
consent  of  the  parties,  even  before  the  delivery,  while  the  giving  in  pay- 
ment is  made  only  by  delivery."  Justice  Taliaferro  interpolates  the 
word  " actual"  which  is  not  found  in  the  text  of  the  article.  What  con- 
stitutes delivery  must  be  determined  by  reference  to  other  provisions  of 
the  Code.  The  language  of  the  court  in  27  A.  would  be  substantially 
correct  when  applied  to  immovables  transferred  by  private  act  or  to 
movables ;  but  we  have  seen  that  "the  delivery  of  immovables  is  always 
considered  as  accompanying  the  public  act  transferrivg  them,  whether  that 
act  be  a  sale  or  dation  en  paiement  By  reference  to  the  cases  cited  as 
authority  by  the  court,  to  wit :  3  M.  226,  269  ;  12  L.  375,  and  20  A.  282,  it 
vill  be  seen  that  they  were  all  cases  relating  to  movables.  The  case  in 
3  A.  280  is  not  in  point.  It  may  be  added  that  it  is  not  very  apparent 
whether  the  acts  in  question  in  the  case  in  27  A.  above  referred  to  were 
jDiibliC  or  sous  seign  privee.  But  so  far  as  the  dictum  of  that  case  is 
applicable  to  public  acts  transferring  immovables,  whether  they  be  sales 
or  dations  en  paiement,  we  can  not  give  it  our  assent. 

Under  this  rule  of  article  2i79,  and  in  view  of  the  fact  that  the 
transferee  was  a  female  living  with  her  father,  who  attended  to  the 
leasing  of  the  lands  transferred,  which  lay  across  Red  river,  we  think  it 
clear  that  John  W.  Brown  could  not,  without  being  a  trespasser,  have 
disputed  her  possession,  or  denied  the  delivery.  C.  C.  2479.  If  he 
could  not,  it  follows  that  the  rule  of  article  2556  requiring  delivery  in 
dations  en  paiement  had  been  complied  with,  since  that  rule  applies  as 
well  between  the  parties  as  others.  Moreover,  the  plaintiff's  petition 
alleges  without  qualification  that  the  **said  Elizabeth  A.  R  Brown  is  in 
possession  of,  and  claims  to  be  the  owner  of  said  lands,  by  virtue  of 
said  act  of  sale,  etc."  Besides,  the  transfer  is  not  attacked  in  the  peti- 
tion as  a  dation  en  paiement  inoperative  for  want  of  deliver}',  but  as  a 
simulated  sale. 

The  plaintiflTs  objection  that  defendant  could  not  prove  what  was 
the  real  consideration  of  the  transfer;  that  the  act  declared  the  considei  - 
ation  to  be  cash,  and  that  it  was  not  competent  to  show  that  it  was  notes 
of  the  vendor,  is  not  well  taken.  C.  C.  1900.  "  If  the  cause  expressed 
in  the  contract  should  be  one  that  does  not  exist,  yet  the  contract  can 
not  be  invalidated  if  the  party  can  show  the  existence  of  a  true  and 
suiScient  consideration." 

When  a  contract,  therefore,  is  attacked  on  the  ground  that  the 
expressed  consideration  does  not  exist,  or  that  there  was  no  considera- 
tion for  it,  the  party  may  show  other  consideration  than  that  expressed 
in  the  contract.  The  court  below  improperly  sustained  said  objection, 
and  we  have  given  eflfect  to  said  evidence,  which  is  in  the  record.  Under 
the  ^iew  we  have  taken  it  is  unnecessary  to  notice  the  other  bills  of 
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exception  in  the  record,  as  the  matters  to  which  they  relate  do  not 
aflTect  the  grounds  of  our  decision. 

While,  therefore,  we  hold  that  the  transfer  by  John  W.  Brown  to 
the  defendant  was  not  a  simulation,  it  may  have  been  intended  as  a 
fraud  on  his  creditors,  or  it  may  have  been  to  a  large  extent  a  gratuity 
to  her,  and  prejudicial  to  the  reserves  of  his  forced  heirs.  The  action 
of  the  creditors  to  annul  is  doubtless  barred,  but  the  forced  heirs  may 
have  right  to  proceed  against  defendant  for  reduction  and  collation,  in 
so  far  as  the  transfer  may  have  been  gratuitous. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  decreed  that 
plaintiffs  demands  be  rejected  at  his  costs  in  both  courts. 


On  Rehearing. 

Manning,  C.  J.    Upon  a  re-examination  of  the  grounds  of  our  opin- 
ion, we  see  no  reason  to  change  our  decree. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturbed^ 


I  80  m\  No.  7074. 

I  49    584! 

gQ  Q7Q  The  Jefferson  and  Lake  Pontchartrain  Railway  Company  vs.  the  City 
•19L-S,  of  New  Orleans. 


Under  the  presont  charter  of  the  city  of  New  Orleans,  the  city  may  obtain  the  disso- 
lution of  an  injunction  a^rainst  it,  without  furnishing:  the  bi)nd  and  security 
required  of  other  litiernnts  by  article  307  of  the  Code  of  Practice. 

A  defendant  in  injunction,  on  complying  with  the  law.  may  have  the  injunction  set 
aside  in  every  case  where  its  dissolution  will  not  work  irreparable  injury  to  the 
plaintiff. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rightor, 

Geo,  L,  Bright  for  plaintiff  and  appellant. 

B.  R  Jonas,  City  Attorney,  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  city  was  enjoined  from  using  and  maintaining  od 
the  land  of  the  plaintiff,  a  canal  running  from  North  Line  Street  to  Lake 
Pontchartrain,  and  from  draining  into  said  canal,  and  over  the  property 
of  the  plaintiff,  and  from  entering  upon  the  land  of  the  plaintiff  and 
from  trespassing  thereon,  and  from  preventing  the  plaintiff's  damming 
said  canal  so  as  to  prevent  the  city's  draining  therein. 

The  district  court  permitted  the  city  to  bond  the  injunction,  and  dis- 
pensed the  city  from  giving  security. 

From  this  order  the  plaintiff  appealed. 
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The  right  to  bond  is  claimed  under  article  307,  C.  P.,  and  to  bond 
without  security,  under  sec.  33,  City  Charter.    E.  S.  acts  1870,  page  44. 

Art  C.  P.  307  provides :  Whenever  the  act  prohibited  by  the  injunc- 
tion is  not  such  as  may  work  an  irreparable  injury  to  the  plaintiff,  the 
court  may  in  their  discretion  dissolve  the  same :  provided  the  defendant 
execute  his  obligation  in  favor  of  the  plaintifif,  with  the  surety  of  one 
good  and  solvent  person  residing  within  the  jurisdiction  of  the  court,, 
for  such  sum  as  the  court  may  determine,  according  to  the  nature  of  the 
case,  as  security  that  he  will  deliver  the  property  in  dispute  in  the  same 
state  in  which  it  was  at  the  moment  of  issuing  the  injunction,  and  that 
he  will  pay  besides  to  the  plaintiff  all  damages  he  may  have  sustained 
by  this  act,  if  a  definitive  judgment  be  rendered  against  him  in  the  suit 
pending. 

Two  questions  are  presented  for  detorminaticn  :  First—Is  this  a 
case  in  which  the  City  can  be  dispensed  from  furnishing  the  bondr 
required  by  art  307  of  the  C.  P.?  Second — Is  the  act  prohibited  by  the 
injunction  such  as  may  work  an  irreparable  injury? 


Plaintiffs  action  is  a  judicial  proceeding,  in  which  one  of  the  liti- 
gants is  the  City  of  New  Orleans,  and  the  City's  Charter  provides :  that 
it  shall  be  dispensed  from  furnishing  bond  or  security  in  all  judicial  pro- 
C3edings  where — by  law — bond  and  security  are  required  from  litigants — 
The  Judge  of  the  lower  court  properly  held  that — under  the  provisions 
of  its  charter,  the  City  could  obtain  a  dissolution  of  the  injunction 
issued  against  it,  without  furnishing  bond  and  security.  For  the  dam- 
ages which  may  result  from  that  dissolution,  every  one  of  the  inhabit- 
ants who  reside  within  the  limits  of  this  vast  corporation  is  answerable, 
and  when  and  where  all  are  bound,  it  would  have  been  mere  surplusage 
to  add  a  separate  and  individual  obligation,  to  a  collective  and  corporate 
responsibility. 

II. 

Is  the  act  prohibited  by  the  injunction  one  which  may  cause  an; 
irreparable  injury  to  plaintifif?  What  is  the  act  complained  of?  Does  it 
involve  a  change  of  any  one  of  the  parties*  possession,  or  a  change  of 
their  respective  positions,  as  they  existed  at  the  date  of,  and  immediately- 
preceding  the  issuance  of  the  injunction? 

Plaintifif  alleges  that  in  August  1871— more  than  six  years  ago — the 
commissioners  of  the  second  drainage  district  forcibly,  wrongfully  and 
illegally  entered  upon  its  land,  and — then  and  there — begun  to  dig  a 
cinal,  afterwards  completed  by  the  city— which  extends  from  North  line 
Street,  and  through  the  entire  length  of  said  land,  to  lake  Pontchartrain, 
a  distance  of  16,459  feet    That,  by  means  of  that  canal,  the  waters  and 
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filth  of  the  City  have  been  carried  over  the  property  of  plaintiff,  which — 
for  this  and  the  other  causes  it  alleges — claims  from  the  City  the  sum  of 
one  hundred  thousand  dollars,  and  asks  that  it  be  perpetually  enjoined 
from  draining  into  said  canal. 

Had  the  court  refused  to  dissolve  the  Injunction,  it  is  manifest  that, 
during  the  approaching  summer  and  fall,  a  considerable  portion  of  the 
City  would  have  suffered  from  an  inevitable  accumulation  of  rain  water, 
the  stagnancy  of  which  might  have  caused  material  injury  and  endan- 
gered the  public  health— whilst,  so  far  as  plaintiCf  is  concerned,  the 
Injury  it  apprehends  is  not  of  an  irreparable  character,  and  can  hardly  be 
compared  to  that  which  might  result  from  the  unexpected  suspension  of 
a  legitimate  or  usurped  privilege,  the  exercise  of  which  plaintiff  appears 
to  have  silently  tolerated  from  1871  to  1877.  Its  prolonged  tolerance 
may  not  amount  to  a  renunciation  of  its  alleged  rights,  but  it  justifies 
the  action  of  the  lower  Court.  The  dissolution  of  the  injunction  did 
not— in  the  least— reduce  the  extent  of  plalntiflTs  possession,  as  enjoyed 
by  it  at  and  before  the  date  of  the  injunction.  That  dissolution  merely 
reinstated  the  parties  in  the  position  which  they  had  previously  occu- 
pied, and  provisionally  continued  a  state  of  things  abruptly  repressed 
and  which— before  the  repression— had  openly  existed  for  upwards  of 
six  years.    In  this  there  is  no  error. 

The  judgment  appealed  from  is -therefore— affirmed  with  costs. 

Mr.  Justice  Eo.vn  took  no  part  in  the  decision  of  this  case. 


j5  iS|  No.  G805. 

F.  A.  LuLixo  vs.  Labranche,  Tax  Collector. 

A  planter  or  munufiicturor  who  keeps  siich  articles  of  merchandise  only  as  are 
needed  by  laborers  on  his  plantation,  and  spIIs  th«'m  only  to  those  laborers,  and 
not  to  the  general  public,  is  not  a  retail  dealer  within  the  menninf?  of  the  rev- 
enue act.  and  hence  is  not  subject  to  the  license,  or  tax  imposed  on  retail 
dealers. 

A  PPEAL  from  the  Parish  Court  of  St.  Charles.    Harper,  J. 

Jamen  D.  Angftstin  for  plaintiflf  and  appellant. 

H.  X.  Ogden,  Attorney  General,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiflf  was  required  to  pay  the  State  and 
parish  licenses  for  keeping  a  retail  store,  wherein  goods,  wares,  and 
merchandise  were  sold.  The  process  sued  out  here  is  an  injunction 
restraining  the  tax  collector  from  enforcing  the  payment  of  the  sums 
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demanded  for  licenses,  and  is  grounded  on  the  alleged  fact  that  the 
plaintiff  is  not  a  retail  dealer  or  storekeeper,  in  the  proper  and  statutory 
sense,  but  keeps  such  articles  of  merchandise  only  as  are  needed  by  the 
labourers  on  his  sugar  plantation,  and  sells  them  to  those  labourers 
alone,  and  not  to  the  general  public. 

The  proof  is,  that  the  plaintiff  is  not  a  merchant  or  *  storekeeper/ 
as  these  words  are  used  in  common  parlance,  but  a  planter,  and  manufac- 
turer, on  a  lar^e  scale,  employing  over  a  hundred  laborers— that  he 
<loes  not  traffic  as  a  merchant,  and  does  not  sell  to,  nor  invite  the  public 
to  buy  from  him — that  he  did  make  the  experiment  in  1876  of  keeping 
an  open  and  licensed  store,  but  found  it  prejudicial  to  his  employees^ 
and  destructive  of  order  and  discipline,  and  consequently  abandoned  it — 
that  he  has  since  supplied  himself  with  the  wares  the  labourers  usually 
need,  and  these  are  delivered  to  them  when  needed,  and  the  cost  price 
with  some  small  per  centage  added,  is  charged  to  the  labourer  and  de- 
ducted from  his  wages,  and  that  no  one  but  the  employees  on  the  place 
are  permitted  to  buy,  or  do  buy. 

On  the  other  hand  it  may  be  urged,  that  seLingto  any  one  by  retail 
brings  the  party  thus  selling  within  the  meaning  of  the  term,  retail 
dealer,  and  that  at  two  sessions  of  the  General  Assembly  there  has  been 
a  legislative  interpretation  of  the  meaning  of  that  designation — first  in 
1836,  when  that  body  deemed  necessary  a  special  exemption  of  planters 
from  paying  the  license  of  a  retail  merchant  when  they  sold  exclusively 
to  their  employees,  (Acts  1863,  p.  2'36)  and  again  in  1868  when  that  ex- 
emption was  repealed.    Acts  1868,  p.  119. 

No  doubt  the  first  act  was  intended  as  a  legislative  declaration  that 
planters,  who  sold  to  none  but  their  employees,  were  not  legitimately 
included  within  the  designation,  *  retail  dealers',  and  the  second  act  was 
intended  to  deprive  the  planters,  who  thus  sold,  of  the  benefit  of  that 
declaration.  But  the  question  is  a  judicial  one  now,  that  the  designa- 
tion of  a  class  appears  in  the  revenue  act,  without  any  explanatory  or 
qualifying  interpretation  elsewhere. 

The' ordinance  of  the  police  jury  uses  the  words  'each  and  every 
trade  store,  wherein  goods,  etc.  are  sold  at  wholesale  and  retail*,  and  the 
tax  collector  exacts  the  license  as  due  from  a  storekeeper  selling  general 
merchandise. 

A  person  whose  business  or  avocation  is  that  of  planter  or  manu- 
facturer, and  who  keeps  in  store  only  such  goods  and  wares  as  his  em- 
ployees require,  and  who  sells  to  them  alone  and  not  to  the  general 
public  and  who  sells,  not  as  a  retail  dealer  does,  exclusively  for  the 
profit,  but  only  as  an  advance  to  his  labourers  and  an  incident  to  his 
main  business,  and  to  promote  its  better  administration,  is  not  a  retail 
dealer  within  the  meaning  of  the  revenue  act,  and  the  tax  or  license 
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imposed  upon  that  class  of  persons  by  that  act  is  not  legally  demanda- 
ble  from  him. 

It  is  in  proof  in  this  case  l^hat  the  plaintiff  pays  taxes  upon  an  as- 
eessment  of  valuable  property,  including  the  sum  employed  as  capital 
in  trade,  and  under  the  proof  before  us  in  this  record,  he  is  not  liable  to 
the  tax,  the  payment  of  which  was  refused. 

The  judgment  is  erroneous,  and  it  is  ordered  f.nd  decreed  that  it  is 
reversed,  and  the  injunction  is  perpetuated  at  defendant's  costs. 


No.  7080. 
Jules  Mayronnf,  Tutor,  et  al.  vs.  Eugene  Waggaman  et  al. 

Before  an  immovable,  of  which  the  widow  in  community  and  her  minor  children 
are  the  owners  in  indivision.  can  bo  legally  sold,  or  mort«afi:ed.  It  is  necessary 
that  a  family  mooting.  lef^aliy  constituted,  shall  set  forth  in  its  report  that  the 
sale,  or  mort«ra3re,  is  of  absolute  necessity,  or  of  evident  advantage  to  the 
minors,  and  Kive  its  reasons  for  its  determination. 

A  family  meetlnsr,  partly  composed  of  one  or  more  persons  who  have  interests  in 
conflict  with  those  of  the  minors,  is  not  legally  constituted. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Blghtar, 
J. 

Bentick  Ejan  for  plaintiff  and  appellant. 

Alfred  Grima  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Eugene  Hacker  died  in  April,  1871,  intestate,  lea\ing  a 
widow,  Mrs.  Agathe  Leromain  Hacker,  and  eight  children,  one  of  them 
wife  of  Numa  P.  Hacker,  and  seven  minors.  The  widow  was  confirmed 
as  natural  tutrix  of  the  minors,  and  Numa  P.  Hacker,  their  brother-ic- 
law,  was  appointed  under  tutor.  In  April,  1872,  about  a  year  after  the 
death  of  her  husband.  Widow  Hacker,  on  her  petition  and  prayer  to  that 
effect,  was  judicially  recognized  as  widow  in  community,  entitled  in  full 
ownership  to  one  half  and  as  usufructuary  to  the  other  half  of  the 
property  inventoried  in  the  succession,  and  was  put  into  possession  of 
the  whole.    The  succession  of  Hacker  .was  thus  closed. 

In  June,  1872,  Widow  Hacker  presented  a  petition  in  which  she 
stated  that  the  property  of  the  succession  consisted  of  real  estate,  with 
the  buildings  and  improvements,  some  shares  of  stock  in  the  People's 
Bank,  and  a  hardware  store,  the  business  of  which  she  had  continued. 
"  That  in  order  to  provide  for  the  means  to  carry  on  her  business  prop- 
erly for  her  wants  and  those  of  the  minors,  and  for  the  purpose  of 
paying  the  debts  of  the  succession,  it  is  necessary  that  she  should 
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mortgage  the  real  estate  to  the  amount  of  six  thousand  dollars^  and 
sell  said  shares,  but  she  can  not  do  this  without  the  advice  of  a  family 
meeting." 

The  family  meeting  was  convened,  and  without  assigning  any  reason 
for  it,  declared  unanimously  that  it  was  "  to  the  interest  of  said  minors 
that  the  shares  in  the  People's  Bank  be  sold  and  that  the  immovable 
property  *  *  *  be  mortgaged  for  the  amount  of  ten  thousand 
dollars." 

It  does  not  appear  whether  the  members  of  this  meeting  were  rela- 
tions or  merely  friends  of  the  minors,  except  that  Hamilton  N.  Gautier, 
one  of  them,  had  married  one  of  the  minors,  and  Numa  P.  Hacker,  the 
husband  of  another  one  of  the  daughters,  in  his  capacity  as  under  tutor 
approved  the  deliberations.  The  proceedings  were  homologated  and  the 
widow  was  authorized  to  sell  the  shares  of  stock  and  to  mortgage 
the  real  estate;  but,  like  the  deliberations  of  the  family  meeting,  this 
order  is  silent  as  to  the  terms  or  conditions  of  th^  sale  and  of  the 
mortgage. 

The  widow,  in  her  own  right  and  as  natural  tutrix  of  her  six  minor 
children,  Mrs.  Eugenie  Hacker,  assisted  by  her  husband,  Numa  P.  Hacker, 
and  Mrs.  Leocadie  Hacker,  assisted  by  her  husband,  Hamilton  N.  Gau- 
tier, executed  a  promissory  note  at  one  year  for  ^5000,  and  granted  a 
mortgage  in  favor  of  Aime  Gautier  to  secure  the  payment,  binding  them- 
selves jointly  and  in  solido. 

Referring  to  28  A.  446,  it  will  be  seen  that  in  January,  1873,  Joseph 
Duvigneaud  was  appointed  administrator  of  the  succession  of  Hacker: 
that  in  July  he  filed  a  statement  of  debts,  and  obtained  an  order  to  sell 
the  real  property  at  one  third  cash,  balance  in  one  and  two  years:  that 
Gautier  intervened  and  obtained  a  modification  of  the  order  so  as  to 
require  the  sale  to  be  for  cash;  and  that,  on  appeal,  this  court  held  and 
decided  in  April,  1876,  that  the  succession  of  Hacker  was  closed  by  the 
putting  of  the  widow  into  possession  as  owner  of  one  half  and  usufruc- 
tuary of  the-  other  half :  that  the  succession  was  no  longer  under  the 
jurisdiction  of  the  Second  District  Court;  and  that  the  entire  proceeding 
was  void. 

In  May,  1876,  soon  after  this  decision,  Aime  Gautier,  the  mortgagee, 
obtained  executory  process  on  the  note  and  mortgage.  The  execution 
of  the  writ  was  delayed  by  the  opposition  of  Widow  Hacker,  then  by  her 
death,  by  the  death  of  her  daughter,  Mrs.  Numa  P.  Hacker,  by  the 
alleged  refusal  of  Numa  P.  Hacker  to  qualify  as  natural  tutor  of  his  two 
children,  minors,  and  by  the  marriage  of  one  of  the  daughters,  Malvina 
Hacker,  to  Jules  Mayronne. 

Mayronne  qualified  as  tutor  of  the  minors;  and  in  his  capacity  and 
to  authorize  and  assist  his  wife,  he  obtained  an  injunction,  alleging  sub- 
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stantially  that  the  mother  had  no  authority  to  borrow  money  and  to 
bind  them  by  note  and  mortgage,  and  that  they  received  and  she 
received  no  consideration  for  the  same.  They  also  prayed  for  damages 
for  the  wrongful  seizure  of  the  property. 

Gautier  answered  by  general  denial,  and  prayed  for  the  dissolution 
or  the  injuncdon  with  damages.  The  judgment  appealed  from  dissolved 
the  injunction  with  $500  damages,  and  two  per  cent  additional  interest, 
which  latter  was  remitted. 

The  whole  proceeding  in  this  ease  is  extraordinary.  The  appraised 
value  of  the  succession  of  Hacicer  was  $65,526.  When  the  mortgage  was 
granted  by  the  widow,  in  July,  1872,  the  certificate  of  mortgages  showed 
that  there  were  no  incumbrances  on  the  property,  except  for  the  drain- 
age tax ;  the  vendor's  mortgage  to  secure  $2800  represented  by  two 
notes,  which  were  exhibited  to  the  notary  and  parties  present,  paid,  can- 
celled and  defaced  ;  the  recording  of  two  bonds  in  18G8,  the  other  in 
1869,  given  by  Hacker  as  treasurer  of  a  fire  company,  and  the  general 
mortgage  against  Mrs.  Hacker  as  tutrix. 

The  statement  in  Mrs.  Hacker's  petition,  that  she  had  continued  the 
hardware  business  and  that  at  the  end  of  the  first  year  it  was  necessary 
to  sell  the  bank  stock  and  to  mortgage  the  real  estate  of  the  succession 
to  provide  means  to  carry  on  her  business,  ought  to  have  ahirmed  the 
family  meeting.  Instead  of  refusing  to  consent  to  the  extraordinary  de- 
mand of  the  widow,  this  meeting  was  unanimously  of  opinion  that  she 
ought  to  be  allowed,  not  only  to  sell  the  bank  stock,  but  to  mortgage  all 
the  real  property  for  four  thousand  dollars  more  than  she  had  had  the 
courage  to  ask  for  in  her  petition.  It  is  strange  that  the  judge  did  not 
unqualifiedly  refuse  to  approve  and  homologate  these  proceedings^ 
which  seem  to  have  been  conducted  in  utter  disregard  of  the  rights  and 
interests  of  the  minors. 

When  it  becomes  necessary  to  call  a  family  meeting,  it  must  be  com- 
posed of  relations  of  the  minor,  if  there  be  a  sufficient  number  in  the 
parish,  or  in  an  adjoining  parish,  within  thirty  miles.  In  her  petition 
Mrs.  Hacker  gave  the  names  of  seven  persons  without  reference  to  their 
relations  to  the  minors,  nor  are  they  in  the  judge's  order  app'^inting  them» 
nor  in  any  part  of  the  proceedings,  as  far  as  we  have  discovered,  styled 
"  friends."  It  appeared  on  the  trial  of  this  case  that  one  of  them  was  a 
clerk  in  the  hardware  store  in  which  Mrs.  Hacker  and  Gautier  were 
partners.  The  mortgage  shows  that  Gautier,  one  of  the  members,  was 
the  brother-in-law  of  the  minors,  but,  as  we  shall  presently  see,  he  was 
incompetent  by  reason  of  his  interest  conflicting  with  that  of  the  minors: 
R.  C.  C.  283;  and  Numa  P.  Hacker,  the  under  tutor  who  assisted  and  who 
approved  the  deliberations  of  the  meeting,  occupied  a  position  equally 
disqualifying. 
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Put  into  possession  as  absolute  owner  of  one  half  and  as  usufructu- 
ary of  the  other  half  of  property  inventoried  at  more  than  sixty-five 
thousand  dollars,  Mrs.  Hacker  found  it  necessary,  within  about  a  year 
after  the  death  of  her  husband,  to  ask  for  a  loan  of  six  thousand  dollars, 
on  mortgage,  and  for  an  order  to  sell  the  most  available  of  the  personal 
property,  the  bank  stock,  to  enable  her  to  carry  on  properly  her  hard- 
ware business  which  she  had  continued  without  interruption  from  the 
death  of  her  husband.  Of  course,  it  did  not  long  survive  under  such 
management,  and  was  bankrupt  within  a  few  months  after  this  tempo- 
rary relief. 

The  law  declares  that  the  immovables  of  the  minor  can  not  be 
alienated  nor  mortgaged,  unless,  on  the  representation  of  the  tutor  that 
it  is  for  the  interest  of  the  minor,  a  family  meeting  shall  declare  that  the 
sale  or  mortgage  is  of  absolute  necessity,  or  of  evident  advantage  to  the 
minor.  R  C.  C.  339.  How  could  any  one  imagine  that  it  was  either  ab- 
solutely necessary  or  of  evident  advantage  to  these  minors  that  their 
property  should  be  incumbered  to  provide  their  tutrix  with  means  to 
carry  on  her  mercantile  business,  which  was  hastening,  under  her  man- 
agement, to  its  ruin  ? 

In  case  the  family  meeting  shall  consider  the  sale  or  mortgage  to  be 
advantageous  to  the  minor,  ''  it  shall  set  forth  the  reasons  of  its  deter- 
mination in  order  that  the  judge  may  decide  whether  he  ought  to  cause 
it  to  be  homologated,  and  shall  fix  the  terms  of  credit  on  which  the 
property  shall  be  sold,  and  the  other  conditions  of  the  sale,  if  the- case 
requires  it."    R.  C.  C.  340. 

There  is  not  one  word  in  the  deliberations  of  this  meeting  approxi- 
mating a  reason  for  its  determination,  nor  as  to  when  or  how  the  stock 
shall  be  sold,  whether  for  cash  or  on  credit,  whether  by  public  or  private 
sale,  whether  with  or  without  notice  by  publication  or  otherwise;  nor  is 
there  any  thing  said  about  the  stipulations  in  the  mortgage,  nor  the  rate 
of  interest  to  be  paid,  nor  on  what  credit  the  mortgage  debt  is  to  be 
contracted. 

Several  witnesses  were  examined  on  the  trial,  among  them  Hamfiton 
N.  Gautier,  and  the  book-keeper  and  other  employees  of  the  hardware 
concern.  These  witnesses  say  that  the  debts  of  the  succession  were 
$20,000;  but  not  one  of  them  could  give  the  name  of  a  single  creditor. 
The  style  of  the  business  was  Hacker  &  Co.,  and  Numa  P.  Hacker  was  a 
partner  with  Mrs.  Hacker  at  one  time;  but  it  does  not  appear  when  he 
became  or  when  he  ceased  to  be  a  partner.  Hamilton  N.  Gautier  was  a 
partner  at  the  time  the  mortgage  was  granted;  but  whether  he  and  Numa 
P.  Hacker  were  partners  at  the  same  time  it  does  not  appear. 

Aim^  Gautier,  in  whose  favor  the  mortgage  was  made,  was  the 
62 
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father  of  Hamilton  N.  Gautier.  It  is  not  pretended  that  he  lent  Mrs. 
Hacker  ^5000.  The  testimony,  very  unsatisfactory  in  this  respect,  tends 
to  show  that  he  discounted  the  ^5000  note  at  eight  per  cent,  and  that,  at 
different  times,  he  handed  to  his  son  the  proceeds,  $4600,  part  of  it  before 
the  execution  of  the  mortgage.  Hamilton  N.  Gautier  says  the  debts  of 
the  store,  contracted  after  the  death  of  Hacker,  amounted  to  some  thirty 
to  forty  thousand  dollars.  Whatever  money  Airae  Gautier  advanced, 
the  whole  of  it  was  deposited  in  bank  to  the  credit  of  the  account  of 
Hacker  &  Co.,  and  it  was  checked  out  like  any  other  money  belonging 
to  that  account.  Nothing  shows  that  Mrs.  Hacker  ever  touched  or  had 
personally  the  benefit  of  a  single  dollar  of  this  pretended  loan,  except, 
as  Gautier  says,  it  was  carried  to  her  credit  on  the  books  of  the  concern, 
and  though  the  witnesses  were  pressed,  one  and  all,  they  could  not  give 
the  name  of  a  single  creditor  of  the  succession  of  Eugene  Hacker,  nor 
the  amount  of  a  single  debt  of  that  succession,  to  which  any  part  of  the 
money  was  applied.  It  fully  appears  that  Hamilton  N.  Gautier  was 
actively  managing  the  business  at  the  time  of  this  pretended  loan,  as 
one  of  the  partners;  and  it  is  most  extraordinary  that  he  could  not  give 
the  name  of  any  creditor  nor  the  amount  of  any  debt  of  the  succession 
paid  out  of  this  loan. 

In  July,  1873,  when  Duvigneaud,  in  his  capacity  as  administrator, 
presented  a  statement  which  he  said  contained  all  the  debts  which  he 
had  been  able  to  ascertain  at  the  end  of  six  months  after  his  appoint- 
ment, the  whole  consisted  of  a  judgment  in  favor  of  the  attorney  who 
represented  Mrs.  Hacker  in  the  early  stages  of  the  proceeding  up  to  her 
confirmatfon  as  natural  tutrix,  say  for  6876  50,  about  8120  due  to  three 
insurance  companies,  the  taxes  for  1871  and  1872,  and  the  costs  and 
expenses  of  the  administration.  If  the  succession  was  so  largely  in- 
debted, how  can  the  silence  of  the  creditors  for  more  than  two  years 
after  the  death  of  Hacker  be  accounted  for  ?  This  record  does  not  dis- 
close even  the  name  of  a  creditor,  except  as  stated  by  Duvigneaud  ;  and 
we  have  seen  that  Hacker  left  his  property  virtually  unincumbered. 

The  whole  case  Indicates  the  utter  want  of  consideration  for  the  note 
and  mortgage,  so  far  as  the  heirs  of  Eugene  Hacker  are  concerned.  As 
to  the  minors,  the  note  and  mortgage  are  absolutely  void.  As  to  the  two 
major  heirs  who  joined  their  mother  in  these  contracts,  the  testimony 
makes  it  more  than  probable  that  they  were  deceived  and  were  in  error; 
that  the  pretended  loan  was  exclusively  for  the  benefit  of  the  partner- 
ship of  which  their  husbands  were  members,  debts  of  the  respective 
communities  for  which  they  could  not  lawfully  make  themselves  liable; 
but  we  will  not  conclude  the  mortgagee  with  respect  to  these  major  heirs, 
because  he  may  have  rights  against  them  which  can  be  established 
under  proper  issues  by  additional  proof. 
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Mrs.  Numa  P.  Hacker  left  two  children,  minors.  Their  father, 
natural  tutor,  did  not  appear  to  represent  them,  and  a  tutor  ad  hoc  was 
named  by  the  court  to  represent  them  in  the  executory  proceeding. 

It  seems  more  than  probable,  from  the  mismanagement  of  the  hard- 
ware business,  that  the  minors,  for  whom  their  mother  was  tutrix,  will 
bave  mortgage  rights  against  her  succession  which  will  exceed  in 
amount  the  entire  value  of  her  interest  in  the  remnant  of  the  succession, 
the  real  estate,  and  that  they  would  be  preferred  to  the  mortgagee, 
Gautier.  Enough  appears  to  warrant  the  perpetuation  of  the  injunc- 
tion, and  to  compel  Gautier  to  proceed  via  ordlnaria  to  establish  his 
rights,  whatever  they  may  be,  against  the  succession  of  Mrs.  Agathe 
Leromain  Hacker,  against  the  succession  of  Eugenie  Hacker,  late  wife  of 
Numa  P.  Hacker,  and  against  Mrs.  Leocadie  Hacker,  wife  of  Hamilton 
N.  Gautier,  on  the  note  and  mortgage  in  question. 

It  Is,  therefore,  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed  ;  that  the  note  at 
twelve  months  for  85000,  dated  29th  July,  1872,  and  the  mortgage  exe- 
cuted by  Mrs.  Agathe  Leromain  Hacker,  in  her  own  right,  and  as  natural 
tutrix  of  her  minor  children,  and  by  Mrs.  Eugenie  Hacker,  wife  of  Numa 
P.  Hacker,  authorized  and  assisted  by  her  husband,  and  by  Mrs.  Leo- 
•cadie  Hacker,  wife  of  Hamilton  N.  Gautier,  authorized  and  assisted  by 
her  husband,  in  favor  of  Aime  Gautier,  to  secure  the  payment  of  said 
note,  passed  before  Armand  Pitot,  Jr.,  notary  public,  on  the  thirtieth  of 
July,  1872,  be  and  the  same  are  hereby  declared  and  decreed  to  be  null, 
void,  and  of  no  effect  so  far  as  are  concerned  the  minor  heirs  of 
Eugenie  Hacker  and  Agathe  Leromain  Hacker,  for  which  minors  the 
said  Agathe  Leromain  Hacker  acted  as  natural  tutrix  in  the  granting  of 
said  mortgage,  as  to  whom  and  their  propeity  the  claim  and  demand  of 
Aime  Gautier  are  rejected  ;  that  the  rights  of  said  Aime  Gautier,  what- 
•ever  they  may  be,  against  the  successions  of  Mrs.  Agathe  Leromain 
Hacker  and  the  deceased  daughter,  Mrs.  Eugenie  Hacker,  and  against 
Mrs.  Leocadie  Hacker,  wife  of  Hamilton  N.  Gautier,  be  and  the  same 
are  hereby  reserved ;  that  the  injunction  herein  granted  against  the 
executory  proceeding  by  Aim(§  Gautier  be  and  it  is  hereby  reinstated 
and  made  perpetual ;  and  that  Aime  Gautier,  appellee,  pay  all  the  costs 
of  this  proceeding  in  the  district  court,  and  in  this  court.  The  claim  of 
the  plaintiffs  in  injunction  for  damages  for  the  alleged  wrongful  seizure 
-of  the  mortgaged  property  is  dismissed  as  in  case  of  nonsuit. 
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No.  7128. 

The  State  ex  rel.  New-Orleans  Pacific  Railway  CJompany  vs.  Francis 
T.  Nicholls,  Gk)VERNOR,  et  al. 

TheFundiDj?  Act  of  the  Legislature,  approved  January  21. 1874.  contemplated  in  its- 
purpose,  and  embraced  in  its  provisions,  only  the  actual  debt  of  the  State.  It 
excluded  the  contingent  liability  of  the  State  embodied  in  the  bonds  loaned  to 
the  Citizens'  Bank,  and  the  Consolidated  Planters*  Association. 

In  the  interpretation  of  a  law  the  motive  of  the  lawmaker,  and  the  meaning?  and 
scope  of  the  law.  may  be  sought  for  in  contemporaneous  history,  in  the  discus- 
sions attendant  on  the  progrress  of  the  legislation,  and  in  subsequent  legislation 
on  the  same,  or  on  cognate  matters. 

The  constitutional  amendment  limiting  the  debt  of  the  State  to  fifteen  millions  of 
dollars  only  restrains  the  Legislature  from  increasing  the  actual,  or  present 
debt  of  the  StAte  beyond  that  sum.  It  does  not  inhibit  any  increase  of  the  con- 
tingent liability  of  the  State. 

Until  the  actual  debt  of  the  State  has  reached  the  limit  of  $i5.ooo,ooo,  it  is  competent 
for  the  Legislature  to  provide  for  the  issuing  of  bonds  as  a  loan  to  such  enter- 
prises as  fall  within  its  constitutional  power,  provided  that  in  the  act  creating^ 
the  debt,  adequate  ways  and  means  are  provided  for  the  payment  of  the  current 
interest,  and  of  the  principal  when  it  shall  become  due. 

The  act  of  the  Legislature  of  March  li.  1878,  authorizing  the  Issue  of  bonds  of  the 
State  in  aid  of  the  New-Orleans  Pacific  Bailway  Company  is  not  repugnant  to 
the  constitutional  provision  prohibiting  aid  to  a  private  purpose. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Rogers, 
J. 

Kennard,  Howe  &  Prentiss,  Thanias  J".  Semmes,  John  Finney,  and 
Henry  C,  Miller  for  relators  and  appellants. 

H  N,  Ogden,  Attorney  General,  for  the  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  General  Assembly  at  its  last  session  passed  an 
act  authorizing  the  loan  to  the  relator  of  the  bonds  of  the  State  to  an 
amount  not  exceeding  two  millions  of  dollars,  the  first  issue  of  which 
should  be  for  the  sum  of  two  hundred  nnd  fifty  thousand  dollars  only,, 
and  providing  for  subsequent  issues  upon  certain  conditions  being  com- 
plied with.    Acts  1878,  p.  105. 

The  Governor,  in  approving  the  act,  signified  his  intenticn  to  pro- 
voke a  judicial  decision  upon  the  constitutional  questions  involved,  and 
accordingly  refused  to  sign  and  issue  the  bonds,  whereupon  the  relator 
took  this  proceeding  by  mandamus  to  compel  the  Governor,  the  Auditor 
of  Public  Accounts,  and  the  Secretary  of  State,  to  issue  two  hundred 
and  fifty  thousand  dollars  of  bonds  of  the  State  in  accordance  with,  and 
for  the  purposes  expressed  in,  the  act. 

The  respondents  aver  that  the  act  h  unconstitutional,  in  that  it  vio- 
lates the  amendment  of  tLe  constitution  which  limits  the  State  debt  to 
fifteen  millions  of  dollars;  and  because  the  constitution  prohibits  the 
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legislature  to  contract  a  debt  exceeding  one  hundred  thousand  dollars, 
except  in  certain  specified  emergencies,  of  which'  this  is  not  one,  without 
tit  the  same  time  provicMng  adequate  means  for  the  payment  of  the 
<;urrent  interest,  and  of  the  principal  when  it  shall  become  due;  and 
further  because  it  is  an  attempt  to  use  the  taxing  power  of  the  State  to 
aid  a  private  enterprise.    ' 

The  Funding  Act  was  approved  January  24,  1874.  Its  object  and 
purpose  was  to  reduce  the  floating  and  bonded  debt  of  the  State,  and  to 
consolidate  it  by  authorizing  the  issue  of  bonds,  which  should  be  ex- 
changed for  all  valid  outstanding  bonds  theretofore  issued,  and  for  all 
valid  warrants  drawn  previous  to  its  passage,  at  the  rate  of  sixty  cents 
in  consolidated  bonds  for  one  dollar  in  outstanding  bonds  and  valid 
warrants.  The  13th  section  enacted,  that  the  entire  State  debt  prior  to 
the  year  1914,  shall  never  be  increased  beyond  fifteen  millions  of  dollars, 
the  intent  and  object  of  this  reduction  and  consolidation  being  to  re- 
strict the  whole  indebtedness  of  the  State  to  a  sum  not  exceeding  that 
sum,  and  to  agree  with  the  holders  of  the  consolidated  bonds  that  this 
indebtedness  shall  not  be  increased  beyond  that  sum  during  the  period 
mentioned  in  the  act  On  the  same  day  an  amendment  to  the  constitu- 
tion was  approved,  to  be  thereafter  submitted  to  the  people  for  ratifica- 
tion, declaring  that  the  consolidated  bonds,  to  be  issued  by  authority  of, 
and  in  conformity  to  the  legislative  act  of  same  date,  created  a  valid 
contract  between  the  State  and  the  holders  of  them,  which  the  State 
should  in  no  wise  impair;  and  that  whenever  the  debt  of  the  State  shall 
have  been  reduced  below  twenty-five  millions  of  dollars,  the  constitu- 
tional limit  shall  remain  at  the  lowest  point  reached,  beyond  which  the 
public  debt  shall  not  thereafter  be  increased,  and  that  this  rule  shall 
continue  in  force  until  the  debt  is  reduced  to  fifteen  millions,  beyond 
which  it  shall  not  be  increased.  Acts  1874,  pp.  39-43.  This  amendment 
has  become  a  part  of  the  constitution  by  its  subsequent  ratification  by 
the  voters  at  the  polls. 

This  legislation — the  funding  bill,  and  the  act  proposing  the  con- 
stitutional amendment — followed  immediately  upon  the  submission  to 
the  General  Assembly  of  the  Auditor's  report,  dated  January  1,  1874, 
wherein  is  this  statement  and  information. 

"  The  present  market  value  of  the  actual  debt  of  the  State,  funded 
and  floating,  is  about  fourteen  and  a  half  millions.  I  have  the  assurance 
of  large  bondholders,  at  home  and  in  Europe,  that  if  the  limit  of  our 
debt  by  constitutional  amendment,  should  be  fixed  at  fifteen  millions  of 
dollars,  they  would  accept  a  new  consolidated  bond  at  its  face  value, 
and  surrender  in  exchange  their  old  obligations  (bonds  of  all  classes  and 
outstanding  warrants)  at  their  market  value,  say  about  sixty  cents  on 
the  dollar.    The  plan  of  this  funding  of  the  State  debt  is  being  pre- 
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pared  in  detail,  and  will  be  submitted  for  action  at  an  early  day  during 
the  present  session." 

The  sequence  of  the  events,  and  the  conformity  of  the  legislation  to 
the  idea  of  the  report,  shew  that  the  *  plan '  thus  referred  to  is  the  Act, 
shortly  afterwards  passed. 

The  same  Report  states  the  debt  of  the  State  at  that  time  to  be. 

Bonds  outstanding  January  1, 1874 822,433,800.00 

Auditor's  warrants  (old) 1,565,702.08 

Auditor's  warrants  (new) 225,051.22 

Certificates  of  indebtedness 131,785.42 

$24,356,338.72 

In  a  tabulated  statement  appended  to  the  Report,  and  forming  one 
of  the  exhibits,  the  "  total  amount  of  the  bonded  debt  of  the  State  for 
which  the  State  is  actually  liable,"  is  fixed  at  the  figures  above  set  forth, 
and  there  are  then  itemized  other  bonds  for  which  the  State  is  contin- 
gently liable,  amounting  to  $4,803,683.33,  which  with  a  sum  stated  as  the 
*  miscellaneous  debts'  of  the  State,  make  up  a  sum  total  of  thirty  mil- 
lions of  dollars.  In  exact  figures,  it  is  that  sum,  less  eight  thousand 
two  hundred  and  seventeen  dollars  and  seventeen  cents. 

The  funding  of  that  sum  at  the  rate  suggested  by  the  Auditor,  and 
adopted  by  the  legislature,  will  create  a  consolidated  debt  of  eighteen 
millions  of  dollars.  The  funding  of  the  sum,  stated  by  the  Auditor  as 
the  actual  debt  of  the  State,  will  create  a  consolidated  debt  of  a  little 
less  than  fifteen  millions. 

It  is  obvious  that  the  *  plan '  both  of  the  Auditor,  and  of  the  legis- 
lature, embraced  only  the  latter  sum,  or  in  other  words,  that  it  excluded 
the  bonds  loaned  to  the  Citizens'  Bank  and  the  Consolidated  Planters' 
Association,  which  amounted  in  round  numbers  to  the  sum  above 
stated,  as  debt  for  which  the  State  was  only  contingently  liable.  We 
have  therefore  to  consider  whether  the  expression  in  the  Act  of  1874, 
which  restricts  the  whole  indebtedness  of  the  State  to  a  sum  not  exceed- 
ing fifteen  millions  of  dollars,  and  the  expression  in  the  constitutional 
amendment,  which  declares  that  when  the  debt  has  been  reduced  to 
that  sum,  it  shall  not  be  Increased  beyond  it,  so  control  and  define  the 
meaning  of  the  legislature  in  passing  the  one,  and  of  the  people  in 
adopting  the  other,  as  to  constitute  an  unqualified  inhibition  of  any  in- 
crease of  the  debt  of  the  State,  after  the  whole,  both  actual  and  contin- 
gent, has  reached  the  prescribed  limit 

A  rule  of  statutory  construction,  the  soundness  of  which  is  attested 
by  long  use,  and  the  frequent  and  continuing  approbation  of  judicial 
tribunals,  is  that  the  intent  of  the  law-maker  is  to  be  ascertained  by  in- 
quiring what  was  his  motive  in  legislating— what  was  the  mischief 
sought  to  be  avoided  or  remedied,  and  what  the  object  or  good  to  be 
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attaiaed.  Contemporaneous  history  may  be  resorted  to,  and  the  dis- 
cussions attendant  upon  the  progress  of  the  legislation  through  its  vari- 
ous stages,  as  well  as  the  prqjet  of  the  law,  in  order  to  discover  the 
meaning  and  scope  of  the  law  itself.  Subsequent  legislation  also  upon 
the  same  subject,  or  upon  cognate  matters,  is  useful  as  furnishing  an 
interpretation  of  previous  words,  and  in  fixing  their  import. 

Now  if  we  separate  the  expressions  referred  to  from  the  act,  and 
ignore  the  general  tenour  of  the  law,  and  disregard,  pr  refuse  to  con- 
sider, its  history  and  the  circumstances  attendant  upon,  and  which  pro- 
voked its  birth,  so  to  speak,  there  could  be  ^iven  but  one  construction 
of  the  phraseology  of  the  thirteenth  section  of  the  Funding  Act.  And 
that  construction  is  opposed  by  the  history  of  the  legislation,  by  the 
intent  of  its  framers  as  disclosed  at  every  anterior  stage  of  its  progress, 
by  the  reasons  and  motives  which  were  assigned  as  inducements  for  its 
adoption,  and  by  arithmetical  demonstrations  of  the  basis  upon  which 
the  consolidated  debt  was  calculated. 

It  is  impossible  that  the  contingent  liability  of  the  State,  upon  the 
bonds  loaned  to  the  Citizens'  and  Consolidated  Banks,  should  have  en- 
tered into  the  'plan*,  because  funding  them  with  the  other  liabilities  will 
produce  a  sum-total,  greatly  exceeding  that  fixed  by  the  act  and  the 
amendment  It  is  equally  impossible  that  the  State  should  have  con- 
templated and  provided  for  the  compulsory  funding  of  bonds,  upon 
which  her  liability  had  not  attached,  but  which  must  necessarily  be  con- 
tingent for  many  years  after  the  whole  process  of  funding  should  have 
been  completed.  And  we  shall  advert  to  this  feature  further  on.  In  ad- 
dition to  this,  we  know  the  exact  figures,  taken  as  a  basis,  upon  which 
new  bonds,  issued  at  the  rate  adopted  by  the  funding  bill,  will  produce 
the  debt-limit,  also  adopted.  You  can  not  reach  the  end,  set  in  view  by 
the  funding  legislation,  by  any  other  road  than  that  mapped  out  in  the 
programme  of  its  originators.  Diverge  from  it  in  search  of  contingent 
liabilities  at  the  extremity  of  one  of  its  by-paths,  and  you  can  never  reach 
the  end,  because  you  get  back  into  it,  burthened  with  a  load  which  can 
not  be  constitutionally  put  off,  and  which  inexorably  stays  further 
progress. 

An  examination  of  the  action  of  the  bondholders,  and  of  the  funding 
Board,  will  exhibit  a  conformity  of  view  as  to  their  understanding  of  the 
funding  act.  This  is  a  summary  of  the  State  debt  on  the  first  day  of 
the  present  year,  exclusive  of  the  bonds  styled  *  not  fundable',  as  com- 
piled by  the  present  Auditor. 

Consolidated  debt  January  1, 1878 $11,279,780.66 

Outstanding  old  bonds  when  funded 392,280.00 

Outstanding  general  warrants  when  funded. . .       113,232.55 


811,785,293.21 
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and  this  is  the  total  amount  of  Consols,  after  every  bond  and  warrant 
has  been  funded,  the  funding  of  which  was  contemplated  under  the 
theory  we  have  adopted. 

But  it  is  said  one  of  the  holders  of  the  bonds  loaned  to  the  consoli- 
dated Planters  Association  has  not  acted  on  this  theory,  and  we  have 
encouraged  others  to  follow  his  example.  Lesassier  &  Binder  have  ob- 
tained a  decree,  authorizing  the  funding  at  sixty  cents  on  the  dollar  of 
three  thousand  dollars  of  those  bonds.  The  questions  presented  in  the 
present  case  were  not  considered  by  us  in  that  case.  But  suppose  all 
the  holders  of  those  bonds  should  apply  to  have  them  funded.  The 
whole  amount  of  them  thus  loaned,  and  outstanding,  including  those 
in  the  Lesassier  case,  is  ^506,350.00.  Exchange  these  for  consols  at  the 
funding  rate,  and  the  total  debt  of  the  State,  exclusive  of  the  loan  to  the 
Citizens  Bank,  is  when  funded,  twelve  millions  and  eighty  nine  thousand 
one  hundred  and  three  dollars  and  twenty  one  cents.    (812,089,103.21) 

If  the  whole  of  the  two  millions,  contemplated  by  the  Act  of  1878, 
shall  be  issued,  the  debt  will  be  below  the  constitutional  limit,  unless  the 
figures  and  tabulated  statements  of  the  auditing  officers  of  the  govern- 
ment are  incorrect. 

It  is  urged  upon  the  part  of  the  respondents  that  the  question, 
whether  the  bonds  loaned  to  the  property  banks  are  to  be  considered  as 
a  part  of  the  indebtedness  of  the  State,  has  been  already  answered  ad- 
verse to  the  theory  of  the  relator,  in  the  opinion  read  by  our  immediate 
predecessors  in  Salomon  v.  Graham,  23  Annual,  402.  But  that  case  was 
decided  in  1871,  before  the  project  of  funding  was  conceived — ^before  the 
*  plan ',  which  eliminated  these  bonds  from  the  debt  to  be  funded,  was 
formed  or  considered,  and  of  course  before  that  plan  was  perfected  by 
legislative  and  constitutional  enactment. 

The  limit  then  prescribed  to  the  debt  was  twenty-five  milliona,  and 
manifestly  the  word  was  there  used,  and  was  then  construed,  to  include 
all  that  could  be  included  in  that  designation,  present  or  prospective. 
There  had  not  then  been  any  suggestion  or  scheme  to  separate  the  public 
debt  into  two  classes,  one  of  which  was  to  be  funded,  and  the  other  not 
The  constitutional  amendment  containing  that  limitation  was  not  pre- 
ceded by  any  act  or  legislative  declaration,  shewing  that  what  was  meant 
by  the  debt  of  the  State  was  other  than  its  whole  indebtedness,  how- 
ever created  or  arising.  The  inhibition  then  was  that  no  future  debt 
should  be  created  that  would  increase  the  sum  total  beyond  twenty-five 
millions.  The  later  inhibition  was  that  no  present  debt  should  be  funded 
which  would  increase  the  debt,  intended  to  be  consolidated,  beyond 
fifteen  millions. 

So  far  from  that  decision  militating  against  the  position  of  the  re- 
lator, it  goes  to  confirm  the  idea,  that  the  later  amendment  had  that  in 
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view,  and  in  adopting,  as  a  basis  for  calculation,  the  actual  debt,  to  the 
exclusion  of  the  contingent  debt,  had  in  mind  the  fact  that  the  latter 
had  been  judicially  construed  to  be  a  part  of  the  general  debt,  and  did 
not  provide  for  it  to  be  funded,  because  it  was  contingent. 

The  Funding  Act  came  under  the  review  of  the  Supreme  Court  of 
the  United  States  in  1875,  when  the  court  said  ; — "  it  is  contended  that 
the  State  has  deprived  itself  of  the  right  to  issue  any  bonds  at  all,  ex- 
cept the  consolidated  bonds  created  by  the  Funding  Act,  to  be  exchanged 
for  outstanding  debts  already  existing,"  and  this  proposition  was  not 
mentioned  approvingly,  although  it  wa3  not  ruled  on,  being  unnecessary 
in  that  case,  but  in  the  concluding  part  of  the  same  opinion,  the  court 
say  in  reference  to  the  disposition  to  be  made  of  the  unissued  portion  of 
consols  ;— "it  may  be  objected  to  this  view,  that  the  bondholders  of  the 
State  may  refuse  to  come  in  and  make  the  sacrifice  required  by  the  act; 
and  in  such  case,  the  State  ought  not  to  be  for  ever  precluded  from 
making  such  other  disposition  of  the  unissued  consolidated  bonds  as 
may  be  beneficial  to  it,  without  being  injurious  to  those  who  have  ac- 
cepted such  bonds.  If  such  a  state  of  things  should  arise,  after  due 
time  and  opportunity  shall  have  been  given  to  test  the  practicability  of 
carrying  out  the  scheme,  it  will  undoubtedly  furnish  proper  ground  for 
modified  legislation,  having  due  regard  to  the  rights  already  vested." 
Board  of  Liquidation  v.  McComb,  2  Otto,  531. 

Due  time  has  now  been  given  to  test  the  practicability  of  carrying 
out  the  scheme.  Four  years  have  passed  since  the  funding  bill  became  a 
law,  and  we  now  know  that  nearly  all  the  holders  of  the  State's  bonds 
have  not  refused  to  come  in,  but  have  consented  to  the  sacrifice,  and 
suflftcient  time  has  been  given  to  the  holders  of  the  residue  of  the  fund- 
able bonds  and  warrants  for  them  to  come  in,  and  share  the  advantages 
of  the  scheme.  Wo  also  know  that  the  holders  of  the  bonds  loaned  to 
the  Citizens  Bank  will  not  come  in,  since  their  bonds  are  not  a  part  of 
the  debt  fundable  in  consols.  Shall  the  State  be  forever  precluded  from 
making  any  other  disposition  of  the  unissued  consolidated  bonds  that 
may  be  deemed  beneficial  to  it  by  the  legislature  ? 

There  is  not  wanting  legislation  evincing  an  animus  to  prevent  any 
part  of  the  fundable  debt,  which  shall  remain  unexchanged  for  consols, 
from  being  redeemed  or  the  interest  upon  it  paid.  It  would  be  difficult 
to  devise  an  enactment,  more  stringent  or  more  comprehensive,  than 
that  which  deprived  any  officer  of  the  State  of  the  power  to  assess,  col- 
lect, or  enforce  the  payment  of  any  tax  for  the  payment  of  any  of  the 
bonds,  or  the  interest  thereon,  which  were  contemplated  to  be  funded  by 
the  Act  of  1874 — which  prohibited  to  all  courts  and  judges,  or  any  trib- 
unals, to  entertain  or  take  jurisdiction  of  suits  to  enforce  the  payment 
of  such  tax— which  declared  that  such  tax  shall  not  be  recorded  by  any 
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oflflcer  80  as  to  operate  a  Hen,  and  if  recorded,  that  it  should  not  operate 
a  lien — which  abrogated  all  penalties  for  the  non-payment  of  such  tax^ 
and  declared  that  the  bonds  of  tax  collectors  should  not  cover  such  tax^ 
and  if  they  collected  it,  neither  themselves  nor  their  sureties  should  be 
liable  to  pay  it  to  any  person.  And  in  the  same  act,  to  ensure  the  pay- 
ment of  the  new  consolidated  bonds,  principal  and  interest,  and  to 
attract  the  confidence  of  the  old  bondholders  to  them,  they  were  ex- 
empted from  the  provisions  of  these  copious  and  all  embracing  prohibi- 
tions.   Acts  1874,  p.  94. 

We  have  before  said  that  controversy  of  the  policy  or  impolicy,  the 
good  or  bad  faith,  of  the  Funding  Act  is  closed,  because  of  the  numer- 
ous and  grave  complications  that  would  arise  upon,  and  from,  the  open- 
ing of  that  question.  Lord  Cecil  vs.  Board  of  Liquidation,  arite  35.  We 
regard  the  faith  of  the  State  as  irrevocably  pledged  to  the  payment  of 
her  consolidated  bonds,  issued  under  authority  of  that  act,  and  to  the 
payment  of  such  other  bonds  as  may  be  issued  under  the  sanction  of 
the  decree  we  shall  make  herein.  The  contract  with  the  holders  of  these 
bonds,  is  one  which,  in  the  language  of  the  constitutional  amendment, 
the  State  can  by  no  means  and  in  no  wise  impair.  This  utterance,  forti- 
fied by  judicial  sanction,  contains  the  double  assurance  to  the  bond- 
holders, that  their  securities  shall  not  be  impaired  or  imperilled,  and  to 
the  tax  payers,  that  their  burthens  shall  not  be  augmented  beyond  the 
constitutional  limit.  Until  the  actual  debt  of  the  State  has  reached  the 
limit  of  fifteen  millions  of  dollars,  exclusive  of  the  contingent  liabilities 
which  were  not  embraced  within  the  Funding  Act,  and  the  constitutional 
amendment,  it  is  competent  for  the  legislature  to  provide  for  the  issuing 
of  bonds  as  a  loan  to  such  enterprises  as  fall  within  its  constitutional 
power,  provided  other  requirements  are  complied  with,  and  we  shall  now 
proceed  to  the  inquiry  whether  these  requirements  have  been  complied 
with  in  the  present  instance. 

Has  the  legislature  complied  with  the  constitutional  requirement  of 
providing  in  the  law  creating  this  debt  adequate  ways  and  means  for  the 
payment  of  the  current  interest,  and  of  the  principal  when  it  shall  have 
become  due.  The  relator  is  required  by  the  Act  to  deposit  its  own  first 
mortgage  bonds  with  the  Auditor,  and  to  pledge  them  to  the  State,  for 
the  guarantee  of  the  payment  of  the  State  bonds  which  shall  be  issued, 
to  an  amount  exceeding  by  one  fourth  the  amount  of  the  State  bonds 
delivered  to  the  Company.  The  whole  amount  of  bonds  to  be  issued  by 
the  company  is  restricted  to  five  millions,  one  half  of  which  will  be  thus 
pledged  for  the  redemption  of  the  State  bonds,  in  the  event  the  full  issue 
of  the  latter  authorized  by  the  Act  is  made,  and  this  restriction  is  evi- 
dently made  to  prevent  the  weakening  the  security  which  the  State  has 
required  for  her  protection.    Fifty  thousand  dollars  of  the  State  bonds 
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are  to  be  extinguished  annually  by  the  company,  commencing  five  years 
after  the  completion  of  its  line  to  Shreveport,  and  this  annual  rate  of 
extincruishment  is  to  continue  until  the  near  approach  of  the  maturity  of 
the  State  bonds,  when  they  are  to  be  extinguished  in  such  annual  pro- 
portion as  shall  ensure  the  payment  and  cancellation  of  the  whole  of 
them  by  their  maturity. 

It  may  be  that  these  salutary  precautions  will  not  completely  ensure 
the  object  for  which  they  are  made.  Human  aflfuirs  depend  upon  too 
many  contingencies  to  enable  the  wisest  individual,  or  the  most  prudent 
public  Body  to  concert  a  scheme,  which  is  to  be  practically  worked  out 
in  the  future,  and  provide  with  unerring  certainty  for  the  attainment  of 
specific  results.  The  legislature  has  provided  the  *  adequate  means '  in 
the  constitutional  sense. 

The  third  and  last  objection  to  the  constitutionality  of  the  Act  is,, 
that  the  State  has  not  the  right  to  assume  or  create  a  debt,  which  must 
eventually  be  met  by  the  use  of  her  taxing  power,  in  aid  of  an  enter- 
prise of  this  kind. 

The  argument  is  that  this  enterprise  is  private,  as  contradistinguished 
from  public,  and  hence  that  the  public  money  cannot  be  rightfully  appro- 
priated to  its  aid.  The  discussion  of  this  question  was  at  one  time 
practically  useful,  as  well  as  theoretically  interesting.  Nearly  all  the 
States,  if  not  quite  all,  have  been  at  one  time  or  another  violently  agita- 
ted by  this  controversy,  and  when  the  arena  of  conflict  was  transferred 
from  the  hustings  to  the  courts,  each  side  found  ample  grounds  to  fortify 
it  in  its  opinions.  There  was  rarely  an  unanimous  court  in  pronouncing 
a  judgment  for  or  against  the  power,  and  opinions  are  yet  divided  be- 
tween the  disputants  as  to  what  should  have  been  the  judgment  pro- 
nounced. But  as  a  practical  question,  it  no  longer  has  any  interest. 
The  battle  over  it  has  been  fought,  and  has  been  lost  by  those  who  de- 
nied the  possession  of  the  power.  A  judge,  who  took  pains  to  collate 
the  Information,  says  the  legislation  has  been  sustained  in  nineteen  out 
of  twenty-one  States.    Swayne,  J.  in  Talcott's  ease,  19  Wall.  666. 

It  may  now  be  regarded  as  settled  doctrine  in  this  country  that 
no  tax  can  be  legally  authorized  for  a  purpose  which  is  private,  or 
to  put  it  in  another  form,  for  a  purpose  which  is  not  public.  It  is 
not  however  quite  plain  always  what  is  a  public  purpose,  but  the  great 
preponderance  of  judicial  judgments  is  in  favor  of  the  competency  of  a 
legislature,  in  the  absence  of  constitutional  restraint,  to  authorize  loans 
to  railway  companies,  and  to  provide  for  their  payment  by  the  issue  and 
sale  of  bonds.  But  a  statute  which  authorizes  the  issue  of  bonds,  to  be 
redeemed  by  taxation,  in  aid  of  classes  or  individuals,  or  in  aid  of  man- 
ufacturing enterprises  of  individuals  or  private  corporations  is  void, 
because  it  falls  within  the  meaning  of  the  rule  which  prohibits  aid  to  a 
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private,  as  contradistinguished  from  a  public  purpose,  although  the 
local  public  might  be  benefitted  thereby  in  a  collateral  way.  Dillon,  Mu- 
nic.  Corp.  §586-591.    Monograph  Munic.  Bonds,  2  South.  Law  Rev.  438. 

The  bonds  authorized  by  the  Act  of  March  11,  1878,  fall  within  the 
former  class^  and  the  provision  for  issuing  them,  under  the  conditions 
therein  imposed,  is  not  repugnant  to  the  constitution.    Therefore, 

It  is  ordered,  adjudged,  and  decreed,  that  the  judgment  of  the 
lower  court  is  avoided  and  reversed,  and  that  the  mandamus  be  made 
peremptory,  ordering  the  signing  of  bonds  of  the  State  to  the  amount 
of  two  hundred  and  fifty  thousand  dollars,  and  their  delivery,  to  the  re- 
lator, upon  compliance  by  the  relator  with  the  conditions  of  the  above 
named  Act,  and  that  the  respondents  pay  the  costs  hereoL 


Dissenting  Opinions. 

Egan,  J.  However  important  the  interests  to  be  advanced  by  the 
decree  in  this  case,  as  manifested  by  legislative  action,  I  am  unable  to 
agree  with  the  conclusions  arrived  at  by  a  majority  of  the  court  In 
my  opinion  the  fact  that  the  property  bank  bonds  are  secured  collater- 
ally to  their  full  amount  does  not  make  them  any  less  a  part  of  the  debt 
of  the  State  nor  their  obligation  upon  the  State  any  less  binding.  It 
may  be  that  those  securities  may  prove  ample  for  their  redemption,  or 
they  may  not  In  this  day  of  wonderful  reduction  of  values,  whereby 
fortunes  heretofore  deemed  large  disappear  as  if  by  magic,  and  contrary 
to  all  reasonable  human* calculation,  we  are  daily  taught  the  instability 
of  all  securities.  In  what  situation,  let  me  ask,  will  the  State  be  placed 
if  to-day  we  authorize  and  decree  the  issuance  of  two  millions  of  new 
bonds  of  the  State,  and  to-morrow,  or  a  few  years  hence,  she  is  called 
upon  to  redeem  her  solemn  unconditional  promises  to  pay  the  property 
bank  bonds.  What  barrier  and  what  defense  is  to  be  interposed  ?  Surely 
not  the  existence  of  these  new  obligations  of  the  State  which  swell  its 
liabilities  beyond  the  constitutional  limit;  and  if  not,  then  the  practical 
consequences  of  the  violation  of  its  contract  and  of  the  constitutional 
amendment  will  have  to  be  met  by  the  State  amid  many  embarrass- 
ments. Should  a  contest  arise  between  the  holders  of  the  consolidated 
bonds  and  those  of  this  new  issue,  notwithstanding  the  present  decree, 
what  must  be  its  inevitable  result?  But  however  much  these  consider- 
ations might  induce  us  to  pause  at  the  possibility  of  the  State  and  the 
holders  of  its  obligations  being  placed  in  such  embarrassing  position, 
this  is  not  the  question  now.  The  sole  question  is  whether  the  contem- 
plated issue  in  favor  of  the  relator  will  be  in  excess  of  the  limit  placed 
upon  the  State  debt  by  the  constitutional  amendment  of  1874 

In  my  opinion  the  reasoning  of  the  court  and  its  decision  in  the 
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case  of  the  State  ex  rel.  Salomon  &  Simpson  vs.  Graham,  Auditor,  23 
An.  402,  is  as  applicable  to-day  as  when  it  was  rendered  as  to  what  con- 
stitutes "the  State  debt,*'  and  is  unaffected  by  the  fact  that  the  late 
amendment  has  reduced  the  limit  of  that  debt  below  that  then  existing. 
It  was  then  held  that  the  property  bank  bonds  constituted  and  must  be 
counted  and  considered  as  part  of  the  debt  of  which  they  have  all  the 
characteristics,  form,  and  obligations.  The  opinion  and  decree  even  of 
the  present  bench  in  the  case  of  Lesassier  &  Binder  vs.  the  Board 
of  Liquidation  is  in  accordance  with  the  same  view.  That  suit  was 
brought  under  the  provisions  of  the  funding  bill  upon  some  of  these 
very  property  bank  bonds,  and  by  our  decree  we  declared  them  to  be 
debts  of  the  State  possessed  of  all  the  qualities  and  characteristics 
which  entitle  them  to  be  funded,  and  it  was  not  even  attempted  to  be 
urged  as  a  defense  that  they  were  not  fundable,  for  the  reasons  now 
urged.  In  point  of  fact,  we  know  from  current  history  that  the  same 
view  is  taken  by  the  Funding  Board  itself  since  the  last  quoted  decision. 
If  so,  then  what  becomes  of  the  argument  derived  from  the  amount  of 
consols  provided  for  by  the  funding  bill  and  the  amount  of  the  State 
debt  as  estimated  at  the  time  of  its  adoption  ?  Whatever  the  errors  in 
those  estimates,  the  terms  of  the  amendment  were  made  no  less  abso- 
lute, and  the  interests  of  those  dealing  with  the  State  can  not  be  affected 
by  such  error  in  the  motive  for  the  self-imposed  curb  on  its  power  to 
incur  debts.  If  argument  is  to  be  drawn  from  that  source  and  from  the 
acts  and  motives  of  the  Legislature  and  the  circumstances  which  gave 
birth  to  and  attended  the  legislation  on  this  subject,  why  should  we 
shut  our  eyes  to  the  historic  and  important  fact  that  in  that  unhappy 
period  in  the  history  of  the  State  which  originated  the  necessity  and 
led  to  adoption  of  the  funding  scheme  many  and  large  issues  of  bonds 
were  made  which  were  known  to  be  outstanding  and  included  in  the 
estimates  of  the  amount  of  the  State  debt  which  were  more  than  sus- 
pected of  having  been  fraudulently  or  illegally  issued,  and  many  of 
which  were  contested  by  the  Attorney  General  and  Auditor,  and  that 
large  classes  and  amounts  of  bonds  were  in  the  opinion  of  the  Legisla- 
ture itself,  as  declared  in  the  supplemental  funding  bill,  proscribed  and 
prohibited  from  being  funded  without  prior  judicial  inquiry  and  sifting 
of  their  character  and  basis.  From  these  facts  it  is  evident  that  the 
Legislature  expected  and  had  good  reason  to  expect  that  enough  of 
what  was  estimated  as  forming  part  of  the  State  debt  would  bo  rejected 
on  such  judicial  inquiry  to  reduce  it  when  funded  within  the  fifteen  mil- 
lion limit,  or  even  below  it,  but  which  possessing  on  their  face  all  the 
characteristics  of  obligations  of  the  State,  and  being  supported  by  the 
form  of  legislation,  are  and  must  continue  to  be  included  in  all  estimates 
of  State  liabilities  until  the  contrary  is  decided. 
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Again,  what  was  the  funding  bill  but  a  new  contract  tendered  by  the 
State  to  its  creditors,  which  they  might  or  might  not  accept  for  reasons 
satisfactory  to  themselves;  as  for  instance  in  the  case  of  the  holders  of 
the  property  bank  bonds,  because  they  might  consider  the  existing  secu- 
rity sufficient  for  their  ultimate  redemption  to  their  full  amount  That 
this  was  a  reasonable  and  probable  view  of  the  matter  is  made  the  more 
manifest  by  the  fact  that  up  to  this  time  after  the  offer  and  opportunity 
has  remained  open  for  several  years,  less  than  twelve  millions  of  the 
consolidated  bonds  have  been  applied  for  or  issued.  This  then  disposes 
of  the  argument  drawn  from  the  relative  inequality  of  the  estimated 
State  debt  with  the  addition  of  the  property  bank  bonds  and  the  amount 
of  consolidated  bonds  provided  for.  But  aside  from  the  foregoing  con- 
siderations, the  language  of  the  constitutional  amendment  placing  a 
limit  upon  the  amount  of  the  State  debt  is  plain  and  unambiguous,  and 
its  letter  can  not  be  disregarded  under  the  pretext  of  pursuing  its  spirit 
C.  C.  art  13.  The  amount  of  issue  was  however  under  legislative  con- 
trol should  that  provided  for  be  found  insufficient 

I  can  not,  therefore,  assent  to  the  force  of  the  arguments  arrayed  in 
the  opinion  of  the  majority  of  the  court  drawn  from  their  view  of  what 
-was  the  legislative  intention  in  proposing  or  that  of  the  people  in  adopt- 
ing the  constitutional  amendment  In  point  of  fact,  however,  it  is  well 
known  that  the  relative  amount  of  debt  and  new  issue  of  bonds  pro- 
vided for  was  little  known  or  considered  by  the  people  at  lai^e  in  adopt- 
ing the  amendment,  and  that  they  were  readily  inclined  to  place  a  check 
in  the  form  of  a  constitutional  amendment  upon  the  spoliations  to  which 
under  the  forms  of  law  they  had  been  of  late  so  freely  subjected.  They 
accepted  the  amendment  according  to  its  plain  letter  and  the  evident 
meaning  of  its  language.  Is  it  then  surprising  if  the  large  class  of 
foreign  and  non-resident  holders  of  the  State  bonds  have  accepted  or 
should  interpret  the  funding  bill  and  the  constitutional  amendment  to 
mean  what  it  says  ?  That  "  the  whole  State  debt "  should  not  be  in- 
creased beyond  fifteen  millions  before  the  time  fixed  in  the  amendment? 
This  view  alone  seems  to  me  consistent  with  the  preservation  of  the 
public  faith,  upon  which  the  whole  credit  of  the  State  rests,  and  which  it 
is  all  important  to  keep  sacred.  I  am,  however,  consoled  by  the  reason- 
ing by  which  a  majority  of  the  court  have  reached  their  conclusions, 
and  by  the  consequence  of  that  reasoning  and  view  of  the  question,  that 
it  manifests  careful  regard  for  the  public  faith  and  obligations,  and  only 
determines  that  the  limit  of  fifteen  millions  of  State  debt,  as  contem- 
plated by  the  amendment,  has  not  been  reached^  and  not  that  it  shall  be 
overstepped;  and  also  by  the  fact  that  the  bonds  to  be  issued  to  the 
relator  do  not  and  can  not  participate  in  the  benefits  secured  to  the 
consolidated  bonds  issued  or  to  be  issued  under  the  funding  bill,  as  they 
are  themselves  not  fundable. 
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It  has  been  argued  that  the  State  has  the  power  and  right  to  with- 
draw its  offer  to  fund,  which  can  not  be  required  to  remain  always  open. 
Ck)ncede  that  this  is  so,  it  is  sufficient  answer  to  say  that  the  State  has 
net  withdrawn  its  offer,  but  on  the  contrary  still  continues  the  functions 
of  the  funding  board,  and  makes  appropriation  for  its  expenses;  and 
that  so  far  from  the  discontinuance  of  funding,  it  has  gone  on  since  the 
passage  of  the  act  relied  on  by  the  relator,  and  is  going  on  as  we  write. 
The  fact  then  still  remains  that  the  consolidated  bonds  are  so  secured 
and  guarded  that  they  should,  and  no  doubt  will,  with  a  reviving  pros- 
perity, to  which  it  is  hoped  the  project  of  relator  will  largely  contribute, 
soon  be  ranked  among  the  best  of  public  securities.  Believing,  however, 
AS  I  do  and  as  the  court  has  decided,  that  the  property  bank  bonds  are 
Absolute  and  unconditional,  and  not,  as  argued,  mere  contingent  obliga- 
tions of  the  State,  and  the  amount  of  the  (it  being  conceded  counting 
them  outstanding)  State  debt  at  the  time  of  the  passage  of  the  act  pro- 
viding for  the  issuance  of  the  bonds  for  the  benefit  of  relator  was  or 
would  thereby  be  made  in  excess  of  the  constitutional  limit,  I  dissent 
■from  the  decree  in  this  ease. 

DeBlanc,  J.  I  concur  in  the  dissenting  opinion  of  Mr.  Justice 
Egan. 


No.  6831. 

The  State  vs.  Charles  Rolle. 

The  law  im posing  a  smaller  license  tax  on  proprietors  of  bars,  or  drinking  saloons, 
kept  on  steaaiboats  owned  and  registered  in  this  State,  than  on  the  ownorsof 
bars  kept  on  land,  does  not  violate  the  clause  of  the  constitution  prescribing 
euualitsr.  and  uniformity  of  taxation. 

APPEAL  from  the  Fourth  Justice  of  the  Peace,  parish  of  Orleans. 
Hernandez,  J. 

Jas.  C.  Egan,  Assistant  Attorney  General,  for  plaintiff  and  appellee. 
Frank  D,  Cretien  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

DeBlaxc,  J.  Defendant  has  appealed  from  a  judgment  condemning 
liim  to  pay  to  the  State,  as  keeper  of  a  bar-room  a  license  of  ^85— as  a 
grocer  one  of  $15.  The  first  mentioned  of  these  licenses — that  of  885 — 
is  claimed  under  section  ten  of  act  No.  14  of  1872,  which  reads  as  fol- 
lows: 

"  From  the  proprietors  of  all  coffee-houses,  bar-rooms,  beer-saloons 
or  gardens  885 :  from  the  proprietors  of  all  bars  kept  on  steainboats, 
owned  and  registered  in  this  State  850." 
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Defendant  resists  the  payment  of  the  license  of  $85,  on  the  ground 
that  the  section  of  the  act  of  1872.  under  which  it  is  levied,  discriminates 
between  those  who  carry  on  land  and  those  who  pursue  on  water  what 
he  considers  as  being  but  one  and  the  identical  occupation. 

In  his  boolc  on  Taxation,  Burroughs  says :  that>-^except  in  only  one 
of  the  States — the  provisions  as  to  equality  and  uniformity  do  not  apply 
to  taxes  on  licenses,  whether  those  provisions  be  mentioned  in  the  con- 
stitution or  not,  p.  167.  The  license  is  granted  by  the  State  under  its 
police  power:  it  is  a  personal  privilege — not  a  contract:  the  tax  paid  is 
not  regarded  as  the  consideration  which  moves  the  granting  of  the  privi- 
lege, which  may  be  revoked,  annulled  or  amended  at  the  pleasure  of  the 
Legislature.    Burroughs— p.  148,  392,  393. 

It  is  true  that,  whether  pursued  on  land  or  on  water,  the  calling  it- 
self is  the  same;  but,  that  in  its  exercise  and  results,  one  is  different 
from  the  other,  there  can  be  no  doubt:  on  water,  the  bar  is  entirely  under 
the  control  of  the  officers  of  the  boat,  they  can — according  to  circum- 
stances— prevent  or  forbid  the  keeper  from  opening  it,  regulate  or  order 
its  closing.  Their  interest  is  to  check  intoxication,  restrain  extravagant 
drinking  and  preserve  quiet  on  the  boat :  on  land  it  is  otherwise  ;  every 
one  enters  the  coffee-house,  and — far  from  restraining— the  bar-keeper 
is  generally  disposed  to  encourage  the  abuse  of  intoxicating  liquors,  and 
often  that  abuse  breeds  disorder,  violence  and  crime.  Burroughs,  392, 
393. 

In  its  form,  and  in  many  of  its  effects,  the  bar-room  on  a  steamboat 
is  distinct  from  the  bar-room  on  land,  and— as  the  State  has  the  power 
of  dividing  into  classes  the  objects  of  taxation,  the  distinction  which 
exists  between  those  bars,  justifies  the  difference  made  in  the  price  of  the 
licenses.    29  A.  283  ;  30  A. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 

Burroughs  on  Taxation,  page  69. 
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No.  5964  — , 

inK    88Bi 

Louis  Schwartz  vs.  George  Cronan  et  al.    Geo.  A.  Fosdick  &  Ck).,       f  106  753 

iNTERVENORa  -^    ^, 

HI    217 

A  contractor  who  furnishes  materials  for  a  building;  and  fails  to  record  his  con- 
tract, acqufVes  no  lien  on  the  buildincr.  and  the  lot  on  which  it  is  erected,  and 
hence,  no  creditor  of  his  can  acquire  such  a  lien  from  him,  either  by  subroffa- 
tlon,  or  in  any  other  way. 

No  amendment  of  the  jud«:mnnt  below  will  be  made  in  favor  of  the  appellee  which 
he  has  not  specially  asked  for. 

One  who  sells  to  a  contractor  the  raw  materials  which  are  actually  used  by  the  con- 
tractor, in  a  manufactured  form,  in  constructinff  certain  portions  of  a  buildinfr. 
and  who  hos  served  on  the  owner  of  the  building  an  attested  account  of  tho 
amount  due  him  by  the  contractor,  is  only  entitled  to  recover  from  the  owner 
such  an  amount  of  the  sum  due  by  tho  owner  to  the  contractor,  as  has  been  ad- 
justed, ascertained,  and  fixed,  in  some  one  of  the  modes  pointed  out  by  sections 
tito  and  three  of  article  2772  of  the  Civil  Code.  Such  a  furnisher  of  raw  mate- 
rials can  acquire  no  lien,  or  privilege,  except  as  subrogee  to  such  privilege  as 
tho  contractor  may  have  acquired  and  preserved.  >. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  Haw- 
kins, J. 

Chas,  S.  Rice  for  plaintiflf  and  appellee. 

Tlios,  Gilmore  &  Sons  for  defendants  and  appellants. 

Singleton  &  Broione  for  intervenors  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  This  suit  was  brought  to  recover  the  balance  of  an 
account  alleged  to  bo  due  for  materials  furnished  to  Cronan,  and  used 
in  the  construction  of  St  Patrick's  Hall. 

The  petition  charges  that  the  St.  Patrick's  Hall  Association  is 
indebted  to  Cronan  under  the  contract  with  him  in  an  amount  exceeding 
plaintiffs  demand ;  and  that  plaintiff  served  on  the  association  a  duly 
certified  statement  of  the  materials  furnished  by  him,  and  caused  regis- 
try of  the  same  to  be  made  in  the  oflQce  of  the  recorder  of  mortgages. 
The  prayer  is  for  judgment  against  Cronan  and  the  association,  in  solidOy 
with  lien  and  privilege  on  the  building  known  as  St.  Patrick's  Hall,  and 
the  ground  on  which  it  stands. 

Cronan  admits  that  he  purchased  the  materials,  but  denies  that  he 
is  indebted  for  them;  and  ho  specially  denies  that  plaintiflf  has  any  privi- 
lege or  preference.  The  association  pleads  a  general  denial ;  and  spe- 
cially denies  that  plaintiflf  has  any  privilege  as  claimed  by  him. 

Fosdick  &  Co.,  by  Intervention  and  third  opppsition,  claim  to  be 
paid  by  preference  the  balance  of  an  order  given  by  Cronan  to  th)em,  on 
the  tenth  June,  1874,  payable  out  of  the  money  coming  to  him  for  work 
done  and  materials  furnished  for  the  building,  alleged  to  have  been 
accepted  by  the  association,  verbally,  on  the  day  of  its  date,  payable 
63 
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whenever  Cronan  should  be  entitled  to  the  amount  free  from  any  privi- 
lege or  lien  claims  against  him  on'  the  funds. 

To  this  petition  Cronan  and  the  association  answered  by  general 
denial.  Schwartz  in  his  answer  alleges  that  the  order  relied  upon  by 
intervenors  has  no  legal  existence ;  that  it  was  given  without  valid  con- 
sideration ;  that  it  has  not  been  accepted  by  the  association ;  and  that 
intervenors  ought  not  to  be  paid  out  of  the  money  in  the  hands  of  the 
association  in  preference  to  him. 

There  was  judgment  in  favor  of  Schwartz,  against  Cronan,  for 
$301  38,  and  against  the  association  for  $500,  with  privilege  on  the  funds 
in  the  hands  of  the  association  on  the8th  August,  1874, due  to  Cronan; 
and  the  residue  in  the  hands  cf  the  association  was  reserved  for  ulterior 
adjudication.  Fosdick  &  Co.  and  the  association  appealed  separately; 
and  Schwartz,  in  answer  to  the  appeal,  prays  that  the  judgment  may  be 
so  amended  as  to  decree  in  his  favor  against  the  association  the  full 
amount  of  his  demand,  with  lien  and  privilege  on  the  funds  belonging  to 
Cronan,  under  his  contract,  in  the  hands  of  the  association  on  the  eighth 
August,  1874;  and  that  "in  other  respects  the  judgment  of  the  lower 
court  be  affirmed." 

The  account  sued  on  was  sufficiently  proven  as  against  Cronan; 
and  the  order  relied  upon  by  intervenors  was  shown  to  have  been  given 
in  settlement  of  a  judgment  in  their  favor,  rendered  against  Cronan  in 
January,  1874.  This  order  was  given  to  the  attorneys  of  intervenors. 
It  was  presented  by  them  to  John  Henderson,  the  vice-president,  who 
represented  and  acted  for  the  association  in  all  that  pertained  to  the 
building  of  the  hall.  Henderson  verbally  accepted  the  order  in  the 
terms  alleged,  and  it  was  left  with  him  for  payment ;  and  he  afterward 
made  the  two  payments  on  account  of  it,  as  stated  in  the  petition. 

Cronan  undertook  to  furnish  certain  iron  work  for  the  building,  to 
put  up  the  railing  of  the  galleries,  and  to  furnish  mechanics  to  bolt  and 
secure  his  cast  iron  work  on  Camp  street,  whatever  that  may  have 
been,  for  the  gross  sum  of  85070,  without  specification  of  the  price  of 
the  several  parts,  except,  so  much  for  the  cast-iron  work,  and  so  much 
for  the  wrought-iron  work.  There  was  no  agreement  as  to  when  any 
part  of  this  work  was  to  be  commenced  or  completed,  nor  as  to  when 
or  how  the  payment  was  to  be  made.  His  agreement,  such  as  it  was,  was 
not  registered  in  the  office  of  the  recorder  of  mortgages ;  and,  therefore, 
he  was  entitled  to  no  privilege,  and  Schwartz  could  derive  none  from 
him  by  subrogation,  or  otherwise. 

The  privilege  which  the  law  grants  to  undertakers,  workmen,  and 
the  furnishers  of  materials  is,  specifically,  on  the  building  and  the  lot  of 
ground,  not  exceeding  one  acre,  on  which  it  is  erected,  R.  C.  C.  2772, 
3249 ;  and  this  is  precisely  the  privilege  which  plaintiff  asserted,  and 
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«ought  to  have  eatorced.  We  are  relieved  of  the  necessity  of  inquiring 
•whether  plaintiff  had  acquired  and  preserved  this  privilege  in  his  own 
right,  under  articles  3249,  3272,  of  the  R.  C.  C,  because  the  judgment  of 
the  district  court  did  not  allow  him  this  privilege,  but  accorded  him  a 
privilege  on  the  money  due  Cronan,  in  the  hands  of  the  association,  on 
the  eighth  August,  1874,  the  date  at  which  plaintifiTs  claim  seems  to 
have  been  registered  in  the  office  of  the  recorder  of  mortgages,  and  at 
which  he  delivered  a  statement  of  his  account  to  the  president  of  the 
association.  Plaintiff  did  not  appeal  from  this  judgment;  and  in  his 
prayer  for  amendment  of  the  judgment  he  asks  that  he  may  be 
•allowed  the  same  privilege  on  the  money  for  the  whole  amount,  instead 
of  for  part  only  of  his  demand ;  and  that  the  judgment  appealed  from 
be  in  other  respects  affirmed.  This  is  an  acquiescence  in  the  judgment 
disallowing  the  specific  privilege  asserted  and  demanded  in  the  petition  ; 
and,  while  we  incline  to  the  opinion  that  he  had  no  privilege  on  the 
building  and  lot  of  ground  on  which  it  is  erected,  we  go  no  further 
•now  than  to  say  that  we  have  no  power  to  review  the  judgment  in  so 
iar  as  it  disallows  that  privilege,  because  plaintiff  did  not  appeal ;  and 
because  of  his  prayer  tor  the  affirmance  of  the  entire  judgment,  except 
as  to  the  amount  allowed  him  against  the  association. 

Cronan  was  not  an  undertaker,  in  the  ordinary  sense  of  the  term. 
St.  Patrick's  Hall  was  not  built  by  an  undertaker  of  the  entire  work. 
The  different  parts  were  done  by  persons  whose  bids  or  offers  were 
accepted ;  and  Cronan 's  bid  for  cast  and  wrought  iron  work  to  be  us'^d 
in  the  construction  of  the  building,  and  for  putting  up  the  railings  of 
the  galleries,  was  accepted.  In  great  part  his  undertaking  was  to  fur- 
nish materials  which  those  who  constructed  the  building  were  to  use 
and  put  in  place. 

Schwartz  did  not  deal  with  the  association.  He  sold  to  Cronan,  at 
different  times,  in  April  and  May  of  1874,  sundry  lots  of  old  iron,  prin- 
cipally cast  iron,  which  was  not  in  a  condition  to  be  used  in  the  building. 
The  testimony  makes  it  quite  uncertain  as  to  what  part  of  the  iron  sold 
by  him  to  Cronan  was  used  in  the  building ;  but  so  much  of  it  as  was 
applied  to  that  purpose  was  melted  at  Cronan's  works,  just  as  if  it  had 
been  pig  iron,  and  was  cast  into  the  shapes  and  patterns  required  in  the 
•construction  of  the  building.  He  is  to  be  dealt  with,  therefore,  as  the 
furnisher  of  raw  material  to  a  manufacturer  who  wrought  and  fash- 
ioned it  into  the  perfected  material  which  he,  the  manufacturer,  had 
undertaken  to  furnish  to  the  owner,  to  be  used  in  the  construction  of 
the  building. 

Under  the  Code,  the  person  who  has  contracted  with  the  undertaker, 
:and  not  with  the  owner  of  the  building,  has  these  remedies : 

1.    By  art.  2770  of  the  R,  C.  C.  masons,  carpenters,  and  other  work- 
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men,  those  who,  in  the  language  of  Troplong,  have  done  un  travail  manuel 
in  the  construction  of  a  buUdlng,  may  bring  a  direct  action  against  the- 
owner,  and  may  recover  of  him  up  to  the  amount  which  may  be  due  by 
him  to  the  undertaker  at  the  time  of  the  commencement  of  their  action. 
This  article  was  copied  into  the  Code  of  1808,  page  386,  article  78, 
from  the  Code  Napoleon,  article  1798;  and  it  was  incorporated  in  th& 
Civil  Code  of  1825,  as  article  2741,  and  in  the  R  C.  C.  as. article  2770, 
without  change.  By  its  terms  it  does  not  include  the  furnisher  of  mate- 
rials ;  and  the  French  commentators  and  jurisprudence  agree  that  he  is 
excluded  from  its  benefits.  Troplong,  Echange  et  Louage^  3,  p.  260^ 
number  1052  ;  Marcade,  6,  p.  545  ;  Guesdon  c.  Nannet,  Sirey  &  Villeneuve, 
1846,  part  2,  p.  262.  It  is  a  remarkable  fact  that  neither  the  Code- 
Napoleon  nor  the  Louisiana  Code  of  1808  granted  any  privilege  to  the 
furnisher  of  materials.  The  Code  of  1825  granted  him  a  privilege  only 
where  he  supplied  the  owner  with  materials  which  were  actually  used  ia 
the  work.  C.  C.  article  3216,  number  3.  It  would  seem  from  a  compar- 
ison of  this  article  with  article  2743,  R.  C.  C.  article  2772,  that  a  privilege 
on  the  building  was  allowed  only  to  those  who  were  employed  directly 
by  the  owner,  who  contracted  with  him. 

2.  By  article  2773,  which  is  copied  from  the  Code  of  1825,  article 
2741,  workmen,  and  those  furnishing  materials,  who  have  contracted 
with  the  undertaker,  may  cause  the  moneys  due  him  by  the  owner  to  be 
saized  ;  and  they  are,  of  right,  subrogated  to  his  privilege  on  the  build- 
ing. By  article  2774,  this  right  of  seizure  extends  to  payments  which 
the  owner  may  have  made  to  the  undertaker  by  anticipation,  that  is,  in 
advance  of  the  time  of  payment  fixed  by  the  contract  between  the 
owner  and  the  undertaker.    See  Baldwin's  case,  11  La.  453. 

3.  As  the  furnisher  of  materials  is  not  included  in  the  terras  of 
article  2770,  Schwartz  could  not  have  brought  suit  under  that  article ; 
and  as  Cronan,  with  whom  alone  he  dealt  and  contracted,  had  no  privi- 
lege, Schwartz  acquired  none  from  him  by  subrogation  ;  and,  therefore, 
he  ould  have  proceeded  under  article  2773  only  by  seizing  in  the 
ban  Is  of  the  association  the  moneys  due  to  Cronan,  including  any  pay- 
ments the  association  may  have  made  to  Cronan  in  anticipation.  As 
Schwartz  did  not  proceed  under  this  article,  he  is  remitted  to  the  act 
originally  passed  in  1814,  re-enacted  in  1855,  and  in  the  Revised  Statutes 
of  1870.  and  incorporated  in  the  R  C.  C.  as  an  addendum  to  art.  2772. 

Tliis  Act  was  entitled  originally  "  An  Act  to  amend  article  2744  of 
the  Civil  Code,  to  promote  the  better  security  of  mechanics  and  others 
erecting  buildings  or  furnishing  materials,  in  the  State  of  Louisiana.'* 
1811,  page  34.  In  1855,  page  327,  it  was  re-enacted  under  the  title,  "  An 
Act  relative  to  mechanics'  lien."  In  the  Revised  Statutes,  it  is  placed  in 
the  title  "privilege,"  under  the  heading,  "enforcement  of  mechanics' 
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lien,"  p.  561,  sec.  2879  et  seq.;  and  in  the  R  C.  0.  it  is  inserted  between 
article  2772,  which  was  article  2743,  and  article  2773,  which  was  article 
•2744.  This  whole  matter  would  have  been  greatly  simplified  if  the 
original  design  of  the  Legislature  had  been  carried  out,  and  this  act 
had  been  accepted  and  treated  as  an  amendment  to  article  2744;  and  if 
articles  2741,  now  2770..  and  2745,  now  2774,  had  been  stricken  out  and 
omitted  in  the  Revised  Civil  Code.  We  must  take  the  law  as  we  find  it, 
not  as  we  think  it  ought  to  have  been,  and  endeavor  to  ascertain  the 
Tights  of  litigants,  in  accordance  with  its  terms  and  provisions. 

The  first  section  of  this  act  authorizes  workmen,  etc.,  employed  by 
a  contractor,  to  deliver  to  the  owner  an  attested  account  of  the  work 
they  have  done,  and  for  which  they  have  not  been  paid ;  and,  there- 
upon, such  owner  shall  retain,  out  of  his  subsequent  payments  to  the 
contractor  the  amount  of  such  work  and  labor,  for  the  benefit  of  the 
person  so  performing,  etc.;"  and  section  five  extends  all  the  provisions 
of  the  act  to  the  furnisher  of  materials. 

Section  two  makes  it  the  duty  of  the  owner  to  furnish  his  contractor 
with  a  copy  of  such  attested  accounts,  in  order  that,  if  there  be  any 
disagreement  between  the  contractor  and  these  workmen  and  furnishers 
of  materials,  his  employees  and  creditors,  it  may  be  adjusted  amicably 
between  them,  or  by  arbitration.  In  case  of  failure  of  the  contractor 
within  ten  days  after  the  receipt  by  him  of  such  copies  to  give  the 
owner  notice  that  he  intends  to  dispute  the  claim,  or  if,  in  ten  days  after 
giving  such  notice,  he  shall  refuse  or  neglect  to  have  the  matter  adjusted, 
he  shall  be  considered  as  assenting  to  the  demand  and  the  owner  shall 
pay  the  same  when  it  becomes  due. 

Section  three  provides  for  the  adjustment  of  these  accounts,  and  the 
ascertaining  and  fixing  of  the  amount  due,  in  case  of  dispute,  by  arbi- 
tration, on  the  agreement  of  the  parties  to  submit  the  matter :  the 
award  of  the  arbitrators,  in  writing,  to  be  final  and  conclusive. 

Section  fo'ir  provides  that,  whenever  the  amount  due  shall  be 
adjusted,  as  provided  in  sections  two  arid  three,  if  the  contractor  shall 
not  within  ten  days  after  it  has  been  so  adjusted  and  ascertained  pay 
the  sum  due  to  the  creditor,  with  the  costs  incurred,  the  owner  shall 
pay  the  same  out  of  the  funds,  as  provided  ;  and  the  amount  due  may 
be  recovered  from  the  owner  by  the  creditor  of  the  contractor,  and  the 
creditor  shall  be  entitled  to  the  same  privileges  as  the  contractor,  to 
whose  rights  the  creditor  "shall  have  been  subrogated,"  to  the  extent 
In  value  of  any  balance  due  by  the  owner  to  the  contractor,  under  the 
contract  with  him,  at  the  time  of  the  first  giving  of  the  notice,  or  subse- 
quently accruing  to  the  contractor,  if  such  amount  shall  be  less  than  the 
fium  due  from  the  contractor  to  his  creditor. 

Section  six  defines  the  payment  by  .anticipation  to  be  that  which  is 
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made  by  the  owner  to  the  contractor  in  advance  of  the  sum  due  on  the- 
contract ;  and  if  the  amount  still  due  the  contractor  after  such  payment 
shall  be  insufficient  to  satisfy  the  demand  made  for  work  and  labor 
done,  or  materials  furnished,  the  owner  si  all  be  liable  to  the  amount 
that  would  have  been  due  at  the  time  of  his  receiving  the  account,  in 
the  same  manner  as  if  no  such  payment  had  been  made. 

There  is  some  difficulty  in  construing  this  act,  and  in  applying  it 
to  the  case  under  consideration : 

1.  By  the  terms  of  section  one  it  seems  to  be  limited  to  those  casea 
in  which  the  building  is  constructed  under  a  contract  between  the  owner 
and  the  builder,  or  other  person  undertaking  the  whole  work.  As  this 
is  a  remedial  statute  it  should  be  construed  liberally ;  and  it  would  be 
but  reasonable  to  apply  it  to  all  building  contracts,  whether  the  difTerent 
parts  are  undertaken  by  different  contractors,  or  the  whole  work  i& 
undertaken  by  a  single  contractor.  St.  Patrick's  Hall  was  not  under- 
taken by  a  single  contractor;  and  the  claim  of  Schwartz  is  for  raw 
material  sold  by  him  to  a  person  who  had  contracted  to  furnish  a  large 
amount  of  manufactured,  perfected  material,  and  to  do  but  a  very 
small  part  of  the  work  of  construction.  In  a  letter  addressed  to  the- 
president  of  the  association  by  Cronan,  April  8,  1874,  containing  his 
entire  proposition,  which  was  accepted,  and  became  the  contract  between 
him  and  the  association,  he  says  : 

"  In  my  bid  I  propose  to  put  up  the  railing  of  the  galleries,  and  to 
furnish  mechanics  to  bolt  and  secure  my  cast-iron  work  on  Camp  street 
front.    The  balance  of  the  work  can  be  placed  as  they  progress." 

He  then  gives  a  detail  of  the  cast-iron  work,  without  any  mention 
of  the  prices,  or  reference  to  any  labor  to  be  done,  ending  with  a  state- 
ment of  the  gross  sum,  total  price,  $3144  95.  This  is  followed  by  a 
detail  of  the  wrought-iron  work,  without  mention  of  prices,  or  reference 
to  work  or  labor  to  be  done,  closing  thus  :  "  Total,  $2455  05.  Cast-iron,. 
$3144  95 ;  wrought-iron,  $2455  05  ;  total,  85C00.  Less  estimated  deduc- 
tion in  size,  etc.,  of  above  mentioned  wrought-iron  work,  etc.,  details  of 
which  I  left  with  Mr.  Freret,  $530.  Bid  now  stands  $5070,  with  altera- 
tions and  amendments  above  stated. 

**  Accepted. 

"(Signed)  GEORGE  CRONAN, 

JOHN   HENDERSON." 

The  price  or  value  of  the  work  and  labor  to  be  done  was  manifestly 
small,  and  was  included  in  the  gross  price  of  the  material ;  so  that  it 
can  not  be  ascertained  from  the  contract. 

The  testimony  shows  that  Cronan  used  some  part  of  the  iron  pur- 
chased of  Schwartz  in  work  for  other  persons :  that  he  purchased  $500 
worth  of  iron  at  one  time  from  Schwartz,  for  which  ho  paid  cash ;  and 
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that  this  iron  was  used  for  St.  Patrick's  Hall.  That  he  purchased  iron 
from  other  persons ;  that  the  raw  material  was  dumped  at  his  foundry 
confusedly,  and  put  into  the  furnace  and  cast  confusedly ;  that  no 
account  was  kept  at  the  foundry  by  which  it  could  be  shown  what  part 
of  each  purchase  of  raw  material  was  used  for  any  special  work ;  and 
that  it  could  not  be  stated  otherwise  than  approximately  what  part  of 
the  iron  mentioned  in  the  account  or  statement  of  Schwartz  was  used 
for  the  perfected  material  furnished  by  Cronan  to  St.  Patrick's  Hall. 

It  also  appears  that  Cronan  paid  Schwartz  $200,  credited  in  the 
account  under  date  May  16.  Cronan  says  this  payment  was  for  mate- 
rial used  by  him  for  the  hall ;  and,  according  to  his  estimate,  not  more 
than  S300  to  $iOO  wort.h  of  the  iron  charged  in  the  account  of  Schwartz 
was  used  for  the  work  on  the  hall,  on  account  of  which  he  paid  the  $200. 

If  it  be  conceded  that  Cronan  was  such  a  contractor,  and  that 
Schwartz  was  such  a  furnisher  of  materials  as  the  act  contemplates,  it 
seems  clear  that  the  statement,  or  "attested  account,"  to  be  delivered 
to  the  owner  of  the  building  must  be  limited  to  the  materials  furnished 
to  be  used  and  actually  used  in  the  work  done  on  the  building ;  and  that 
it  is  not  a  compliance  with  the  law  to  deliver  to  the  owner  an  account 
the  greater  part  of  which  is  for  materials  used  for  other  purposes. 

2.  Sections  2,  3,  4,  of  the  act,  contemplate  and  provide  for  those 
cases  only  in  which  the  owner  of  the  building,  having  received  the 
attested  account,  furnishes  a  copy  to  the  contractor ;  and  the  amount 
due  by  the  contractor  is  adjusted,  ascertained,  and  fixed,  either  by  the 
failure  of  the  contractor  to  give  the  owner  notice  of  his  intention  to  dis- 
pute the  claim  ;  or  by  amicable  arrangement ;  or  by  arbitration  ;  or  by 
the  neglect  or  refusal  of  the  contractor  to  have  the  matter  adjusted.  It 
is  evident  from  the  mere  reading  of  section  four  that  the  action  which  it 
authorizes  the  creditor  of  the  contractor  to  bring  against  the  owner  is 
for  the  recovery  of  the  amount,  as  it  has  been  adjusted,  ascertained,  and 
fixed,  in  some  one  of  the  modes  pointed  out  with  so  much  precision  in 
sections  two  and  three.  It  does  not  authorize  or  enable  the  creditor  to 
sue  the  owner  for  any  other  sum  or  amount,  nor  for  this  precise  sum, 
until,  by  this  preliminary  adjustment  and  final  and  conclusive  fixing  of 
the  amount,  as  between  the  contractor  and  his  creditor,  the  contractor 
shall  be  in  default  by  failing  to  pay  the  sum  due  within  ten  days. 

In  the  erection  and  finishing  of  a  large  building,  under  a  contract 
with  an  undertaker  of  the  whole  work,  there  might  be  several  hundred 
persons,  many  of  them  creditors  for  small  amounts,  who  would  come 
within  the  comprehensive  terms  of  the  act,  furnishers  of  materials,  me- 
chanics, workmen,  journeymen,  laborers,  cartmcn,  sub-contractors,  and 
other  persons  doing  or  performing  any  work  toward  the  erection,  con- 
struction, and  finishing  of  any  building,  etc.,  all  of  whom  might  deliver 
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attested  accounts  to  the  owner ;  and  it  would  require  no  small  amount 
of  clerical  labor  and  of  time  to  make  copies  of  such  accounts,  and  to 
furnish  them  to  the  undertaker.  This  labor  would  be  increased  in  case 
there  were  several  different  contracts  for  the  different  parts  of  the  work. 
If,  from  any  cause,  the  owner  should  fail  or  not  choose  to  take  upon  him- 
self this  burden,  the  act  has  made  no  provision  for  any  other  means  of 
effecting  a  compulsory  adjustment,  or  of  putting  the  undertaker  or  con- 
tractor in  default.  It  might  have  been  well  for  the  Legislature  to  have 
required  the  creditors  themselves  to  deliver  copies  of  their  attested 
accounts  to  the  undertaker,  and  thus  to  have  enabled  them  to  compel  a 
speedy  adjustment,  as  between  the  undertaker  and  themselves,  and  to 
recover,  with  the  least  delay  practicable,  the  money  due  them  for  wages 
cr  materials,  with  or  without  suit. 

As  the  act  itself  has  not  provided  for  the  failure  or  refusal  of  the 
owner  to  assist  these  creditors  of  the  undertiiker  in  the  adjustment  and 
recovery  of  the  amounts  due  them,  the  only  consequence  is  that  they 
can  not  avail  themselves  of  the  remedy,  because  the  prescribed  condi- 
tions upon  which  depends  the  right  to  resort  to  that  remedy  have  not 
been  realized  ;  and  they  must  seek  redress  by  some  other  means. 

Articles  2741  and  2741  of  the  Civil  Code  were  in  force  at  the  time  the  . 
act  of  184i  was  passed ;  and  they  figure  in  the  Revised  Code,  without 
change  or  amendment,  as  articles  2770  and  2773.  Article  2770  is  limited 
to  "  masons,  carpentera,  and  other  workmen ;  but  article  2773  includes 
*'  workmen,  and  persons  furnishing  materials."  These  articles  and  the 
a3t  of  1841:  all  relate  to  persons  employed  by  and  contracting  with 
un  le:t  ikers.  Th2  act  of  1844  instead  of  appearing  as  an  amendment  to 
article  2773,  corresponding  with  article  2741  of  the  Civil  Code,  is  a  part 
of  article  2772,  which  was  2743  of  the  Civil  Code. 

The  first  clause  of  article  2772  gives  the  undertaker  a  privilege  on 
the  building ;  and  the  second  clause  gives  the  same  privilege  to  work- 
men employed  immediately  by  the  owner.  Then  follow  the  six  sections 
o!  the  a?t  of  1814,  as  clauses  of  th's  article  which  relate  exclusively  to 
those  who  have  contracted  with  the  undertaker.  No  privilege  is  given 
them  on  the  building,  except  as  subrogees  of  the  undertaker.  They 
may  acquire  a  right  of  action  against  the  owner  directly;  but  only,  ex  vi 
termini f  when  the  conditions  prescribed  by  that  act  have  been  fulfilled. 

Then  follows  article  2773,  which  was  2744  of  the  Civil  Code,  which 
declares  that  "  workmen,  and  persons  contracting  with  the  undertaker, 
have  no  action  against  the  owner  who  has  paid  him.  If  the  undertaker 
be  not  paid,  they  may  cause  the  moneys  dud  him  to  be  seized  ;  and  they 
are  of  right  subrogated  to  his  privileges." 

The  compilers  of  the  Code  probably  foresaw  that  cases  would  arise 
in  which  workmen  and  furnishers  of  materials  would  not  be  able  to 
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avail  themselves  of  the  right  of  action  conferred  by  section  four  of  the 
act  of  1844,  clause  six  of  article  2772  of  the  R.  0.  C,  by  reason  of  the 
failure  to  have  an  adjustment  and  fixing  of  the  amount  due  by  the  con- 
tractor, and  the  consequent  inability  to  put  him  in  default,  a  pre-requis- 
ite  to  suit  against  the  owner ;  and  they,  therefore,  retained  article  2770, 
which  gives  the  right  of  action  to  "  masons,  carpenters,  and  other  work- 
men," which  is  limited  to  the  amount  due  by  the  owner  to  the  under- 
taker at  the  time  of  the  commencement  of  the  suit.  This  article  would 
afford  no  relief  to  the  furnisher  of  materials ;  and  so  they  retained 
article  2773,  which  includes  "  workmen,  and  persons  furnishing  mate- 
rials."     ' 

The  action  which  is  authorized  by  article  2770  is  against  the  owner: 
the  action  authorized  by  the  act  of  1844  is  against  the  owner ;  but  the 
action  authorized  by  article  2773  is  against  the  undertaker,  and  the 
owner  is  made  party  by  the  seizure  in  his  hands.  Neither  article  2773 
nor  the  act  of  1844  gives*  to  the  person  who  has  contracted  with  the 
undertaker  any  lien  or  privilege,  except  as  subrogee  to  such  privilege  as 
the  undertaker  may  have  acquired  and  preserved.  The  act  of  1844, 
section  four,  gives  the  creditor  the  same  privilege  as  the  contractor  is 
-entitled  to,  and  none  other.  The  whole  theory  of  this  act  is  that  where 
the  workman,  etc.,  has  brought  himself  within  its  terms,  the  owner  of 
the  building  becomes  his  debtor,  and  may  be  sued  directly,  and  com- 
pelled to  pay  the  amount  ascertained,  as  provided  in  sections  two  and 
three,  to  be  due  to  him  by  the  contractor,  up  to  the  amount  due  and  to 
become  due  by  the  owner  to  the  contractor.  If  the  contractor  has 
tiken  the  precaution  to  preserve  the  privilege  accorded  to  him  by  law 
on  the  building,  the  workman,  etc.,  will  be  secured  by  that  privilege  as 
l:»gal  subrogee ;  but,  otherwise,  that  act  gives  him  no  privilege.  The  act 
entitles  the  creditor,  workman,  or  furnisher  of  materials  to  be  paid  out 
of  the  money  due  and  owing  to  the  undertaker;  but  neither  the  act  nor 
any  article  of  the  Cod©  gives  any  privilege  on  the  f undff  in  the  hands  of 
t'le  owner,  except  where  the  creditor,  by  the  adjusting  of  his  account,  is 
entitled  to  sue  and  to  recover  of  the  owner. 

Plaintiff  has  not  brought  himself  within  any  law  authorizing  him  to 
proceed  by  direct  action  against  the  association  ;  nor  conferring  on  him 
Any  privilege  on  the  funds  of  or  money  due  to  Cronan  in  the  hands 
ot  the  association. 

Precisely  at  what  time  the  draft  of  Cronan,  sued  on  by  intervenors, 
•became  exigible  we  are  not  informed  ;  but  it  operated  a  transfer  of  so 
■much  of  the  money  in  tho  bands  of  the  association  due  to  Cronan,  from 
the  date  of  the  acceptance.  Two  payments,  one  of  8350,  September  12, 
1874,  the  other  of  3450,  May  10,  1875,  have  reduced  the  amount  to  six- 
teen hundred  and  sixty-one  dollars  and  thirty-two  cents  (81661  32). 
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There  is  no  prayer  for  interest  in  the  petition ;  and  we  think  substantial 
justice  will  be  done  by  allowing  interest  from  judicial  demand,  under  the 
prayer  for  pceneral  relief. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  District  Court,  except  that  part  of  it  which  is  in  favor  of  Louis 
Schwartz  against  George  Cronan,  which  was  not  appealed  from  and  is 
not  to  be  disturbed  by  this  decree,  be  annulled,  avoided,  and  reversed  ; 
that  the  demand  of  Louis  Schwartz  against  St  Patrick's  Hall  Associa- 
tion be  rejected  with  costs  ;  that  George  A.  Fosdick  &  Co.,  intervenors^ 
do  have  and  recover  of  and  from  the  St.  Patrick's  Hall  Association  the 
sum  of  sixteen  hundred  and  sixty-one  dollars  and  thirty-two  cents- 
($1661  32),  with  interest  at  the  rate  of  five  per  cent  per  annum  from 
the  tenth  of  June,  1875,  until  paid,  to  be  paid  out  of  the  funds  or  money 
in  the  hands  of  the  association  due  and  owing  to  George  Cronan  for 
work  and  labor  done  and  materials  furnished  by  him  toward  the  build- 
ing of  St.  Patrick's  Hall ;  and  that  Louis  Schwartz  pay  the  costs  of 
defendant,  the  St.  Patrick's  Hall  Association,  and  of  the  intervenors,. 
George  A.  Fosdick  &  Co.,  in  the  District  Court,  and  all  the  costs  in  this- 
court. 


No.  6848. 
SuocKssioN  OF  R  H.  Woods.     On  Opposition  of  Chubbuck  et  al. 

Whero,  in  consequence  of  an  affreoment  between  the  attorneys  of  a  succession,  and 
of  its  opposlns:  creditors,  entered  into  to  prevent  the  record  of  appeal  from  being- 
too  bulky,  certain  necessary  papers  have  been  accidentally  omitted,  a  writ  of 
certiorari  will  beallo»ved  to  supply  them. 

No  loss  suffered  by  a  stockholder,  in  consequence  of  a  call  authorized  by  the  char- 
ter of  the  corporation,  made  upon  each  stockholder  to  pay  a  proporti(>n  of  the 
price  due  on  his  stock,  will  give  rise  to  a  claim  for  damages  against  the  directors- 
of  the  corporation. 

The  contents  of  a  written  promise,  or  admission  can  not  be  proved  by  parol,  until 
its  d'*8truction.  or  its  loss,  and  proper  elTorts  to  recover  it.  have  been  shown. 

A  stale  demand  for  unliquidated  damafires  on  the  succession  of  a  deceased,  on  ac- 
count of  an  alleged  tort  of  the  deceased,  and  never  made  during  his  life,  will' 
not  be  allowed,  except  on  the  strictest  proof  of  its  justice. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tiasot,, 
J. 

E.  C,  Kelly  and  Chas.  S,  Rice  for  administratrix  and  appellee. 
T,  A,  Barlleite  for  opponents  and  appellants. 

The  opinion  of  the  court  on  the  motion  to  dismiss  and  on  the  appli- 
cation for  a  rehearing  was  delivered  by  Manning,  C.  J.,  and  on  the  merits^ 
by  Egan,  J. 
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On  Motion  to  Dismiss. 

Manning,  C.  J.  Horaor  &  Benedict,  acknowledged  creditors  on  the 
account  of  the  representative  of  this  succession,  move  to  dismiss  this* 
appeal  for  the  absence  from  the  record  of  certain  papers  which  they 
allege  constitute  a  part  of  the  record,  and  that  they  were  not  parties  to 
the  agreement  between  the  attorneys  of  the  succession  and  of  the- 
opponents  specifying  what  papers  should  constitute  the  record. 

The  papers  specified  as  necessary  to  make  a  proper  and  intelligible- 
record  have  been  supplied  since  by  a  writ  of  certiorari.  The  agreement 
to  select  such  papers  out  of  the  mass  as  would  be  necessaiy  to  present 
the  issue  between  the  opponents  and  the  succession  was  evidently  made- 
to  save  costs,  and  to  save  this  court  the  useless  labor  of  reading  numer- 
ous documents  and  proceedings,  irrelevant  to  the  issue,  and  not  neces-^ 
eary  to  a  comprehension  of  the  matters  for  decision.  We  should  be 
Borry  to  thwart  or  discourage  so  laudable  a  purpose  by  inflicting  a  pun- 
ishment upon  those  who  conceived  it. 

The  representative  of  the  succession,  who  had  judgment  below,, 
does  not  move  the  dismissal,  and  the  grounds  upon  which  it  is  asked 
by  the  movers  are  insufiflcient. 

The  motion  to  dismiss  can  not  prevail. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

EoAN,  J.  The  opposition  of  Chubbuck  is  not  in  the  record,  although 
opportunity  to  perfect  it  in  this  and  other  respects  has  been  afforded^ 
As,  however,  the  substance  and  nature  of  it  is  set  forth  by  the  counsel 
on  both  sides,  and  the  record  affords  the  means  of  passing  upon  it  intel- 
ligently, we  will  proceed  to  do  so.  It  appears  that  decedent  was  book- 
keeper and  cashier  of  the  Loan  and  Pledge  Association,  and  by  virtue 
of  the  latter  oflflce  a  director,  also.  One  Mahan  was  a  stockholder,  who, 
it  is  alleged,  desired  several  years  ago  to  transfer  his  stock,  and  was- 
prevented  or  not  allowed  to  do  so  by  the  president  and  by  the  deceased^ 
who,  as  a  director  or  other  ofBcer,  also  joined  in  a  call  of  ten  per  cent  on 
all  outstanding  stock,  whereby  it  is  alleged  the  stock  was  greatly  depre- 
ciated, and  heavy  loss  resulted  to  the  said  Mahan,  whose  stock  was- 
afterward  bought  up  by  the  association  or  its  president,  Benton,  at 
greatly  reduced  price.  Subsequently,  in  1874,  the  opponent  purchased 
at  sheriflTs  sale  for  the  price  of  hvelve  dollars  all  the  rights  and  claim 
of  F.  C.  Mahan,  of  whatever  nature,  against  said  Loan  and  Pledge 
Association  or  Accommodation  Bank  (as  it  was  sometimes  called),  and 
against  any  and  all  of  the  directors  thereof,  in  either  their  official  or 
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Individual  capacity,  in  consequence  of  any  of  their  acts  in  connection 
with  him  and  with  said  company,  and  now  wages  this  opposition,  and 
claims  unliquidated  damages  against  the  succession  of  Woods,  as  the 
transferee  of  Mahan  by  \irtue  of  his  purchase  at  the  sheriffs  sale.  The 
demand  is,  to  say  the  least  of  it,  a  stale  one,  and  when  urged  in  this 
form  after  the  death  of  Woods  requires  to  be  supported  by  strict  proof. 
The  district  judge  thought,  and  we  agree  with  him,  that  such  evidence 
was  not  offered  or  given.  We  have  recited  the  precise  description  given 
In  the  sheriff's  deed,  or  pi^oces  verbal,  of  what  was  acquired,  from  which 
it  appears  that  the  particular  claim  now  relied  on  was  not  named  or 
described.  It  is  very  questionable  if  a  claim  for  damages  in  the  nature 
of  a  tort  would  pass  under  such  description,  even  if  more  minute,  and 
whether  it  would  not  be  confined  at  most  to  claims  and  obligations 
growing  out  of  some  legal  act  or  pact,  and  not  from  'UhTits  or  quasi 
<ieliU"  Were  it,  however,  otherwise,  it  is  by  no  means  clear  from  the 
evidence  that  Mahan  himself  could  at  the  time  of  his  application  trans- 
fer stock  which  was  at  the  time  pledged  by  him  for  a  loan  from  another 
person,  and  it  does  not  appear  that  the  certificates  were  in  his  posses- 
sion, or  exhibited  to  the  president  or  deceased  at  the  time  of  the  appli< 
cation  to  transfer,  as  required  by  the  rules  of  the  association,  and  by 
ordinary  prudence  in  its  officers.  Neither  is  the  evidence  satisfactory 
that  loss  resulted  from  the  call  for  stock.  Indeed,  ordinary  experience 
would  teach  us  that  compliance  with  the  call  would  have  enhanced  its 
value  to  that  extent,  and  at  all  events  that  any  loaner  or  pledger  inter- 
ested, or  Mahan  himself,  might  have  paid  the  call  if  need  be  out  of  the 
loan.  At  all  events,  his  contract  with  the  company  as  a  stockholder 
was  to  pay  the  amount  of  his  stock  as  called  for  under  the  charter 
until  fully  paid  up,  and  if  injury  or  loss  resulted  from  such  call,  it  was 
'*  damnum  absque  mjarice,''  and  affords  no  basis  for  a  claim  for  damages 
-which  are  never  recoverable  for  the  mere  enforcement  of  a  legal  right 
or  obligation. 

The  Loan  and  Pledge  Association  would  seem  from  the  evidence  to 
be  a  corporation  of  very  questionable  vitality,  and  affording  its  presi- 
dent and  chief  manager  an  opportunity  to  ply  his  avocation  of  manu- 
facturer at  Baton  Rouge,  away  from  its  domicile  and  place  of  business 
in  New  Orleans,  if,  indeed,  it  has  any  at  all.  This  opposition  is  based 
upon  an  attempt  to  alter  the  entries  in  and  books  of  the  company,  as 
kept  by  the  deceased,  subsequent  to  his  death,  and  with  his  widow  and 
administratrix  necessarily  at  great  disadvantage.  To  do  this  reliance  is 
had  upon  parol  evidence  of  a  very  loose  and  unsatisfactory  character, 
which,  t^ken  even  for  all  its  worth,  leaves  both  facts  and  amounts  in 
great  uncertainty.  The  chief  witness  is  Benton,  the  president  of  the 
association,  who  swears  in  general  terms  that  the  deceased  must  have 
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made  improper  entries  and  charges  against  the  company  for  money 
loaned  and  interest  collected  on  account  of  the  loans,  when  in  point  of 
fact  he  had  not  the  means  to  make  such  loans.  He  does  not  pretend  to 
have  any  knowledge  of  the  particular  acts  or  facts  of  these  entries, 
which  it  seems  were  going  on  for  a  long  time,  and  always  open  to  the 
inspection  of  the  president  and  directors.  The  former  confesses  that 
he  had  so  much  confidence  in  the  deceased  that  he  did  not  examine  the 
books  as  he  ought  to  have  done.  He,  however,  swears  that  Woods  sub- 
sequently admitted  to  him  that  he  had  used  moneys  of  the  company  for 
his  own  purposes,  and  promised  to  make  it  good,  and  gave  a  writing  to 
that  efifect.  If  so,  that  writing  was  the  best  evidence.  It  has  neither 
been  produced  nor  legal  steps  taken  to  pave  the  way  for  the  reception 
of  evidence  of  its  contents.  It  is  not  shown  to  have  been  destroyed, 
and,  if  lost,  no  proper  efforts  have  been  made  to  recover  it  Under 
these  circumstances  the  judge  a  quo  very  properly  refused  to  receive  or 
consider  the  evidence  of  its  contents. 

The  same  witness  also  swears  that  the  deceased  was  entitled  to  only 
$100  per  month  salary  as  bookkeeper,  and  that  the  credits  on  the  books 
of  larger  amounts  or  at  higher  rates  in  his  favor  should  be  disallowed, 
or  rather  disregarded,  and  his  succession  made  to  account  for  these 
sums,  also.  It  appears  that  SlOO  per  month  was  the  salary  due 
deceased  as  bookkeeper  only.  He  was  subsequently  made  cashier,  also, 
and  it  is  elsewhere  shown  by  the  same  witness  that  the  former  cashier 
received  S2000  per  annum,  or,  perhaps,  $1800.  No  resolution  or  action 
of  the  directory,  nor  any  contract  or  understanding  with  the  deceased 
that  he  should  perform  the  duties  of  cashier  for  less  than  his  predeces- 
sor, is  shown.  It  was  unreasonable  to  expect  him  to  perform  the  addi- 
tional duties  of  another  office,  and  one  so  Important,  without  additional 
compensation,  also.  It  does  net  appear  that  the  items  in  question  were 
overcharges  under  the  circumstances.  As  to  the  ability  of  the  deceased 
to  make  the  loans  to  the  company  upon  the  want  of  which,  and  not 
upon  any  knowledge  to  the  contrary,  the  witness  relies,  it  appears  from 
his  own  testimony  that  the  deceased  owned  a  house  which  had  cost  him 
several  thousand  dollars,  and  which,  as  was  not  uncommon  at  that  time, 
he  may  have  used  as  a  basis  of  credit  to  make  the  capital  so  invested 
active  and  interest-producing  instead  of  dead  or  inactive,  and  that  the 
witness  himself  bought  from  him  stock  to  the  amount  of  over  $2800, 
although  he  says  that  was  raised  to  liquidate  tho  indebtedness  of 
deceased — to  whom  or  for  what  purpose  is  not  shown.  The  entries  on 
the  books  charging  the  company  with  the  loan  correspond  in  date  and 
amount  with  this  transaction,  and  it  is  at  least  singular  that  they  should 
have  been  made  by  the  deceased  with  so  much  boldness,  if  in  fact,  as 
charged, he  was  a  defaulter;  or,  at  all  events,  that  he  should  have 
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afforded  by  his  own  entries  on  the  books  of  the  company  as  to  this  and 
other  matters  so  ready  a  means  for  his  own  detection.  It  also  appears 
on  the  books,  and  is  equally  singular  according  to  the  theory  of  the 
opponent,  that  in  less  than  a  month  afterward,  in  June,  1872,  the 
deceased  charged  himself  with  $1200  loaned  money  returned  to  him, 
and  at  different  times  with  small  sums  of  from  twenty  dollars  to  fifty 
dollars  interest  on  loans  paid  him,  thus  multiplying  the  means  of 
detection  and  evidence  against  himself,  if  there  was  no  foundation  for 
the  entries.  Another,  and  perfectly  disinterested  witness,  Van  Benthuy- 
sen,  also  avers  that  he  bought  three  lots  from  the  deceased,  and  paid 
him  S6000  cash  for  them.  So  that,  taking  into  account  this  sum,  the 
^2850,  price  of  stock,  and  the  amounts  derived  from  current  salary  due 
monthly,  and  if  not  drawn  properly  chargeable  against  the  company  in 
favor  of  the  deceased,  and  without  reference  to  other  means  or  sources 
from  which  moneys  might  have  been  derived,  as  shown  by  this  record, 
the  argument  that  the  deceased  did  not  make  the  loans  to  the  company 
•because  he  could  not  has  no  great  weight,  especially  in  view  of  the  evi- 
dence of  the  same  witness,  Benton,  that  he  himself  made  advances,  but 
of  his  own  means,  in  buying  up  stock  for  the  benefit  of  the  company, 
which  does  not  seem  to  have  been  independent  of  aid  from  its  own  offi- 
cers at  times.  There  are  other  and  minor  items  which  it  is  unnecessary 
to  discus?.  The  deceased  seems  to  have  been  so  implicitly  trusted  by 
the  president,  directors,  and  company  while  living  that  the  offices  of 
"bookkeeper  and  cashier  were  combined  in  his  person.  The  books, 
always  open  to  inspection,  were  kept  in  a  manner  far  from  suspicious, 
and  very  unusual  for  one  seeking  to  defraud.  He  is  dead,  and  his  voice 
and  evidence  sealed  forever.  That  of  the  president,  upon  whose  testi- 
mony the  opponent  relies  almost  entirely,  even  if  given  all  the  weight 
which  can  be  claimed  for  it,  fails  to  make  opponent's  case  certain  or  sat- 
isfactory. The  demand  is  waged  against  a  succession  on  items  origin- 
ating, if  at  all,  years  since,  and  which  do  not  appear  to  have  been 
legally  demanded  during  the  life  of  decedent,  and  while  the  books  kept 
by  the  deceased  might  not  have  been  receivable  at  his  instance  or  that 
of  his  administratrix  in  his  own  favor,  they  were  offered  as  they  appear 
w-ith  entries  both  of  debit  and  credit  by  the  opponent,  who  is,  therefore, 
bound  by  them,  unless  they  are  satisfactorily  contradicted,  or  shown  by 
other  evidence  to  be  false.  This  has  not  been  sufficiently  done  in  a  con- 
test waged  under  these  circumstances,  and  at  this  late  day,  after  the 
death  of  the  deceased,  and  based  solely  on  parol  evidence  of  the  gross- 
est violations  of  law  and  common  honesty  in  one  whose  good  charcuster 
and  standing  for  years  while  living  is  shown  by  the  evidence  of  the 
opponents  themselves.  The  district  judge  heard  and  saw  the  witnesses ;  * 
he  is  intelligent  and  capable,  and  thought  that  the  opponent's  claim 
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should  be  rejecjted.  The  record  before  us  does  not  warrant  us  in  arriv- 
ing at  a  different  conclusion.  Neither  are  we  prepared  to  say  that  he 
erred  in  ordering  stricken  out  or  in  refusing  to  consider  the  evidence  in 
chief  of  a  witness  in  the  absence  and  by  reason  of  the  failure  to  pro- 
duce at  the  same  time  the  cross-examination  of  the  same  witness,  or  in 
refrsing  to  receive  or  consider  after  the  submission  of  the  cause,  on  the 
evidence  then  on  file,  evidence  sought  to  be  filed  subsequently— matters 
raided  by  two  bills  of  exceptions  talcen  by  opponent. 

The  judgment  below  rejected  the  oppositions  both  of  Chubbuck  and 
of  the  Loan  and  Pledge  Association.    It  was  correct,  and  is  affirmed. 


On  Application  for  Rehearing. 

Manning,  C.  J.  Rule  IX  of  this  Court  requires  that  printed  state- 
ments of  the  points  and  authorities,  upon  which  the  applicant  for 
rehearing  relies,  shall  be  filed  in  support  of  his  written  or  printed  peti- 
tion for  a  rehearing. 

This  rule  has  not  been  complied  with,  and  therefore 

The  rehearing  is  refused. 


No.  7001. 
Edward  J.  Gay  &  Co.  vs.  Gilbert  A.  Daigre  et  al. 

TTho  privilege  acauirod  by  one  creditor  on  certain  property  gives  him,  or  his  trans- 
feree, no  preference  over  another  creditor  who  had  previously  acquired  a  mort- 
gage on  the  property,  unless  the  act,  or  other  evidence  of  the  privilege  debt, 
was  recorded  on  the  day  the  debt  was  contracted. 

Becording  an  account  current  for  advances  made  by  a  factor  to  a  planter,  running 
through  several  months,  the  day  after  the  date  of  the  closing  of  the  account,  is 
not  recording  the  evidence  of  tlie  debt  on  the  day  on  which  the  contract  for 
making  the  advances  was  entered  into. 

The  pledge  which  the  act  No.  66,  passed  by  the  Legislature  in  1874.  gives  to  factors, 
and  others,  on  certain  property  of  planters,  when  they  have  made  and  recorded 
certain  written  contracts,  will  not  operate  to  the  prejudice  of  creditors  holding 
pre-existing  mortgages  on  the  property,  unless  the  contracts  were  recorded  on 
the  day  they  wore  entered  into. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    McVea,  J. 

Barrow  &  Pope  for  plaintiffs  and  appellants. 
Saml.  P.  Oreves  and  A,  S.  Herron  <&  Bird  for  defendants. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.  The  executors  of  John  Bird  recovered  judgment  against 
Gilbert  A.  Daigre  for  ^000,  with  recognition  of  their  mortgage  rights 
and  vendor's  privilege  on  Mulberry  Grove  plantation,  situate  in  the  par- 
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ish  of  East  Baton  Bouge;  and  in  another  suit  they  recovered  judgment 
against  Daigre  for  $20,331  85,  with  recognition  of  their  mortgage  rights 
on  the  same  property. 

The  note  on  which  the  judgment  for  $5000  was  obtained  was  secured 
by  a  mortgage  recorded  in  October,  1869.  The  judgment  for  $20,331  85 
was  for  the  aggregate  sum  represented  by  four  notes  of  different  dates; 
one  for  $5700,  secured  by  mortgage  recorded  in  March,  1870;  two 
amounting  to  $11,814  66,  secured  by  mortgage  recorded  in  June,  1870 ; 
and  one  for  $2817  19,  secured  by  mortgage  recorded  in  July,  1870. 

On  these  two  judgments  executions  issued  on  the  twenty -second 
December,  1874,  under  which  the  sheriff  seized  and  sold  the  plantation, 
with  the  appurtenances;  and  the  executors  purchased  the  whole  for 
$25,200,  which  the  sheriff  applied  pro  rata  to  the  two  writs,  as  shown  by 
his  return. 

Before  the  day  of  sale  Edward  J.  Gay  &  Co.  intervened  by  way  of 
third  opposition,  and  claimed  privilege  and  preference  on  a  quantity  of 
cane,  part  of  it  put  up  for  seed,  and  part  already  planted  for  the  crop  of 
1875,  hay,  cord  wood,  and  five  mules.  They  claimed  a  privilege  on  the 
mules  for  $300,  the  balance  of  the  price,  as  subrogees  of  the  vendor ; 
and  a  lien  and  privilege  on  the  cane,  hay,  and  cord  wood,  under  an  act 
of  pledge  in  conformity  to  the  act  number  sixty-six,  of  1874. 

The  judgment  of  the  district  court,  from  which  Gay  &  Co.  appealed, 
was  in  favor  of  Bird's  executors,  and  rejected  the  demand  and  opposi- 
tion of  Gay  &  Co. 

The  mules  were  purchased  by  Daigre,  for  the  use  of  the  plantation^ 
on  the  tenth  ±'ebruary,  1874  ;  and  ho  acknowledged,  in  writing,  the  bal- 
ance of  $300  to  be  due.  The  claim  was  transferred  to  Gay  &  Co.  by  the 
vendors  on  the  eleventh  December;  and  the  whole  was  recorded  in 
East  Baton  Bouge  on  the  twenty-second  December.  As  the  law  was  at 
that  time,  and  continued  to  be  up  to  the  passage  of  the  act  number  for- 
ty-five, of  1877,  page  fifty-nine,  no  privilege  conferred  a  preference  on 
the  creditor  who  held  it  over  a  creditor  who  had  acquired  a  mortgage, 
unless  the  act  or  other  evidence  of  the  debt  was  recorded  on  the  day 
the  contract  was  entered  into.  B.  C.  C.  article  3274;  State  ex  reL 
Prager  vs.  Becorder  of  Mortgages,  28  A.  534;  Succession  of  Marc,  29 
A.  412. 

Manifestly,  the  contract  on  which  the  vendor's  lien  and  privilege 
rested  was  that  between  Daigre,  the  purchaser,  and  Payne,  his  vendor; 
and  this  lien  should  have  been  recorded  on  the  day  it  was  entered  int^, 
February  10, 1874.  The  vendor  could  have  transferred  to  Gay  &  Co.  no 
other  right  than  he  himself  had,  at  the  date  of  the  transfer,  December 
11, 1874 ;  and  the  recording  on  the  twenty-second  December  was  wholly 
without  effect,  so  far  as  the  mortgage  creditors  were  concerned. 
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The  law  under  which  the  right  of  pledge  is  claimed  is  entitled  an 
:act  "to  enable  planters,  farmers,  merchants,  traders,  and  others  to 
pledge  and  pawn  cotton,  sugar,  and  other  agricultural  products  to  mer- 
•chants,  factors,  and  others,  and  to  confer  a  pledge  by  the  transmission 
of  a  bill  of  lading  or  carrier's  receipt  by  mail  or  by  the  carrier."  Under 
this  act  a  contract  of  pledge  and  pawn  was  made  between  Gay  &  Co. 
and  Daigre,  on  the  third  July,  which  was  recorded  on  the  seventh  July, 
1874.  Gay  &  Co.  also  made  up  their  account  current,  beginning  with  a 
balance  of  36851  56,  on  the  thirty-first  July,  brought  down  to  twenty- 
fourth  November,  with  a  balance  of  88869  23 ;  and  another  account, 
beginning  November  24,  with  this  balance,  and  closing  December  21, 
1874,  with  balance,  $3382  29;  in  addition  to  which  they  claimed  balance 
of  319,874  59  on  mortgage  notes  held  by  them.  These  accounts  were 
recorded  on  the  twenty-second  December,  1874 ;  and  it  is  the  balance, 
:«3382  29,  for  which  they  claim  the  lien  and  pledge. 

The  second  and  third  sections  of  this  act  are  but  enlargements  of 
the  privilege  of  the  consignee  as  established  by  the  R.  C.  C.  article  3247; 
:and  it  is  not  necessary  to  consider  them,  as  there  was  no  shipment  or 
consignment  of  the  property  in  question. 

The  first  section  of  the  act  provides  that,  in  addition  to  the  privi- 
lege now  conferred  by  law,  any  planter,  etc.,  may  pledge  or  pawn  his 
•growing  crop  of  cotton,  sugar,  or  other  agricultural  products  for 
advances  in  money,  goods,  and  necessary  supplies  that  he  may  require 
for  the  production  of  the  same,  by  entering  into  a  written  agreement  to 
pledge  the  same,  and  having  the  agreement  recorded  in  the  office  of 
the  recorder  of  mortgages  of  Ahe  parish  where  said  cotton,  etc.,  is  pro- 
•duced,  "which  recorded  contract  shall  give  and  confer  on  the  merchant, 
etc.,  a  right  of  pledge  upon  the  said  crop,  the  same  as  if  the  said  crop 
had  been  in  the  possession  of  the  pledgee." 

The  law  which  gives  a  privilege  for  necessary  supplies,  etc.,  fur- 
nished to  any  farm  or  plantation,  "  on  the  crops  of  the  year  and  the  pro- 
•ceeds  thereof,"  is  article  3217  of  the  R.  C.  C,  embodying  the  act  number 
195,  of  1867.  Of  course  this  privilege  falls  under  the  dominion  of  the 
constitution  of  1868,  article  123,  which  requires  all  privileges  to  be 
recorded  in  order  to  have  effect  against  third  parties,  and  of  the  R  O 
C.  article  3274,  which  required  the  act  granting  the  privilege  or  other 
evidence  of  the  debt  to  be  recorded  on  the  day  that  the  contract  was  • 
entered  into  in  order  to  confer  a  preference  over  creditors  who  have 
-acquired  a  mortgage.  Beard  vs.  Chappell,  23  A.  694 ;  Bank  of  America 
vs.  Fortier,  27  A.  245.;  Adams  vs.  Adams,  27  A.  275.  The  recording  on 
the  twenty-second  December  could  not  have  been  on  the  day  the  con- 
tract between  Gay  &  Co.  and  Daigre  was  entered  into ;  and  the  record- 
ing of  an  account  current  for  advances  running  through  several  months 
64 
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on  the  day  after  the  date  of  the  closing  of  that  account  is  not,  in  aay- 
sense,  the  recording  of  the  evidence  of  the  debt  on  the  day  the  contract 
under  which  the  advances  were  made  was  entered  into.     Ffager  tbl 
Recorder  of  Mortgages,  28  A.  535. 

The  right  of  Gay  &  Co.  depends  upon  the  agreement  of  July  3;.. 
1874,  recorded  on  the  seventh  July,  not  on  the  day  the  contract 
entered  into.  The  counsel  for  Gay  &  Co.  contend  that  the  contract  ^ 
a  pledge,  and  although  the  law  requires  it  to  be  recorded,  it  does  not 
prescribe  the  time  at  which  it  shall  be  recorded ;  and  that*  it  takes 
effect  from  the  date  of  the  recording.  This  may  be  true  in  geoefal; 
but  it  is  not  true  so  far  as  creditors  having  pre-existing  mortgages  aie 
concerned  ;  and  we  thinlt  that,  whenever  the  law  requires  a  contract  to 
be  recorded,  and  is  silent  as  to  the  time  within  which  it  must  be  reeorded,. 
its  effect  is  limited  and  controlled  by  article  3274. 

The  lessor  need  not  record  the  right  of  pledge  by  which  the  rent  is  - 
secured  to  him,  because  the  movables  subject  to  bis  right  are  in  his  po»> 
session,  that  is,  they  are  in  his  house,  on  his  premises.  The  law  does 
not  require  the  consignee  who  has  made  advances  on  the  goods  con- 
signed to  him,  or  to  whom  a  general  balance  is  due  for  advances,  to 
record  his  claim,  bec-ause  when  the  shipment  is  made,  and  the  goods  aie 
in  the  possession  of  the  carrier,  the  carrier  is  the  agent  of  the  eon- 
signee ;  his  possession  is  the  possession  of  the  consignee ;  and  the  bill 
of  lading  or  the  carrier's  receipt,  when  it  has  once  passed  beyond  tb» 
control  of  the  shipper,  the  consignor,  by  being  deposited  in  the  mail,  or 
delivered  to  the  carrier  to  be  transmitted  with  the  goods,  vests  the- 
legal  title,  the  right  of  possession  and  control,  in  the  consignee  for  th» 
purposes  and  subject  to  the  terms  and  conditions  of  the  consignment ; 
and  the  holder  of  such  a  title  to  movable  effects  has  no  occasion  to  pnt 
upon  record  the  evidence  of  his  right  and  title. 

It  suffices  to  say,  with  respect  to  the  privilege  of  the  lessor  and  that 
of  the  consignee,  that  the  law  does  not  require  them  to  be  recorded. 
The  act  of  1874  distinguishes  between  the  right  of  a  merchant  making 
advances  to  a  planter  under  the  contract  authorized  by  the  first  seetioa 
and  that  of  the  consignee  to  whom  the  goods  have  been  dispatched-  It 
requires,  in  express  terms,  that  the  agreement  between  the  merekant 
and  the  planter  shall  be  recorded,  while  it  imposes  no  such  condition  on 
the  consignee. 

Pledge  is  the  generic  term  ;  that  form  of  pledge  by  which  movables- 
are  put  into  the  possession  of  the  creditor  as  security  for  a  debt  is- 
called  a  pawn  ;  and  where  the  property  pledged  is  immovable  the  con- 
tract is  called  antichresis.    R.  C.  C.  3133,  3134,  3135. 

An  essential  requisite  of  the  pawn  is  that  the  thing  must  be  actually 
delivered  to  and  must  remain  in  the  possession  of  the  creditor,  or  of  &. 
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third  person  agreed  on  by  the  parties.  R  C.  C.  3162.  The  act  of  1874 
authorizes  the  pledge  or  pawn  of  a  growing  crop,  which  can  not,  until  it 
is  gathered,  be  delivered  to  the  creditor.  To  supply  the  want  of  actual 
delivery,  the  act  requires  that  the  agreement  shall  be  recorded  in  the 
office  of  the  recorder  of  mortgages,  in  the  parish  in  which  the  crop  is 
produced.  The  act  does  not  say  when  it  shall  be  recorded ;  and,  no 
doubt,  it  would  be  good  against  creditors  acquiring  rights  and  privileges 
after  the  recording.  But  article  3274  declares,  in  the  broadest  terms, 
that  no  privilege  can  confer  a  preference  over  creditors  having  acquired 
a  mortgage,  unless  it  be  recorded  as  prescribed  by  that  article.  It 
would  require  the  positive  declaration  of  legislative  will  to  that  effect 
to  withdraw  the  contract  authorized  by  the  act  of  1874,  section  one,  or 
any  other  form  of  contract  creating  a  privilege  which  the  law  requires 
to  be  recorded,  from  the  control  of  article  3274,  which  is  the  general 
law  applicable  to  every  species  of  privilege. 

If  the  right  of  the  lessor  and  of  the  consignee  need  not  be  recorded, 
it  is  not  because  they  are  pledgees  ;  but  because  the  law-making  power 
has  not  seen  fit  to  impose  upon  them  the  condition  of  recording  which 
the  act  of  1874,  section  one,  requires  of  the  creditor  for  advances  to 
a  farmer  or  planter. 

The  counsel  for  Gay  &  Co.  argue  that,  by  the  certificate  of  the 
recorder  of  mortgages,  it  appears  that  the  mortgage  debt  of  Bird's 
executors,  with  interest  up  to  the  date  of  the  sale,  amounted  only  to 
317,872  28;  and,  as  the  price  of  the  adjudication  was  J$25,200,  there 
remains  a  sum  sufficient  to  pay  the  debt  of  Gay  &  Co.,  ^3382  29,  with 
Interest.  The  certificate  was  that  which  was  annexed  to  the  sheriffs 
return;  and,  as  copied  in  the  transcript,  it  omits  the  mortgage  for 
$11,814  66,  recorded  in  June,  1870,  as  stated  at  the  beginning  of  this 
opinion.  The  solemn  judgment  of  the  court  recognizing  this  and  the 
other  mortgages,  all  of  which  appear  in  the  record,  with  the  certificate 
of  the  recorder  of  mortgages  on  each  of  them,  showing  the  dates  at 
which  they  were  respectively  recorded,  can  not  be  affected  by  the  acci- 
dental omission  in  the  certificate  of  the  recorder  of  mortgages,  prepared 
for  the  sheriff,  and  which  was  offered  in  evidence  only  incidentally,  as 
part  of  the  sheriff's  return.  This  omission  may  have  been  the  fault  of 
the  recorder,  or  of  the  copyist  who  prepared  the  transcript ;  but  with 
the  other  evidence  in  the  record,  showing  the  precise  amount  of  the 
mortgage  debt  and  the  dates  of  recording,  it  is  wholly  immaterial. 

Edward  J.  Gay  &  Co.  were  not  entitled  to  any  right  or  privilege  on 
the  mules,  or  the  cane,  or  the  hay,  or  the  cord  wood,  in  preference  to 
the  mortgage  creditors;  and  the  district  judge  did  not  err  in  rejecting 
their  demand  and  opposition. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 
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No.  7050. 
JuLi.\  A.  Ventress,  Executrix,  vs.  Isa.\c  D.  Brow-n  et  al. 

The  objection  that  a  part  of  the  immovables  of  a  succession  sold  for  less  than  their 
appraised  value,  and  hence  that  its  sale  was  null,  is  not  an  objection  which  the 
notary,  before  whom  a  judicial  partition  of  the  succession  property  is  pending, 
could  be  recjulred  to  refer  to  the  court,  before  completing  the  partition.  Such 
an  objection  can  only  be  properly  urged  by  way  of  opposition  to  the  homologa- 
tion of  the  partition. 

The  immovable  property  of  a  succession,  even  thousrh  partly  owned  by  minors,  may 
be  sold  for  less  than  its  appraised  value,  to  effect  a  partition  among  co-heirs,  or 
co-proprietors. 

Where,  in  a  partition  suit,  the  act  of  the  lower  judge  complained  of  was  done  on 
his  own  motion,  and  noither  he.  nor  the  parties  interested  in  the  partition,  are 
before  this  court,  the  appeal  will  bo  dismissed, 

A  PPEAL  from  the  Parish  Court  of  Iberville.     Crowell,  J. 

Barrow  &  Pope  for  plaintiff  and  appellant. 

A.  &  E.  B,  Talbot  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  twelfth  of  December  1876,  the  probate  Court 
of  the  parish  of  Iberville  ordered  a  judicial  partition  of  the  property 
belonging  to  the  successions  of  James  N.  and  Esther  D.  Brown,  between 
the  parties  therein  interested.  The  partition  was  referred  to  Adonis 
Petit— a  notary  public— who,  on  the  3d  of  December  1877,  after  notice 
to  said  parties,  was  proceeding  to  complete  the  same,  when  Isaac  D. 
Brown,  who  is  entitled  to  a  share  in  said  successions,  submitted  in  writing 
to  the  notary  his  objection  to  the  partition  which  was  then  about  to  be 
closed,  and  that  objection  is  that  lands  situated  in  the  parishes  of  Iber- 
ville and  East  Baton  Rouge  and  which  formed  a  part  of  the  estates  of 
James  N.  and  Esther  D.  Brown,  were  sold  for  debts  and  adjudicated  at 
less  than  their  appraised  value. 

The  said  Isaac  D.  Brown  urged  that — on  that  account— said  sales 
are  null,  tlmt  the  lands  thus  adjudicated  should  be  re-sold,  and  the  par- 
tition suspended  until  this  bo  done.  The  notary  refused  to  suspend  his 
proceedings  and  refer  that  objection  to  the  Court.  He  was  enjoined  and 
commanded  so  to  do  by  an  order  from  the  parish  judge. 

Mrs.  Julia  A.  Ventress  then  interfered,  and  claimed— in  her  individ- 
ual capacity  and  as  dative  testamentary  executrix — that  the  notary 
should  disobey  the  injunction  to  discontinue  the  partition,  for  the 
reason : 

1.  That  the  objection  urged  was  frivolous  and  had  been  granted 
ex-pnrie,  at  chambers,  without  affidavit  or  bond. 

2.  That— when  the  order  of  injunction  was  served— the  partition. 
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though  not  signed,  was  complete,  and — at  that  stage— its  homologation 
alone  could  have  been  properly  opposed. 

The  notary  closed  the  proces  verbal  of  his  proceedings  and  filed  it 
in  the  parish  Court  The  judge,  considering  that  it  had  been  filed  in 
contempt  of  his  injunction,  ordered  that  it  be,  and  it  was — accordingly — 
returned  to  the  notary. 

This  done,  the  counsel  for  Mrs.  Ventress  attempted  to  file  a  motioo 
to  homologate  the  partition,  the  proces  verbal  of  which  was — under  & 
previous  order  of  the  Court— to  be  returned  to  the  notary.  His  appli- 
cation was  denied,  and  Mrs.  Ventress  excepted  to  the  ruling  on  this 
point. 

The  objection  made  by  the  counsel  representing  Isaac  D.  Brown, 
that  lands  of  the  herein  mentioned  successions  were  sold  under  their 
appraised  value,  is  not  one  of  those  which  he  could  have  required  the 
notary  to  refer  to  the  court,  for  the  reason  that  the  court  could  not  have 
passed  npon  the  reference,  and  maintain  or  annul  the  purchasers'  titles 
in  a  proceeding,  the  sole  object  of  which  was  and  still  is  to  effect  a  parti- 
tion among  co-heirs.    The  notary  properly  disregarded  that  objection. 

11  L.  497  ;  4  A.  8. 

The  notary  appointed  to  make  a  partition  is  the  ministerial  officer 
of  the  Court  by  which  the  partition  was  ordered,  and  his  duty  is  to  exe- 
cute the  decree  under  which  he  is  called  upon  to  act,  in  accordance  with 
its  terms.  If  he  fails  to  do  so,  any  interested  party  may  protest  against 
his  action,  and— in  such  a  case— the  notary  must  suspend  his  operations 
and  refer  the  matter  to  the  judge,  for  his  decision  thereon.  As  to  other 
errors  and  irregularities,  they  should  be  urged  by  way  of  opposition  to 
the  homologation  of  the  partition. 

R.  C.  C.  1348-1368;  12  R  R  417  ;  13  A.  359;  Gilbert,  Codes  Annotes, 
p.  346. 

The  lands  which  Isaac  D.  Brown  alleges  to  have  been  sold  for  less 
than  their  appraised  value  were  s  Id  under  a  judgment  of  the  parish 
court,  of  the  12th  of  December  1876,  ordering  the  partition — by  licita- 
tion — of  the  successions  of  James  N.  and  Esther  D.  Brown;  and  this 
court  has  held  again  and  again  that  lands,  though  partly  belonging  to 
minors,  may  be  sold  for  less  than  their  appraised  value,  to  eflfect  a  par- 
tition among  co-heirs  and  co-proprietors. 

12  M.  185  ;  7  L.        8  L.  179. 

From  the  recitals  and  the  divers  clauses  of  the  act  of  partition, 
Isaac  D.  Brown's  objection  was  made  at  the  close  of  the  notary's  opera- 
tion, when  the  active  and  passive  masses  had  already  been  established, 
and  the  balances  due  by  and  to  the  heirs  ascertained  and  fixed.  The 
notary  had,  then,  but  to  pign  himself,  tender  to  the  interested  parties  for 
their  approbation  or  disapprobation,  the  proces  verbal  of  his  operations 
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and  return  it  into  Court.  This  he  did,  and  the  application  of  Julia  A. 
Ventress  to  have  the  partition  homologated,  after  the  delay  and  formali- 
ties prescribed  by  law,  should  have  been  received  and  passed  upon. 

We  are  informed,  by  the  bill  of  exception  taken  by  her  counsel, 
that  it  was  the  judge  who — of  his  own  motion — ordered  the  proces  ver- 
bal to  be  returned  to  the  notary  and  rejected  the  application  made  in 
appellant's  name,  and— as  neither  the  judge,  nor  the  parties  interested 
in  the  partition  are  before  us — 

It  is  ordered  that  this  appeal  be  and  it  is  dismissed  at  the  costs  of 
Julia  A.  Ventress. 


No.  7156. 
State  ex  rel.  Kramer,  Widow,  etc.,  vs.  Judge  Sixth  District  Court  et  al. 

lathe  rule  nisi  crranted  by  this  court  on  an  application  for  a  writ  of  prohibition, 
the  answer  of  the  defendant  should  be  sworn  to. 

After  the  bond  required  by  the  lower  court  has  been  Riven,  and  filed,  that  court  has 
no  farther  jurisdiction  of  the  ease,  except  to  pass  upon  the  solvency  and  suffi- 
ciency of  the  sureties  on  the  appeal  bond.  The  lower  court  can  not  set  aside  a 
suspensive  appeal,  or  make  it  a  devolutive  one,  on  the  (ground  that  the  amount 
of  the  bond  (fixed  by  itself  in  a  case  where  the  court  is  reauired  to  fix  it)  is  not 
the  correct  amount.^ 

i  PPLICATION  for  a  writ  of  prohibition. 

John  &  C.  B,  Ray  and  L.  Charvet  for  relator. 

A.  J.  Lewis  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Bernard  Seir,  by  his  will,  gave  to  his  wife,  Catherine  Kra- 
mer,  the  usufruct  of  his  entire  succession ;  and  he  left  a  daughter  Jo- 
sephine, wife  of  Joseph  Snow,  who  was  his  forced  heir.  The  'vill  was 
probated;  and  by  judgment  of  the  Second  District  Court  of  date  May 
4, 1876,  Mrs.  Seir  was  recognized  as  the  usufructuary,  and  her  daughter 
Josephine  was  recognized  as  sole  forced  heir  of  her  deceased  father: 
and  it  was  ordered  that  the  usufructuary  and  the  daughter,  sole  heir, 
***  in  their  respectivtr  capacities,  be  put  in  possession  of  all  the  property, 
real,  personal,  or  mixed,  left  by  said  deceased." 

In  October,  1877,  Mrs.  Josephine  Snow,  aided  and  assisted  by  her 
husband,  brought  suit  in  the  Sixth  District  against  her  mother,  to  have 
the  usufruct  declared  to  be  extinguished,  for  various  causes.  The  pro- 
ceeding is  novel. 

On  March  IG,  187S,  final  judgment  was  signed,  the  reasons  for  which 
were  orally  assigned,  decreeing  the  "  absolute  extinction  of  the  right  of 
usufruct  bequeathed  to  Catherine  Kramer,  widow,  by  her  deceased  hus- 
band, Bernard  Seir."    She  moved  for  a  suspensive  appeal,  on  the  same 
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<dayv  in  open  court,  and  it  was  granted,  returnable  in  this  court  on  the 
:flc8t  Monday  of  April,  on  her  giving  bond  in  the  sum  of  $500.  The  bond 
^r«8  g^¥en  and  filed  on  the  25th  March.  On  the  16th  March,  the  day  on 
^whick  the  judgment  was  signed  and  the  appeal  granted,  nine  days  be- 
fore the  appeal  bond  was  dated  and  filed,  plaintiffs  counsel  took  a  rule 
on  tlie  defendant,  appellant,  to  show  cause  why  the  appeal  should  not  be 
diamissed,  aad  execution  issue,  on  the  grounds : 

1.  That  the  surety  in  the  bond  is  not  good  and  solvent,  nor  such  as 
is  required  by  law ; 

2.  That  the  amount  of  said  bond  is  insufficient  and  entirely  inade- 
quate to  the  protection  of  plaintiffs  interest 

One  would  naturally  suppose  that  the  taking  of  this  rule  on  the  first 
fproand  would  not  have  preceded  the  giving  of  the  bond ;  but  the  origi- 
inal  mottoB  is  before  us,  and  it  was  actually  filed  on  the  16th  March,  as 
the  copy  from  the  minutes  in  the  transcript  shows. 

The  rule  was  tried  and  submitted  on  the  28th  March  ;  and  on  the 
12th  April  it  was  made  absolute :  the  appeal,  so  far  as  it  was  made  sus- 
^pQllflave,  was  dismissed;  and  it  was  ordered  that  execution  issue  to  enforce 
the  judgment 

Meantime,  on  the  4th  April,  Mrs.  Kramer's  appeal  was  perfected  by 
the  filing  of  the  transcript  in  this  couri;.  Subsequently  she  applied  for 
a  writ  of  prohibition,  forbidding  the  judge  and  the  plaintiffs,  Josephine 
^Bow  and  her  husband,  Joseph  Snow,  to  proceed  further  in  the  cause. 
^he  usual  rule  nisi  was  granted ;  and  an  answer,  which  begins  with  a 
:]^eaecal  denial,  was  filed.  This  answer  purports  to  be  that  of  Josephine 
«ad  Joseph  Snow.  It  is  signed  by  their  attorney,  and  also  by  the  judge; 
^bnt  it  is  not  sworn  to  by  any  one.  We  think  it  should  have  been  sworn 
to:  this  has  been  the  practice ;  and  it  is  in  every  respect  proper. 

The  party  applying  for  a  writ  of  prohibition  makes  out  such  a  state 
of  ease,  by  the  allegations  of  his  petition,  as,  prima  facWy  entitles  him 
to  the  writ,  and  the  object  of  the  rule  nisi  is  to  enable  the  judge  and 
the  pensons  against  whom  the  writ  is  prayed  for  to  be  heard,  and  to 
show  any  facts,  not  stated  by  the  relator,  which  may  tend  to  destroy 
-^bB  prima  facie  case  made  by  the  petition.  This  rule  does  not  admit  of 
-exertions,  nor  of  the  general  denial :  it  simply  requires  a  statement  of 
such  facts,  appearing  of  record,  or  reference  to  such  rules  of  law  as,  in 
theestiDMition  of  the  respondent,  authorize  the  acts  complained  of. 

The  judgment  making  the  rule  absolute,  and  ordering  execution, 
does  not  inform  us  whether  the  judge  decided  that  the  sureties  were 
pecttolarUy  insufficient,  or  that  the  amount  of  the  bond  was  not  suffi- 
cieot.  If  he  held  that  the  sureties  were  not  pecuniarily  sufficient,  we  do 
»iiot  agree  with  him.  There  were  two  sureties,  both  owners  of  real  estate, 
-.cue  of  theot  a  man  of  large  means,  either  of  them  amply  sufficient.    If 
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he  decided  that  the  amount  was  not  sufficient,  the  error  in  fixing  that  | 

amount  was  his  ;  and  the  utmost  that  he  could  have  done,  if  he  had  that 
power,  after  the  bond  was  signed  and  filed,  would  have  been  to  have 
allowed  a  rule  on  appellant  to  show  cause  why  bond  should  not  be  given 
for  a  larger  amount.  But  we  think,  when  the  bond  was  once  given  and 
filed,  the  District  Court  had  no  further  jurisdiction  or  control  of  the- 
case,  except  to  inquire  into  and  to  pass  upon  the  solvency  and  sufficiency 
of  the  sureties  on  the  appeal  bond.  If  the  judge  erred  in  fixing  the- 
amount  of  the  bond,  his  order  might  have  been  reviewed  by  this  court ; 
we  think  it  was  not  competent  for  him  to  do  so. 

The  judgment  appealed  from  did  not  decree  the  payment  of  any 
sum  of  money;  and  it  did  not  decree  the  delivery  of  any  movable  or 
immovable  property.  It  simply  decreed  the  extinction  of  the  right  of 
usufruct. 

The  answer  states  that  the  value  of  the  real  property  subject  to  the 
usufruct  was  86300 :  that  the  revenues  for  three  years,  during  which  the 
appeal  would  probably  be  pending  in  this  court,  would  be  $2592 ;  and 
that  a  bond  for  810,188  would  be  necessary  to  protect  the  plaintilTs. 

As  the  judgment  is  not  one  falling  within  the  terms  either  of  article 
575  or  576  or  577  of  the  Code  of  Practice,  the  judge  was  bound,  in 
granting  the  appeal,  to  fix  the  amount  under  the  provisions  of  articles. 
573,  574.  Having  done  this,  and  the  bond  having  been  given  and  filed,, 
the  judge  had  no  power  to  dismiss  the  appeal,  nor  to  make  it  devolutive 
instead  of  suspensive. 

If  the  bond  should  have  been  for  a  larger  amount,  it  would  be  highly 
unjust  to  deprive  the  appellant  of  the  benefits  of  a  suspensive  appeal 
for  no  other  fault  than  a  strict  compliance  with  the  terms  and  condi- 
tions on  which  the  order  of  appeal  had  been  granted.  In  this  case  the 
judge  decided  that  the  bond  was  not  sufficient,  on  the  12th  April,  nearly 
a  month  after  the  judgment  appealed  from  was  signed ;  and  when  the 
right  of  suspensive  appeal  no  longer  existed.  If  the  objection  had  been 
passed  upon  within  the  delay  fixed  for  a  suspensive  appeal,  non  constat 
that  appellant  would  not  have  been  able  to  have  given  such  bond  a» 
might  have  accorded  with  the  changed  views  of  the  judge.  His  atten- 
tion was  called  to  the  amount  of  the  bond  on  the  16th  March,  the  day  on 
which  he  had  fixed  the  amount ;  and  it  was  too  late  for  him,  after  the 
bond  had  been  given  and  filed,  after  the  delay  for  a  suspensive  appeal 
had  expired,  to  impose  upon  the  appellant  new  conditions,  or  to  dismiss 
the  suspensive  appeal. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  rule  nisi 
herein  granted  be  made  absolute :  that  the  prohibition  as  prayed  for  be 
made  peremptory;  and  that  respondents  pay  the  costs  of  this  pro- 
ceeding. 
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No.  7155. 
Succession  of  Widow  L.  F.  Toucher,  Marquise  de  CiRCfi. 

When  by  the  will  of  a  foreifirn  testator  property  is  devised  to  minors,  In  this  State,, 
under  the  tutorship  of  their  survivinfi:  fathers  or  mothers,  it  will  fall  under- 
the  administration  of  the  tutors,  or  tutrices.  Any  clause  in  the  will  requiriner 
judicial  appointment  of  special  administrators  to  take  change  of  the  property,,, 
during  the  minority  of  the  legatees,  will  be  considered  as  not  having  been 
written. 

A  devise,  by  which  property  left  to  a  minor  is  put  in  the  possession  and  under  the- 
control  of  a  third  person  until  the  majority  of  the  minor,  involves  a  fidei  com- 
missum,  which  is  prohibited  by  our  law. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissot„ 
J. 

Henry  Denis  and  Henry  Chiapella  for  dative  testamentary  executor 
and  appellant. 

JS.  Bennudez  for  Widow  G.  Burthe,  tutrix  and  appellee. 

Jlctor  Olivier  for  Widow  E.  Burthe,  tutrix  and  appellee. 

R.  T.  Beauregard  for  Widow  L.  Burthe,  tutrix  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Widow  Foucher,  Marquise  de  Circe,  died  at  Paris,  leaving 
a  last  will,  duly  probated,  by  which  she  instituted  as  her  universal  lega- 
tees, "  con j  .)intly,"  the  children  of  her  four  brothers  deceased,  and  in 
default  of  children  their  descendants,  in  equal  portions,  in  each  branch. 

"Entendant,  ainsi,  leur  donner  tons  biens,  meubles  et  irameubles, 
qui  dependent  de  ma  succession,  tant  en  France,  que  dans  tons  autres 
pays,  et  notamment  eu  Louisiane." 

The  clause  of  the  will  which  occasions  this  controversy  is  as  fol- 
l^ws: 

"  Voulant  sauve-garder,  autant  qu'il  peut  dependre  de  moi,  les  in- 
terets  de  tons  mineurs  prives  de  leur  pere,  qui  seraient  appeles  k  re- 
cueillir  une  part  de  ma  succession,  je  veux  qu'il  leur  soit  nomm6  par 
justice  un  administrateur  special,  sans  lequel,  jusqu'a  leur  majorite,  il 
ne  pourra  ^tre  precede  a  aucun  reglement  nl  partage  de  ma  succession, 
et  qui  aura  seul  droit  de  toucher  et  retirer  tous  objets  valeurs  et  capi- 
taux,  comme  tous  revenus  appartenant  aux  dits  mineurs." 

Mrs.  Widow  George  Burthe,  natural  tutrix  of  her  minor  children,, 
alleged  to  be  heirs  of  one  eleventh,  under  this  will,  took  a  rule  on  Ar- 
thur Denis,  dative  executor,  to  show  cause  why  he  should  not  proceed 
to  a  distribution  of  the  large  sum  of  money  deposited  in  bank  and  sus- 
ceptible of  immediate  distribution. 

A  few  days  after  this  rule  was  taken,  the  dative  testamentary  exec- 
utor, Arthur  Denis,  took  a  rule  on  Widow  Andre  Burthe,  Widow  Em- 
manuel Burthe,  and  Widow  George  Burthe,  natural  tutrices  respectively 
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•of  their  minor  children,  to  show  cause  why  the  court  should  not  proceed 
to  appoint  a  special  administrator  to  these  minors,  as  required  by  the 
•will. 

The  defendants  in  this  rule  plead  that  the  clause  of  the  will  in 
'question  is  void,  and  should  be  considered  as  not  written  : 

First. — Because,  by  the  laws  of  this  State,  the  tutor  is  alone  and 
exclusively  entitled  to  administer  the  property  belonging  to  his  ward, 
to  receive  all  moneys  or  revenues  accruing  to  him,  and  to  represent  him 
in  all  legal  proceedings  ;  and  that  respondents,  as  the  natural  tutrices  ol 
their  minor  children,  can  not  be  deprived  of  the  administration  of  their 
property  by  the  appointment  of  any  special  administrators,  who  are 
officers  unknown  to  our  laws  ; 

Second. — Because  the  said  disposition  creates  a  trust  or  fidei  com- 
missum,  which  is  reprobated  by  the  laws  of  Louisiana. 

They  pray  the  court  to  decree  the  nullity  of  the  disposition  direct- 
ing the  appointment  of  special  administrators,  and,  furthermore,  to  de- 
cree that  respondents  are  fully  entitled  and  authorized  to  represent  their 
minor  children,  in  all  the  proceedings  pertaining  to  the  settlement  of 
this  estate,  as  if  said  clause  had  not  been  written  by  the  testatrix. 

On  the  trial  it  was  agreed  that  the  only  issues  between  the  parties 
were :  1.  Whether  a  special  administrator  can  legally  be  appointed  to 
the  minor  legatees ;  2.  In  case  the  court  decides  that  this  can  not  be 
done,  whether  the  dative  executor  may,  legally,  under  the  provisions 
of  the  will,  make  settlement  with  and  distribution  to  the  universal  lega- 
tees before  the  majority  of  the  minor  legatees. 

The  court  made  absolute  the  rule  of  Widow  George  Burthe,  and 
•dicreed  that  the  executor  proceed,  at  once,  to  the  distribution  of  the 
sum  of  money  in  his  hands,  according  to  law ;  and  that  the  rule  of  the 
^executor  to  appoint  a  special  administrator  to  the  minor  heirs  be  di«s»- 
missed. 

The  copy  of  the  will  in  the  transcript  contains  no  appointment  of 
executor ;  and  from  its  terms  it  seems  that  the  testatrix  did  not  con- 
template any  administration  of  her  succession  in  Louisiana.  The  insti- 
tuted heii-s  were  the  children  and  descendants  of  her  four  brothers  de- 
ceased; and  her  intention  seems  to  have  been  that  a  special  administrator 
rshould  be  appointed  to  the  fatherless  minors  ;  and  that  the  major  heirs 
and  the  administrator  would  settle  and  make  partition  of  her  succession, 
the  portions  coming  to  the  minor  heirs  to  be  controlled  and  administered 
by  the  administrator. 

In  France,  where  this  will  was  written,  the  law  permits  the  testator 
to  appoint  an  administrator  to  minor  beneficiaries  of  the  will,  only  where, 
by  the  death  of  either  father  or  mother,  they  are  under  tutelage.  So 
long  as  father  and  mother  live  the  father  administers  the  estates  of 
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their  miaor  children  ;  but  when,  by  the  death  of  either,  the  minors  are 
under  tutelage,  the  testator  may  appoint  an  administrator  of  the  prop- 
erty bequeathed  by  him  to  the  minors ;  and  thus  deprive  the  tutor, 
"whether  surviving  father  or  mother,  or  some  other  person,  of  the  admin- 
istration which  otherwise  would  belong  to  him  in  virtue  of  his  ofQce. 
Marcade,  2, 160,  No.  152. 

There  is  but  little  dilTerence  in  the  provisions  of  the  Code  Napoleon 
and  of  our  CJode  in  respect  to  minors  and  their  tutorship;  and  we  should 
be  inclined  to  follow  the  French  jurisprudence  and  commentators  in  a 
•case  in  which  our  own  Code  or  jurisprudence  is  silent.  Article  250  of 
the  R  C.  C.  declares  that  the  tutorship  of  minor  children  belongs  of 
right  to  the  surviving  father  or  mother. 

The  mother  may  refuse  to  accept  the  tutorship ;  but  in  that  event 
«he  would  retain  the  superintendence  of  the  children,  and  the  care  of 
their  education  ;  and  the  tutor  would  be  intrusted  merely  with  the  ad- 
ministration of  their  property.    R.  C.  C.  253. 

The  tutor  administers  the  estate  of  the  minor  :  he  has  the  care  of 
liis  person ;  and  represents  him  in  all  civil  acts.    R.  C.  C.  arts.  336-337. 

The  mother  may  refuse  the  tutorship,  or  she  may  forfeit  it  by  second 
marriage,  without  having  obtained  the  consent  of  the  family  meeting 
that  she  shall  retain  it ;  and  the  father  may  be  excluded  or  removed  from 
the  tutorship  for  the  causes  specified  in  the  Code.  But  where,  for  any 
-cause  the  surviving  father  or  mother  is  excluded  or  removed,  the  law 
provides  for  the  appointment  of  a  tutor ;  and  it  is  always  the  tutor,  and 
no  other  than  the  tutor,  who  administers  the  estate  of  the  minor,  and 
represents  him  in  all  civil  acts. 

Our  law  knows  nothing  of  a  special  administrator  for  the  minor; 
and  the  duties  of  such  an  administrator  would  clash  with  those  imposed 
by  law  upon  the  tutor.  The  testatrix  did  not  name  a  special  adminis- 
trator ;  but  she  required  one  to  be  appointed  judicially.  Her  will  in  this 
respect  conflicts  with  the  plain  text  of  the  law  of  Louisiana.  The  judges 
having  probate  jurisdiction  have  no  power  to  give  the  custody  of  the 
minor  or  the  administration  of  his  estate  to  any  other  than  his  tutor. 
It  is  only  the  surviving  father  or  mother  who  can  by  will  or  public 
declaration  before  a  notary  appoint  a  tutor;  and  if  the  court  should 
•attempt  in  obedience  to  the  will  of  the  testatrix  to  appoint  an  adminis- 
trator, that  administrator  would  be  clothed  with  all  the  powers  of  the 
tutor  with  respect  to  the  estates  of  the  minors,  during  their  minority; 
that  is,  he  would  be  intrusted  with  part  of  the  functions  of  a  tutor, 
while  the  real  tutor  would  be  charged  with  the  remainder  of  the  duties 
and  functions  of  that  office.  Perhaps  the  testatrix  was  advised  that  the 
law  of  Louisiana,  which  is  like  that  of  France  in  this  respect,  would  not 
permit  her  to  appoint  a  testamentary  tutor ;  and  that  the  estates  of 
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minors  must  be  administered  under  the  control  and  supervision  of  the 
Court  of  Probates.  Be  this  as  it  may,  our  law  gives  no  power  or 
authority  to  the  Probate  Court  to  appoint  any  other  administrator  of  the 
estates  of  minors  than  the  tutor,  who  becomes  an  oflScer  of  the  court, 
and  is  subject  to  the  orders  and  control  of  the  court  in  his  administra- 
tion. If  the  father  or  mother  be  living  and  competent,  the  court  can 
not  refuse  to  recognize  and  confirm  such  father  or  mother  as  natural 
tutor  or  tutrix,  because  the  tutorship  devolves  upon  them  of  right;  and 
the  court  has  no  power  to  separate  the  administration  of  the  property, 
to  deprive  the  tutor  of  it,  and  to  Intrust  it  to  a  special  administrator,  or 
any  other  person  or  oflScer  whomsoever. 

In  Clague  vs.  Clague,  13  La.,  1,  the  will  required  the  executors  to 
continue  their  administrntlon  until  the  majority  of  the  children,  heirs  of 
the  testator,  and  to  retain  the  funds  of  the  estate  until  that  period,  for 
their  benefit  The  widow,  natural  tutrix,  demanded  to  be  put  in  posses- 
sion, and  called  upon  the  executors  to  account  and  pay  over  to  her 
whatever  balance  might  remain  in  their  hands.  This  court  decided  that 
the  disposition  requiring  the  executors  to  retain  the  property  in  their 
hands  until  the  majority  of  the  heirs  was  a  fldei  conimissum,  and  was 
forbidden  by  the  Civil  Code,  article  1507,  R.  C.  C.  1520.  See,  also,  Hog- 
gatt's  case,  10  A.  169. 

It  is  obvious  that  the  testatrix,  in  this  case,  when  she  used  the  terms 
*'reQlement  et  partition  de  ma  siwceHsion,**  had  in  view  only  the  separa- 
tion of  the  portions  falling  to  the  major  heirs  from  those  of  the  minors; 
and  that  her  intention  was  that  the  special  administrator  should  retain 
the  custody  of  the  portions  of  the  minora,  and  administer  during  their 
minority.  This  was  a  trust ;  and  it  does  not  differ,  in  any  respect,  from 
the  disposition  in  Clague's  will,  except  that  the  persons  charged  with 
the  trust  in  Clague's  will  were  the  testamentary  executors ;  while  in 
this  will  the  person  so  charged  is  the  special  administrator.  That  the 
testatrix  intendeJ  that  he  should  retain  in  his  hands  and  administer  the 
entire  portions  falling  to  the  minors,  is  manifest  from  the  whole  context, 
and  is  placed  beyond  question  by  the  last  clause : 

"Lcs  revenus  de  la  part  de  chaque  mineur  serviront  k  son  educa- 
tion et  a  ses  besoins  pereonnels." 

It  will  be  observed  that  the  Code  Napoleon,  article  896,  which  cor- 
responds in  all  other  respects  with  articles  1507  of  the  C.  C,  1520  of  the 
R.  C.  C,  prohibits  substitutions  only,  while  our  Code  prohibits ^^ei  com- 
missa,  also.  If,  as  this  court  decided  in  Clague's  case,  the  charge 
imposed  upon  the  executore  was  a  Jidei  commissum,  the  fact  that  Jidei 
commiasa  are  not  forbidden  by  the  law  of  France,  when  they  are  not 
also  substitutions,  enables  us  to  understand  why  it  is  that  under  the 
law  of  France  a  testator  may  deprive  the  tutor  of  the  administration  of 
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property  bequeathed  to  a  minor  during  his  minority,  while  such  a  dis- 
position would  not  be  tolerated  under  our  law. 

We  incline  to  the  opinion  that  the  clause  in  the  will  of  the  Marquise 
de  Circe  in  question  falls  within  the  prohibition  of  article  1520  of  the  K. 
CJ.  C;  but,  whether  this  be  true  or  not,  the  condition  that  a  special 
administrator  shall  be  appointed  for  the  minor  heirs  is  illegal,  and,  in 
that  sense,  impossible,  and  it  is  to  be  considered  as  not  having  been  writ- 
ten ;  that  is,  as  not  forming  any  part  of  the  will.  The  legal  title  to  all 
that  the  testatrix  owne^  passed  to  and  was  invested  in  the  universal  leg- 
atees, and  it  must  be  administered  in  accordance  with  the  law  of  Louis- 
iana; that  is,  those  portions  which  fall  to  the  minors  must  be  delivered 
to  the  only  legal  representatives  recognized  by  our  law,  their  mothers, 
natural  tutrices,  having  the  custody  of  their  persons  and  the  care  of 
their  education,  and  charged  by  law  with  the  administration  of  their 
estates. 

The  judgment  appealed  from  is  affirmed  with  costs. 


No.  6947.  _ 

30  108IJ 

Sara  T.  BowmaN  vs.  Kaufman,  Sheriff,  et  al.  .  ^  ^| 


30  J02l| 
THien  the  plaintiff  in  injunction  appeals,  by  motion  in  ope;n  court,  from  the  judgr-        .  '47  1874 1 

ment  dissolvinjr  the  injunction  and  condemning?  him  and  the  surety  on  his  bond 

in  dama«rcs  in  soUdo,  the  surety  thereby  becomes  a  party,  appellee,  and  hence  is 

disqualified  from  becoming  the  plaintiflTs  surety  on  his  appeal  bond. 

An  app<>al  taken  separately  by  one  of  two  defendants,  who  have  been  condemned  m 
solido,  will  not  prevent  the  other  from  taking?  an  appeal  at  a  subsequent  time, 
within  the  legal  delay. 

A  married  woman  may  enjoin  the  execution  of  a  judtrment  against  her,  when  the 
ground  of  the  judgment  was  a  debt  of  her  husband,  even  though  she  failed  to 
set  up  that  dr>fen9e  in  the  suit  in  which  the  judgment  was  obtained. 

The  failure  on  the  part  of  a  wife  to  prosecute  an  appeal  she  had  taken  from  a  judg- 
ment against  her  on  account  of  her  husband's  debt,  will  not  estop  her  from  sub- 
sequently contesting  the  legality  of  the  judgment. 

A  married  woman,  even  though  separate  in  property,  can  not  be  held  liable  for  a 
debt  contracted  by  her  husband,  unless  it  be  affirmatively  shown  that  it  inured 
to  her  separate  benefit. 

As  between  appellees,  the  judgment  of  the  lower  court  will  not  be  disturbed. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     Yoist,  J. 

Sam  J.  Poicell  for  plaintiff  and  appellant. 
W,  W,  Leake  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

Manning,  C.  J.    The  appellees  move  to  dismiss  on  the  grounds, 
that  there  is  not  a  legal  bond  of  appeal— that  the  surety  on  the  injunc- 
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tion  bond  is  inoompeteDt  as  a  surety  on  the  appeal  bond,  having  been 
condemned  as  a  party  to  pay  damages — and  that  the  order  for  one  of 
the  appeals  is  void,  because  rendered  after  the  jurisdiction  of  this 
court  had  attached. 

The  plaintifif  had  obtained  an  injunction  upon  a  bond  with  surety,, 
conditioned  in  the  usual  form.  The  injunction  was  dissolved,  and  judg- 
ment was  rendered  for  fifty  dollars  as  damages  against  the  plaintilT  and 
her  surety  in  solido.  She  moved  for  a  suspensive  appeal  in  open  court,, 
and  perfected  it  by  giving  bond  with  the  same  person  as  surety.  In  the 
following  month,  the  surety  prayed  an  appeal  by  petition,  and  gave- 
another  person  as  her  surety. 

In  an  early  case  it  was  held,  that  the  conditions  of  the  two  bonds 
being  different,  the  original  one  being  only  for  damages  consequent  on 
a  wrongful  suing  out  of  the  injunction,  and  the  last,  that  the  surety  wilP 
pay  the  judgment  to  be  rendered  on  the  appeal,  the  same  person  may 
well  sign  both,  if  otherwise  unexceptionable,  unless  he  has  been  con- 
demned as  a  party  by  the  judgment  appealed  from  under  the  act  of 
1831.  Leeds  v.  Yeatman,  12  La.  383.  That  act  is  now  incorporated  in 
the  Revised  Statutes  of  1870  as  sec.  1754.  The  defendants  insist  that 
the  solidary  condemnation  of  the  plaintiff  and  her  surety  on  the  injunc- 
tion bond  to  pay  the  damages,  as  provicfed  by  the  act  of  1831,  places 
this  case  pointedly  within  the  exception  mentioned  in  that  decision. 

The  plaintiff  cites  Greiner  v.  Prendergrast,  2  Rob.  235  as  conclusive- 
authority  for  the  contrary  doctrine.  In  that  case,  upon  a  dissolution  of 
the  injunction,  the  plaintifif  and  his  surety  were  condemned  in  solido 
to  pay  twenty -seven  dollars  as  damages,  with  ten  per  centum  interest 
on  the  amount  of  the  injoined  judgment  The  plaintifif  prayed  a  sus- 
pensive appeal,  and  gave  bond  with  the  same  surety.  The  same  objec- 
tion was  made  then  as  now,  and  the  court  held  that  a  party  had  a 
right  to  a  suspensive  appeal,  provided  he  ofifered  such  surety  as  would 
indemnify  his  adversary  against  all  consequences  which  might  result 
from  the  appeal.  It  is  true,  say  the  court,  that  if  both  the  principal 
and  surety,  against  whom  damages  had  been  given  on  the  dissolution  of 
the  injunction,  had  joined  in  an  appeal,  they  would  have  been  bound  to 
give  one  solvent  surety,  although  they  were  both  admitted  to  be  suffi- 
ciently solvent  to  remove  all  idea  of  danger  on  that  score.  The  reason 
would  be  that  the  law  expressly  requires  surety  on  the  grant  of  any 
appeal. 

It  will  be  observed  that  case  is  identical  with  the  present  one,  and 
the  two  Justices  who  were  the  organs  of  the  Court  in  the  two  cases 
citod  were  both  on  the  Bench  together  when  each  of  them  was  decided. 
The  last  must  then  be  considered  as  overruling  the  first,  if  indeed  it  is 
not  reconcilable  with  it.    The  expression,  unless  the  surety  has  beea 
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coodemned  as  a  party,  may  be  understood  as  another  way  of  stating  the* 
reason  of  the  rule  why  he  could  not  then  be  taken  as  a  surety,  viz  that 
he  would  then  be  a  principal  and  must  himself  furnish  a  surety. 

Bat  since  those  decisions  were  made,  important  and  radical  altera- 
tions have  been  made  in  the  laws  governing  appeals.  Now,  when  ar^ 
appeal  has  been  taken  by  motion  in  open  court,  all  parties  who  are  not 
appellants  are  declared  appellees,  and  the  bond  in  favor  of  the  clerk  is- 
for  the  benefit  of  each  and  every  one  of  the  appellees,  and  may  be  sued 
on  accordingly. 

When  the  plaintiff  took  her  appeal  in  open  court,  and  filed  her 
l)ond,  the  surety,  who  had  been  condemned  with  her  solidarily  for  dam- 
ages, became  eo  instanti  a  party  to  the  appeal,  as  appellee.  When  that 
surety  then  became  again  a  surety  on  the  appeal  bond,  he  occupied  the- 
•double  and  inconsistent  positions  of  an  appellee,  whose  interest  was  a. 
maintenance  of  the  judgment,  and  a  security  to  pay  the  judgment  or^ 
appeal,  in  case  the  appellant  did  not  pay. 

Under  these  changes  in  the  laws  governing  appeals,  and  because- 
of  them,  we  hold  that  in  all  cases  where  a  party  is  necessarily  appellee 
if  hef  be  not  appellant,  the  surety  on  an  injunction  bond  is  incompetent 
to  be  a  surety  on  a  bond  for  an  appeal  from  the  judgment  dissolving  the- 
injunction,  and  for  damages  against  principal  and  surety  in  solido.  And 
it  was  so  held  by  us  at  the  last  term.  Dumas  v.  Mary,  Opinion  Book, 
47  p.  265.    The  appeal  of  the  plaintiff  is  therefore  dismissed. 

But  that  of  the  surety  is  good.  That  appeal  was  taken  by  petition, 
and  a  separate  security  given.  The  filing  a  bond  of  appeal  by  one  of 
the  parties  condemned  in  the  judgment  below  lodged  only  her  appeal  in" 
this  court,  and  did  not  prevent  the  other  from  taking  an  appeal  at  a  dif- 
ferent time  within  the  permitted  delay. 

The  motion  to  dismiss  the  appeal  of  plaintiff  is  allowed.  The- 
motion  to  dismiss  the  appeal  of  the  surety  is  denied. 


On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  to  have  decreed  the  nullity  of  a  judg- 
ment, obtained  by  J.  F.  Irvine  against  the  plaintiff,  and  to  restrain  its 
enforcement  by  fieri  fadas,  to  accomplish  which  an  injunction  was 
obtained.  The  plaintiff  is  married,  is  separate  in  property  from  her 
husband,  and  alleges  as  causes  of  nullity  that  the  debt,  for  which  the 
judgment  was  rendered,  was  solely  a  debt  of  her  husband,  and  that  it 
was  rendered  without  service  of  citation  upon  her. 

The  answer  pleads  the  general  issue,  and  discloses  the  want  of  inter- 
est of  Irvine  in  the  judgment  because  of  its  transfer  through  another 
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party  to  Flash,  Lewia  &  Co.  Its  present  owners,  who  intervene  and 
defend. 

It  is  excepted  by  the  interveners  that  Mrs.  Bowman  can  not  now 
injoin  the  collection  of  a  judgment  for  matters  which  she  could  have 
opposed  to  the  demand  in  the  original  suit,  a  general  proposition,  the 
soundness  of  which  is  incontestable.  It  is  however  subject  to  some 
modification,  as  in  the  cases  where  the  party  sued  was  under  an  inca- 
pacity to  contract.  Hence  a  judgment  against  a  married  woman  upon 
iiwo  notes,  executed  by  her  husband,  and  by  herself  as  his  surety,  was 
held  open  to  assault  by  means  of  an  injunction,  although  she  had  failed 
to  make  that  defence  to  the  suit  upon  them,  because  the  judgment, 
quoad  the  wife,  was  null,  being  upon  obligations  in  frauclevi  leffis,  which 
she  was  incapacitated  to  make.  Medart  v.  Fasnatch,  15  Annual,  651. 
And  that  principle  has  been  carried  so  far  that  the  wife  is  permitted 
to  sue  to  annul,  and  to  injoin  the  enforcement  of  a  judgment  which 
she  had  confessed.    Baines  v.  Burbridge,  Idern,  628. 

It  was  also  objected  that  Mrs.  Bowman  appealed  the  original 
judgfnent,  and  failed  to  prosecute  her  appeal,  and  therefore  she  is  now 
estopped  from  contesting  its  legality.  But  if  she  can  contest  the  legal- 
ity of  a  judgment  she  has  solemnly  confessed,  how  much  more  can  she 
contest  one  which  she  disputed,  and  particularly  when  the  failure  to 
prosecute  the  appeal  was  owing  to  marital  influence.  Bisland  v.  Pro- 
vosty,  14  Annual,  169.  She  testifies  that  she  signed  the  appeal  bond  for 
the  purpose  of  prosecuting  her  appeal,  and  never  instructed  her  attor- 
■  ney  to  desist. 

The  proof  is  very  complete  that  the  debt  was  the  husband's. 
Irvine  was  a  factor  in  New  Orleans,  and  kept  his  account  for  advances 
and  supplies,  against  the  husband,  or  *in  his  name  as  a  courtesy,'  as  he 
says,  and  this  account  was  the  basis  of  the  judgment.  It  does  not  mat- 
ter what  words  or  name  were  written  at  the  heading  of  the  factor's 
books,  so  far  as  fixing  liability  goes.  He  could  not  make  her  liable  by 
merely  keeping  the  account  against  her,  and  she  could  not  avoid  liabil- 
ity, if  it  was  kept  in  the  husband's  name,  if  in  fact  she  was  legally 
•chargeable. 

But  it  is  manifest  that  Mrs.  Bowman  was  not  thought  of  until  it 
was  apparent  that  a  suit  was  looming  in  the  near  future.  The  account 
was  opened  in  1869  against  the  husband  and  was  continuous  to  1874,  with 
such  charges  as  payments  of  *your  draft,'  the  draft  being  the  husband's, 
and  statements  of  account,  invoices,  etc.  were  made  to  him  alone.  The 
bookkeeper  says; — the  whole  account  was  kept  and  made  out  in  the 
name  of  Mr.  Bowman,  and  the  items,  *by  your  draft,*  mean  the  draft  of 
Mr.  B.  The  account  was  afterwards  changed  to  the  name  of  Mrs.  Bow- 
man, after  the  transactions  were  closed,  with  the  view  of  bringing  the 
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«uit  as  he  supposed.  The  change  was  made  just  previous  to  briDging 
the  suit,  by  order  of  Mr.  Irvine. 

Nothing  is  better  settled  than  that  the  debt  must  be  shewn  affirma- 
tively to  have  enured  to  her  benefit,  when  a  party  is  seeking  to  enforce 
it  against  a  wife,  and  she  alleges  that  it  is  her  husband's  debt  alone,  and 
the  fact  that  she  is  separated  in  property  from  him  does  not  change  the 
xiature  of  the  proof  required,  nor  shift  the  burthen  of  proof  from  him 
who  seeks  to  make  her  liable  upon  her  who  is  attempting  to  escape 
liability.  Erwin  v.  M'Calop,  5  Annual,  173.  JLee  v.  Cameron,  14  Annual, 
700.  Even  if  the  wife  executes  a  mortgage  under  the  authorization  of 
the  judge,  the  authority  being  for  a  specified  sum  and  an  expressed  pur- 
pose, and  the  mortgage  is  for  a  different  sum,  and  for  the  purpose 
<5xpressed  but  also  for  an  additional  and  previously  unexpressed  pur- 
pose, any  one  seeking  to  enforce  the  mortgage  upon  the  wife's  separate 
property  must  prove  aUitnde  that  the  debt,  secured  by  the  mortgage, 
has  enured  to  the  wife's  separate  benefit,  even  though  the  debt  is 
'evidenced  by  a  negotiable  note,  and  its  holder  is  the  party  enforcing  its 
payment.    Conrad  v.  Leblanc,  29  Annual,  123. 

The  proof  not  only  fails  to  fix  liability  on  Mrs.  Bowman,  but  she 
establishes  by  affirmative  testimony  that  the  debt  was  her  husband's, 
and  that  no  part  of  it  enured  to  her  separate  benefit,  or  the  benefit  of 
her  separate  estate.  The  suit  is  only  one  more  instance,  of  which  the 
Reports  furnish  many,  where  parties,  having  goods  to  sell  or  money  to 
lend^  and  seeing  a  fair  chance  of  profit,  deliver  their  merchandize  or 
«end  their  funds  with  unsuspecting  confidence  to  a  man  who  has  nothing 
with  which  to  satisfy  a  judgment,  but  whose  wife  is  mistress  of  the 
household  treasury,  and  delude  themselves  with  the  fallacious  hope 
that  she  will  requite  their  complaisance  by  taking  care  that  no  harm 
comes  to  them. 

There  is  not,  and  there  never  has  been,  any  doubt  about  the  law 
governing  a  married  woman's  liability.  The  courts  have  never  wavered 
in  applying  it,  and  if  parties  will  persist  in  ignoring  what  has  been  long 
settled  through  repeated  adjudications,  they  must  bear  with  equanimity 
the  losses,  the  risk  of  which  was  incurred  through  rashness. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  is  avoided  and  reversed,  and  that  the  plaintiff  do  now  have 
judgment  p^petuating  her  injunction,  and  for  the  costs  of  both  courts. 

DeBlanc,  J.    I  concur  in  the  foregoing  decree. 


On  Application  for  Rehearing. 

Spencer,  J.    As  stated  in  our  previous  opinions  in  this  case,  Sarah 
!L  Bowman  enjoined  the  execution  of  a  judgment  against  her.    There 
65 
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was  judgment  against  her,  dissolving  the  injunction  with  damages- 
against  her  and  the  surety  on  her  bond  ui  soUdo.  Mrs.  Bowman  ap- 
pealed  by  motion  in  open  court.  Her  surety  appealed  by  petition  and 
citation.  On  motion  we  dismissed  Mrs.  Bowman's  appeal,  but  main- 
tained that  of  the  surety,  so  that  Mrs.  Bowman  is  no  longer  before  us- 
as  appellant,  since  her  appeal  has  been  dismissed.  She  appears  only^ 
then,  as  appellee  in  the  surety's  appeal.  As  between  her,  therefore,  and 
the  other  appellees,  we  can  not  correct  the  judgment.  See  15  A.  438 ; 
C.  P.  890 ;  28  A.  99,  455.  Our  decree,  therefore,  so  far  as  it  annuls  and 
reverses  the  judgment  of  the  lower  court  as  to  Mrs.  Bowman,  is  erron- 
eous, and  must  be  limited  in  its  effects  to  the  surety  only. 
The  rehearing  is  granted.    , 


Ox  Rehearing. 

We  are  satisfied,  upon  re-examination,  with  our  conclusions  upon 
the  facts  of  this  case.  The  debt  was,  wo  think,  one  for  which  the  wife 
was  not  liable,  and  could  not  bind  herself,  being  that  of  the  husband. 
The  surety  has  the  right  by  appeal  to  relief  from  the  effects  of  an  erro- 
neous judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
heretofore  rendered  by  this  court  be  set  aside  and  annulled ;  and  it  is 
now  ordered,  adjudged,  and  decreed  that  the  judgment  appealed  from, 
in  so  far  as  it  affects  or  condemns  Mrs.  Mathers,  the  surety  on  plaintiffs 
injunction  bond,  be  annulled,  avoided,  and  reversed,  and  that  she 
recover  of  appellees  the  costs  of  this  appeal. 

The  said  judgment  appealed  from,  so  far  as  the  same  affects  the 
plaintiff,  Mrs.  Bowman,  is  not  before  us,  and  is  not  passed  upon. 


No.  7114. 

State  ex  rel.  Louisiana  Board  of  Trustees  for  the  Blind  vs.  thk 
Judge  of  the  Sixth  District  Court. 

Except  In  cases  of  attachment,  where  the  Inw  Axes  the  foe  of  a  curator  ad  hoc,  tho 
court  can  not,  ej-parte,  assess  and  order  to  bo  paid  the  fees  of  such  an  officer. 

A  suspensive  appeal  in  a  case  prevents,  pending  tho  appeal,  any  pfoceedinff,  con- 
tradictorily taken,  for  flxinK  tho  fees  duo  to  a  curator  ad  hoc, 

A  PPLICATIOX  for  a  writ  of  prohibition. 

Merrick,  Race  S  Foster  and  Jno,  A,  Camphell  for  relators. 

Thos.  Hunton  and  Bichardson  &  Magruder  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    The  present  relator  brought  suit  in  the  Sixth  Distriet 
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Court  praying  an  injunction  against  V.  J.  Dupuy  et  al,  causing  curators 
ad  hoc  to  be  appointed  for  several  of  the  defendants  therein. 

There  was  final  judgment  dismissing  plaintiffs  demand  and  refusing 
the  injunction.    Plaintiff  took  a  suspensive  appeal  to  this  court. 

After  the  appeal  had  been  so  taken  and  perfected,  the  court  a  qua 
on  motion,  ex-parte  and  without  notice  to  plaintiff,  rendered  an  order 
taxing  or  decreeing  the  payment  of  fees  to  said  curators,  as  follows:  To 
Richardson  &  Magruder  8250;  to  E.  E.  Moise  8150,  and  A.  L.  Tucker 
3100.  Relator,  alleging  that  said  court  has  no  jurisdiction  or  power  to 
render  said  ex-parte  decrees,  after  fippeal,  and  averring  that  said  de- 
crees will  be  executed,  prays  for  a  prohibition. 

The  judge  a  quo,  in  answer  to  the  writ,  admits  the  facts,  but  denies 
that  he  has  exceeded  his  jurisdiction.  He  contends  that  relator  as  plain- 
tiff is  primarily  liable  for  all  legal  costs,  and  that  the  appeal  does  not 
suspend  the  right  of  the  officers  of  court  to  enforce  them.  That  the 
allowances  to  the  curators  were  part  of  the  taxed  costs  accrued  before 
relator's  appeal,  and  the  amount  thereof  peculiarly  within  his  discretion. 
That  if  aggrieved,  relator  should  have  moved  to  rescind  or  made  oppo- 
sition. 

The  questions  for  us  to  decide  are — 

First — Whether  in  suits  other  than  by  attachment  (when  the  law 
fixes  a  fee  of  $10  for  the  curator  without  proof)  the  allowances  of  fees 
or  compensation  to  curators  ad  hoc  can  be  properly  classed  as  costs 
that  may  be  taxed  ex-parte  and  on  motion  without  notice.  It  is,  we 
think,  clear  that  the  payment  of  such  costs  as  may  be  so  taxed  is  not 
suspended  by  plaintiff's  appeal.  He  is  bound  to  pay  them  whenever 
due,  and  their  payment  may  be  enforced  notwithstanding  his  appeal 
from  the  judgment  in  the  cause.  The  taxing  of  these  costs  is  a  mere 
matter  of  calculation,  and  is  not  in  fact  a  "  further  proceeding"  in  the 
cause,  within  the  meaning  and  intendment  of  article  575  C.  P. ;  10  R.  150. 
But  we  think  that  outside  of  the  case  of  attachment,  where  the  law 
fixes  or  taxes  a  fee  of  ten  dollars  without  proof,  the  court  can  not,  by 
eX'parie  order  and  without  notice,  order  the  payment  of  specific  sums 
to  curators  ad  hoc  as  fees  or  compensation. 

Unless  the  law  itself  fixes  the  amount  of  a  fee,  it  can  only  be  fixed 
contradictorily  with  the  parties  in  interest.  Any  other  rule  would  be 
intolerable,  and  violative  of  elementary  principles.    13  An,  150. 

Second — Holding,  therefore,  that  the  fees  of  curators  in  cases  like 
the  present  must  be  adjudicated  and  fixed  in  a  proceeding  contradic- 
torily taken,  the  next  question  is,  does  the  appeal  prevent  such  pro- 
ceeding being  had  after  it  is  taken  ? 

We  think  the  answer  to  this  question  is  found  in  article  575  of  the 
Code  of  Practice,  which  declares  that  the  suspensive  appeal  "  shall  stay 
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execution  and  all  further  jjroceedings  until  a  definitive  judgment  be 
rendered  on  the  appeal." 

"  As  soon  as  tlie  appeal  is  perfected  the  court  of  the  first  instance 
can  take  no  further  steps  in  the  case,  except  such  as  may  be  necessary 
to  transmit  the  record  to  the  Supreme  Court."    10  R.  419. 

It  is  therefore  ordered  that  the  writ  of  prohibition  heretofore  issued 
be  made  peremptory  at  the  costs  of  respondent. 


No.  6926. 

The  State  vs.  John  Williams. 
,  aoiOB» 

52     64 
:: "When  no  bill  of  exceptions  is  taken  to  any  of  the  rulinprs  of  the  lower  judsre  during 

104   SS  ^^^*^  ^^^^^  ^^ ""  application  for  a  change  of  venue,  his  decision  on  the  application 


can  not  bo  reviewed  by  this  court. 
The  clerk  of  the  Criminal  Court  is  not  qualified  to  act  as  a  jury  commissioner, 
under  the  Act  No.  44.  approved  March  8, 1877,  until  he  has  taken  the  special  oath 
prescribed  by  that  act.  His  failure  to  take  that  oath  before  participating  in  the 
drawing  of  a  jury,  vitiates  the  drawing. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St.  Charles. 
Hayeks,  J. 

H.  K  Ogden,  Attorney  General,  for  the  State. 

James  D.  Auipisthi  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBl.vnc,  J.  Defendant  was  indicted  for  murder,  found  guilty  of 
manslaughter  and  sentenced  to  hard  labor  in  the  State  Penitentiary,  for 
the  space  of  twenty  years.  He  has  appealed  and  alleges  that  the  verdict 
returned  against  him,  and  the  sentence  based  on  that  verdict,  should  bo 
sot  aside  and  avoided,  because : 

1.  Two  applicati  .;ns  made  by  him,  one  for  a  change  of  venue,  the 
other  for  a  continuance  of  the  case,  were  improperly  denied. 

2.  The  jurors  by  whom  he  was  indicted  and  tried  were  not  legally 
drawn,  inasmuch  as  the  Clerk  of  the  Court  who  acted  as  a  member  of 
the  jury  commission  and  assisted  in  the  drawing,  had  not  then  taken — 
in  that  capacity— the  oath  required  by  law.  This  objection  was  urged  on 
the  first  day  of  the  term  of  the  court. 

3.  The  record  does  not  show  that  a  grand  jury  was  empanelled,  nor 
who  composed  it. 

Defendant  is  a  white  man :  he  killed— in  the  parish  of  St.  Charles — 
one  Joseph  Johnson,  who  belonged  to  the  colored  class,  and  the  applica- 
tion for  a  change  of  venue  is  founded  on  the  facts  that — in  said  parish — 
the  jury  is  composed  of  exclusively  individuals  of  the  same  class  as  the 
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deceased — that  the  homicide  created  considerable  excitement  and  com- 
motion in  the  locality  where  it  occurred,  and  that  several  colored  men 
manifested  the  intention  of  lynching  him  and  hanging  him  without 
judge  or  jury — that,  on  account  of  the  prejudice  thus  existing  against 
him,  he  could  not  obtain  an  impartial  trial  in  either  the  parish  of  St. 
Charles  or  any  other  parish  of  the  Fourth  Judicial  District. 

1.  The  facts  that  the  killing  of  a  human  being  created  a  consider- 
able excitement,  and  that,  if  tried  where  the  alleged  crime  was  commit- 
ted, the  prisoner  would  be  tried  bj'  jurors  necessarily  taken  from  the  class 
to  which  the  deceased  belonged,  are  not  of  themselves  sufficient  to  au- 
thorize a  change  of  venue.  The  excitement  which  prevails  on  those  grave 
occasions  does  not  constitute  that  prejudice  which  disqualifies  an  entire 
community  from  entering  the  jury-box,  to  ascertain  and  determine 
whether  the  law  has  or  has  not  been  vi-^.lated,  whether  an  accused  is  or 
is  not  guilty  of  the  commission  of  the  crime  charged  against  him. 

As  to  the  other  branch  of  this  objection,  we  can  only  say  :  that  the 
whites  are  thoroughly  convinced,  and  that  the  blacks  should  realize  that 
justice  must  bo  done— not  only  to  all— but  by  all.  They  are  now— as  the 
whites — called  upon  to  pass  upon  the  rights,  wrongs,  life  and  liberty  of 
others— and,  in  the  interest  of  their  own  race,  they  must  learn  how  to 
impartially  try,  convict  or  release  a  prisoner,  whatever  may  be  the  color 
of  his  skin. 

Wharton  Crim.  Law,  7th  ed.  vol.  1,  No.  469,  paragraph  4. 

As  regards  the  locality  where  the  trial  is  to  take  place,  the  rule  is  a 
constitutional  one:  the  accused  must  be  tried  in  the  parish  where  it  is 
alleged  that  the  crime  has  been  committed,  unless  there  the  public  mind 
be  clouded  by  and  harbors  a  prejudice  for  or  against  the  prisoner. 

In  this  case,  the  District  Judge  decided  that  the  apprehended  preju- 
dice did  not  exist,  an<l,  as  no  bill  of  exception  was  reserv(Ml  to  any  of  his 
rulings  during  the  course  of  the  trial  of  defendant's  npplicati(m  for  a 
change  of  venue,  his  decision  on  this  point  can  neither  be  reviewed  nor 
reversed. 

2.  Was  the  jury  regularly  drawn?  The  3d  section  of  act  No.  44 
of  the  Legislature,  approved  on  the  8th  of  March,  1877,  provides— in 
substance— "  that  the  several  District  Judges  throughout  the  State,  shall 
select  four  discreet  citizens,  who — with  the  clerk  of  the  district  court, 
shall  onstitute  a  jury  commission  for  each  parish,  etc.,  and  that—before 
entering  upon  the  discharge  of  their  duty,  each  member  of  tlie  commis- 
sion shall  take  an  oath  faithfully  to  discharge  the  duties  imposed  upon 
him  by  this  act.'* 

The  Clerk  who  assisted  in  the  drawing  of  the  jury  by  whom  the 
prisoner  was  indicted  and  trie  1,  had  not — when  ho  so  assisted — taken 
the  oath  prescribed  by  the  act  of  1877.    The  presiding  Judge  held  that 
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he  would  judicially  notice  that  the  Clerk  was  a  sworn  officer.  That  was 
not  sufficient — for  the  law  expressly  declares  that  he  is  a  member  of  the 
jury  commission,  and — not  that  only  the  four  citizens  shall  be  sworn — 
but  that  each  member  of  that  commission  shall  take  an  oath,  the  very 
terms  and  form  of  which  are  specified  in  the  act.  When  must  each  of 
those  commissioners  take  that  oath?  Before  entering  upon  the  dis- 
charge of  their  duty  as  such.  This,  the  Clerk  did  not  do  :  he  did  not 
qualify  as  a  jury  commissioner,  and  that  omission  did  vitiate  the  draw- 
ing of  the  jury  by  whom  the  accused  was  indicted  and  tried. 

The  act  of  1877  provides,  it  is  true,  that  three  members  of  said  com- 
mission shall  be  a  sufficient  number  to  perform  the  duties  imposed  upon 
it,  but  it  also  provides — in  terms  too  clear  and  too  imperative  to  be  dis- 
regarded, that  no  one  shall  be  qualified  as  a  jury  commissioner  without 
being  sworn  in  that  capacity,  and — by  an  irresistible  inference — that,  be- 
fore so  qualifying,  no  one  shall  participate  in  the  drawing  of  juries. 
What  three  of  the  commissioners  might  have  done  without  the  presence 
of  the  others,  the  whole  commission  could  not  legally  do  with  the  par- 
ticipation of  the  unsworn  clerk.  His  duties  are  the  most  responsible  of 
those  which  devolve  upon  said  commission  :  he  makes,  under  its  super- 
vision, the  jtroce^  verbal  of  its  acts,  the  list  of  persons  from  whom  the 
jurors  are  to  be  drawn,  keeps  a  record  of  the  drawing,  showing  the 
weeks  for  which  the  jurors  are  to  serve,  delivers  to  the  sheriff  and  pub- 
lishes, in  the  official  journal,  a  list  of  their  names,  and — besides — the 
jui-y-box,  with  the  evidence  of  each  separate  drawing,  is  left  in  his  cus- 
tody. All  this  he  does — not  under  any  power  vested  in  him  as  clerk, 
but  under  the  special  power  conferred  on  him  as  a  commissioner.  The 
regularity  of  his  acts— in  that  capacity— or  rather  the  presumption  of 
that  regularity  flows  from,  and— under  no  circumstances — can  precede 
his  qualification,  which  spiiugs  and  dates  from  the  taking  of  the  special 
oath  prescribed  by  the  act  of  1877,  an  oath  different  from  that  adminis- 
tered to  clerks,  and  destined  to  secure  the  performance  of  a  newly  cre- 
ated duty,  imposed  upon  him  in  a  newly  created  character,  added  and 
attached  to  his  official  title  and  official  capacity,  as  the  Clerk  of  the  Dis- 
trict Court 

The  Legislature  might  have  dispensed  an  already  sworn  officer  from 
taking  the  additional  oath  prescribed  by  the  act  of  1877,  but  it  did  the 
very  reverse,  and— from  the  carefully  selected  and  reiterated  terms  of 
the  act— the  L'^gislature  intended  to  do  the  very  reverse— for,  by  merely 
looking  at  the  provisions  of  the  statute,  one  can  see  that  the  Clerk  is  a 
member  of  the  jury  commission,  that  each  member  of  that  commission 
is  commanded  to  take  the  prescribed  oath — that,  before  complying  with 
that  imperative  condition,  not  one  of  the  commissioners  is  qualified,  not 
one  is  authorized  to  enter  on  the  discharge  of  his  duties.    The  statute 
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expressly  directs  that  the  oath  shall  be  taken  before,  and — in  this  ease — 
it  was  taken  after  the  imposed  duty  had  been  accomplished. 

In  this  instance,  the  selection  of  the  jurors  was  not  legal,  and  the 
inevitable  result  of  that  illegal  selection  was  to  affect  the  composition  of 
the  grand  and  petit  jury,  the  validity  of  the  indictment,  the  verdict  and 
the  sentence. 

The  prisoner  has  not  been  in  jeopardy,  was  and  stands  charged  with 
the  crime  of  murder,  and— as  no  prescription  bars  the  prosecution  of 
that  crime,  he  should  not  be  released  on  account  of  the  informality 
-which  compels  us  to  reverse  the  judgment  pronounced  against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  indictment 
filed  on  the  8th  of  May  1877,  in  the  District  Court  for  the  parish  of  St. 
Charles,  against  John  Williams,  for  the  alleged  murder  of  Joseph  John- 
son, is  quashed  and  avoided,  and  that  the  verdict,  sentence  and  judg- 
ment appealed  from  be  and  they  are  hereby  annulled  and  set  aside. 

It  is  further  ordered  that  said  John  Williams  be  held  in  custody 
until  after  the  adjournment  of  the  first  session  of  the  grand  jury  of  the 
parish  of  St.  Charles,  which  shall  be  therein  empanelled  after  this  decree 
is  returned  to  the  lower  court,  to  answer  to  such  charge  as  may  be  pre- 
ferred against  him  for  the  alleged  murder  of  Joseph  Johnson. 

The  Chief  Justice  dissents  from  this  opinion  and  decree. 


Dissenting  Opinion. 

Egan,  J.  The  law  makes  the  Clerk  ex-officio  a  member  of  the  board 
of  jury  commissioners.  I  think  he  is  subject  to  no  other  qualification, 
and  that  he  was  not  required  to  take  a  new  or  additional  oath,  and  such 
I  believe  to  have  been  the  uniform  practice  in  like  cases.  His  member- 
«hip  and  right  to  act  as  a  member  of  the  board  of  jury  commissioners 
was  complete  by  the  appointment  and  terms  of  the  law  itself,  and  the 
duty  to  be  performed  being  ex-qffido,  by  reason  of  his  office  of  clerk 
he  acted  as  juiy  commissioner  under  all  the  sanctions  of  his  oflBcial  oath 
and  obligations.  I  think  the  view  taken  by  the  district  judge  was 
ODrrect,  and  that  the  provisions  of  the  law  in  regard  to  the  oath  of 
members  refer  to  those  who  do  not  act  ex-offlcio.  This  is  the  more 
manifest  when  it  is  recollected  that,  almost  from  time  immemorial,  the 
<5lerks  of  courts  as  such  have  acted  and  been  required  to  act  in  drawing 
juries.  I  therefore  dissent  on  this  point  from  the  views  of  the  majority 
of  the  court  and  from  the  decree. 
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No.  6896. 

Succession  op  R.  H.  Baily  vs.  M.  A.  Becxel. 

The  suit  broufirht  by  an  executor  ajcainst  a  third  person  'who  is  the  UDdivided  half- 
owner  of  certain  property,  of  which  the  succession  owns  the  other  half,  for  the- 
purpose  of  elTectinff  a  pnrtiti'^n  of  the  property,  and  also  for  a  settlement  or 
accounts  with  the  defendant,  does  not  involve  probate  matters,  and  therefore 
the  probate  court  in  which  the  succession  was  opened  has  no  jurisdiction  of 
the  suit. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Tissot^ 
J. 

Kennard,  Howe  &  Prentiss  for  plaintiff  and  appellant 

Edward  PhUUps  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.    On  the  13th  of  December  1877,  Georp^e  W.  Baily— the- 
,  executor  with  seizin  of  the  last  will  of  R.  H.  Baily — filed  in  the  second 
district  Court  for  the  parish  of  Orleans,  in  which  the  testator's  suecessioa. 
is  opened,  a  petition  in  which  he  alleges : 

"That  since  his  appointment  as  executor,  he  has  been  administering 
this  estate  and  making  payments  on  account  of  the  various  legacies,  as 
rapidly  as  was  consistent  with  the  best  interest  of  the  succession  and  of* 
the  legatees.  That  among  the  assets  of  this  estate  is  an  undivided 
interest  in  a  certain  sugar  plantation,  and  an  undivided  interest  in  all' 
the  property  and  all  the  movables  thereon,  situated  in  the  parish  of 
St.  John  the  Baptist,  in  this  State,  fully  described  in  an  inventory  thereof, 
made  May  17th,  1872,  by  Zenin  Miller,  deputy  recorder  of  said  parish,, 
and  filed  in  this  Court,  May  20th,  1872 ;  which  inventory  is  annexed  to 
and  made  part  of  this  petition,  for  a  detailed  description  of  said  property. 

"  Your  petitioner  further  shows,  that  a  partition  of  said  property 
has  become  necessary,  in  order  that  petitioner  may  realize,  for  distribu- 
tion among  the  legatees,  tlie  share  of  the  succession  therein,  they  being^ 
unwilling  longer  to  continue  in  joint  ownership  with  Michel  Alcide  Bec- 
nel,  a  resident  of  the  parish  of  St.  John  the  Baptist,  who  was  the  owner 
of  the  other  undivided  half  of  said  property,  or  with  any  person  claim- 
ing to  be  his  transferee.  That  such  partition  can  not  be  made  in  kind,. 
as  the  property  can  not  be  conveniently  divided,  and  that  a  sale  at  pub- 
lic auction  will  be  necessary  in  order  to  efifect  the  paitition. 

"Your  petitioner  further  shows,  that  as  a  necessary  incident  to  said 
partition  it  is  important  to  have  a  full,  fair  and  complete  adjustment  or 
accounts  connected  with  said  plantation,  and  between  the  deceased  and 
his  estate  and  said  Becnel,  in  order  to  ascertain  what  portion  of  the  pro- 
ceeds of  said  sale  shall  belong  to  each  owner  or  Ms  representatives, 

"Your  petitioner  further  shows,  that  said  accounts  were,  for  the 
most  part,  kept  by  the  late  commercial  firm  of  G.  M.  Bayly  &  Pond,  of 
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this  city,  and,  since  their  dissolution,  by  other  commercial  firms  domi- 
ciled in  this  city,  and  by  petitioner,  the  executor,  who  hns  always 
resided  in  this  parish,  and  kept  the  books  of  the  estate  here,  and  that 
said  books  cover  the  space  of  nearly  eight  years.        *        * 

"  Your  petitioner  further  shows  that  he  discovers,  from  such  exam- 
ination of  the  accounts  as  he  has  been  able  to  make  without  the  aid  of 
the  Court.,  that  said  part  owner,  Becnel,  has  become  so  largely  indebted 
to  this  estate  by  reason  of  his  failure  to  pay  his  share  of  the  purchase 
money  and  after-expenses,  since  incurred  with  his  consent,  in  running 
said  plantation,  that  your  petitioner  believes  and  avers  that,  upon  a  full 
settlement  of  the  affairs  of  said  plantation,  said  Becnel  or  his  trans- 
feree will  have  no  interest  or  a  very  small  intexest  in  the  proceeds  of 
partition  sale  aforesaid.        *        * 

"  Wherefore  petitioner  prays  for  citation  of  said  Alcide  Becnel,  and 
of  Mrs.  A.  Provosty,  wife  of  said  Michel  A.  Becnel ;  that  experts  may  be 
appointed  and  sworn  to  inventory  and  appraise  said  property,  and  to 
report  whether  or  not  it  can  be  divided  in  kind  by  commission  issued  to 
that  effect,  according  to  law ;  that  experts  may  be  appointed  and  sworn 
to  examine  and  report  on  the  adjustment  of  said  accounts ;  and,  after 
due  proceedings,  that  there  may  be  judgment  in  favor  of  this  estate 
and  against  said  Becnel,  and  his  transferee,  if  any,  for  whatever  amount 
may  be  found  to  be  due  by  him  to  this  estate  ;  that  if  said  property 
can  not  be  divided  in  kind,  the  sale  thereof  be  ordered,  according  to  law, 
to  effect  a  partition,  and  that  the  proceeds  of  said  sale  of  said  planta- 
tion and  movables  may  be  applied  by  preference  to  the  payment  of  the 
interest  of  this  estate  in  said  propei-ty,  and  the  amount  found  to  be  due 
this  estate  by  said  Becnel,  and  for  like  relief  against  his  transferee,  if 
any  there  be." 

The  defendants,  Becnel  and  his  wife,  except  to  the  juiisdiction  of 
the  second  district  Court,  on  the  grounds  that  they  are  domiciled  in  the 
parish  of  St.  John  the  Baptist,  in  which  is  situated  the  property  referred 
to  in  said  petition,  and  that  the  district  court  holding  sessions  in  and 
for  said  parish  has  alone  jurisdiction  of  tlio  executor's  action. 

The  Constitution  provides  that  the  jurisdiction  of  the  second  dis- 
trict court  shall  be  exclusively  a  probate  jurisdiction — :ind  the  law  "  that 
the  second  district  court  shall  be  strictly  a  probate  court,  and  shall  have 
exclusive  jurisdiction  of  only  successions  and  probate  causes."  C.  art. 
83 ;  Rev.  St.  Sect.  2011. 

Is  the  suit  filed  by  Baily's  executor  against  Becnel  and  his  wife  a 
probate  cause,  one  which  relates  to  exclusively  a  succession,  and  in 
which  alone  the  legal  representatives  of  tliat  succession  are  concerned  ? 
The  executor  asks  the  partition  of  movable  and  immovable  property 
situated  in  the  parish  of  St.  John  the  Baptist,  belonging  partly  to  the 
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estate  of  R.  H.  Baily  and  partly  to  one  of  the  defendants.  He  asks — 
besides — a  full,  fair  and  complete  adjustment  of  the  accounts  of  the 
planting  partnership  which  existed  between  the  deceased  and  Beenel, 
and  a  judgment  against  the  latter  for  whatever  amount  may  be  found 
to  be  due  by  him  to  the  estate  of  the  former. 

No  branch  of  that  clear  demand  constitutes  a  probate  matter.  The 
defendants  do  not  hold  as  heirs,  under  a  title  derived  from  the  succes- 
sion, and  their  interest  is  entirely  distinct  from  that  claimed  by  the 
executor.  "When  ascertained,  fixed,  severed  from  that  of  the  defend- 
ants, the  interest  of  the  succession  will  pass  under  the  control  of  the 
second  district  court,  there  to  be  administered  upon  and  disposed  of  in 
accordance  with  the  terms  of  the  will,  and  there — it  may  be — to  be 
again  partitioned,  and  then  only  between  those  whose  rights  are  predi- 
cated on  a  title  derived  from  the  succession,  and  held  in  common  by 
them  as  heirs  or  legatees.  The  suit  in  and  by  which  the  representative 
of  a  succession  seeks  to  recover,  from  a  stranger,  property  or  money, 
has  none  of  those  features  which  characterize  a  probate  cause. 

To  sustain  his  demand  and  defeat  defendants*  exception,  plaintiff 
relies  on  three  articles  of  the  Civil  Code  which  we  here  transcribe: 

"Art.  1135  (1128).  If  the  deceased  was  in  community  or  partner- 
ship with  any  one  who  has  survived  him,  the  curator  of  the  vacant  suc- 
cession, or  of  absent  heirs,  is  boundy  immediately  after  his  appointment, 
to  sue  for  a  partition,  in  order  that  the  part  which  belonged  to  the 
deceased,  in  the  community  or  partnership  property,  be  ascertained." 

"Art.  1137  (1130).  Suits  for  partition  must  be  instituted  before  the 
judge  of  the  place  where  the  succession  is  opened,  and  the  co-proprietors 
and  partners  of  the  deceased,  as  well  as  his  heirs,  present  and  repre- 
sented, must  be  cited  to  appear  before  the  judge  in  such  suits,  though 
their  domicile  or  ordinary  place  of  residence  be  out  of  the  juj'isdiction  of 
the  judge.'* 

"Art.  976  (971).  All  the  rules  relating  to  the  acceptance,  renunciation 
or  partition  of  successions,  the  collation  of  goods  and  payment  of  debts, 
contained  in  this  title  are  applicable  to  testamentary,  as  well  as  intestate 
successions." 

Under  the  laws  enacted  after  the  adoption  of  the  Constitution  of 
1812,  the  probate  court's  jurisdiction  wns  concurrent  with  that  of  the 
district  court  in  stiits  for  a  partition,  when  there  was  no  dispute  as  to 
the  title  of  the  property  to  be  partitioned-^  M.  N.  S.  78,  485,  509 ;  5  M. 
N.  S.  9  ;  7  M.  N.  S.  469  ;  6  L.  423 ;  9  L.  584— and  this  court  held,  in  April 
1838,  "  that— then— the  authority  of  the  district  court,  to  ordain  and 
regulate  a  partition  of  property,  owned  in  common  by  any  other  title 
than  hereditary  succession,  at  the  suit  of  a  co-proprietor,  could  hardly 
be  questioned."    12  L.  219. 
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In  15  L.  33,  Judge  Martia — as  the  organ  of  the  court — said ;  "  The 
art.  924,  No.  14  of  the  Code  of  Practice,  must— in  the  latter  as  well  as  the 
first  part  of  it,  be  confined  to  partitions  of  successions,  because  suc- 
cessions are  the  peculiar  objects  of  the  Court  of  Probates,  which  are 
courts  of  special  and  limited  jurisdiction,  and  which  can  not  be  extended 
by  implication  to  the  exclusion  of  courts  of  general  jurisdiction." 

10  L.  90  ;  15  L.  517 ;  1  R.  R  226  ;  11  R.  349. 

In  the  case  of  Boutte  against  Boutt/%  we  said  in  January ; 

"Here  is  not  a  succession  to  be  settled,  and  property  exclusively  its 
oimi  to  be  partitioned  among  the  heirs  of  that  succession. 

"If  after  Charles'  death,  Francois,  who  survived  him,  had  immedi- 
ately thereafter  sued  the  succession  of  Charles  for  a  partition  of  this 
property,  can  it  be  doubted  that  the  court  of  ordinary  jurisdiction 
would  alone  have  had  cognizance  of  the  action.  How  is  the  case  altered 
when  Francois  being  also  dead,  a  partition  is  sought  of  the  property 
owned  by  two  distinct  juridical  beings? 

"The  Second  Court  had  not  jurisdiction  of  the  action,  just  as  it  is 
without  jurisdiction  of  an  action  of  partition  between  two  individuals 
who  are  majors  and  own  property  in  common,  in  their  own  right.        * 

*  The  articles  of  the  Code,  and  the  decisions  of  this  court,  cited  by 
appellee,  have  reference  to  cases  wherein  the  co-heirs  of  the  same  suc- 
cession are  seeking  to  divide  the  property  which  is  common  to  all  of 
them,  and  which  they  derived  from  a  common  ancestor.'* 

30  A.  182, 144. 

It  will  be  observed  that,  though  the  1135tli  article  of  the  Code, 
cited  by  plaintiff,  ordains  that — if  the  deceased  was  in  community  or 
partnership  with  any  one  who  has  survived  him,  the  curator  shall  sue 
for  a  partition,  it  does  not  indicate  in  what  court  the  suit  is  to  be 
brought,  nor  does  art.  1137  provide  that  it  shall  be  brought  in  the  pro- 
bate court.  It  merely  provides  that  suits  for  partition  must  be  insti- 
tuted before  the  judge  of  the  place  where  the  succession  is  opened,  and — 
though  they  reside  out  of  the  jurisdiction  of  that  judge,  heirs,  co-pro- 
prietora  and  partners  must  appear  before  him— but  in  what  case?  In 
every  case  of  partition  of  a  succession  among  co-heirs — C.  P.  164— and 
also  when  the  property  to  be  divided  is  situated  at  the  place  where  the 
succession  is  opened — otherwise,  the  action  for  a  partition  must  be  insti- 
tuted in  the  parish  where  the  property  is  situated,  and — wherever  they 
may  be  domiciliated,  there  the  interested  parties  must  be  cited  to 
appear.  The  Code  so  expressly  commands.  C.  C.  1290  (1301);  C.  P. 
165,  No.  1. 

So  long  as  the  succession  is  not  settled  and  has  not  ceased  to  exist 
as  a  succession,  so  long  as  those  therein  interested  preserve  their  quality 
of  heirs,  all  suits  which  they  may  bring  against  each  other,  and  all  real 
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and  personal  actions,  or  others,  which  relate  to  the  unsettled  succession, 
must  be  brought  where  it  is  opened — C.  P.  164—:  but,  when— by  its 
acceptiince — the  succession  disappears  and  the  co-heirs  become  co-pro- 
prietors, the  action  for  a  partition  among  them  is  governed  by  arti- 
cles 1290  (1304)  of  the  Civil  Code  and  165  of  the  Code  of  Practice. 

20  A.  611 ;  25  A.  143. 

The  present  suit  is  not  one  to  place  the  heirs  in  possession  of  prop- 
erty belonging  to  exclusively  a  succession;  but  one  by  an  executor  to 
divide,  with  third  parties  whose  title  is  acknowledged,  property  belong- 
ing partly  to  those  who  are  sued  and  partly  by  the  legal  representatives 
of  a  deceased  person.  It  is  a  suit  between  co-proprietors  and  which 
should  have  been  brought  in  the  parish  of  St.  John  the  Baptist,  where 
the  property  sought  to  be  divided  is  situated. 

Defendants*  plea  to  the  jurisdiction  was  properly  maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 


I  aolwa  ^^^^-  6975. 

48    bl9 

30  um  C.  S.  Stewart  vs.  F.  P.  Mix,  Sheriff,  th:  al. 

Whore  a  wife,  nut  ho  riznd  and  .issistod  by  hor  husband,  purchases  property  in  her 
own  name,  and  the  same  is  ever  afterward  given  in  to  the  tax  enllpctorsby  her 
and  her  husband  as  her  property,  and  the  husband  authorizes  and  assists  her  to 
oxeeuto  a  raortcawe  on  the  pror)orty.  as  her  property,  to  secure  n  separate  debt 
of  hers.  t!ic  husband  is  thereby  estopped  fro  i.  scttinsr  up  any  title  to  the  prop- 
erty, to  the  prejuiliec  of  a  jud;;ment  ereditor  of  tlie  wif»». 

The  fa'*t  that  a  justie(«  of  this  eourt  was  of  counsel  for  certain  parties  in  two  former 

suits,  is  no  ground  for  lii3  recusation  in  a  8ubsc<iu»*nt  suit  in  which  the  same 

.   parties  are  litigants,  when  it  appears  that  the  validity  of  none  of  the  procccd- 

in'^s,  and  the  d'»<*lsiou  of  none  of  the  questions  involved  in  the  previ'-us  suits, 

are  put  at  issue  in  the  subse<iueut  suit. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipahoa, 
Muf<i%  Judge  ad  hoc, 

AiUUi<on  <C  Edica7^(U  an<i  E.  F.  Euss^eU  for  plaintiff  and  appellee. 

M.  A.  Slrirkla}id  and  Hubert  It.  Held  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by  Marr,  J.,  on  the  original 
hearing,  and  by  Spencer,  J.,  on  the  reliearing. 

Marr,  J.  In  1851  Mrs.  Mary  W.  Srewart,  wife  of  Charles  S.  Stew- 
art, authorized  and  assisted  by  him,  purchased  a  lot  of  ground,  number 
six,  in  the  sriuare  number  seven,  in  the  town  of  Amite,  now  Amite  City. 
The  c  Miveyaiice  was  made  to  her  by  notarial  act ;  and,  in  1850,  it  was 
recorded  in  the  parish  in  whic^h  the  property  was  situated. 

Community  existed  between  these  parties  up  to  August  2, 1861,  when 
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it  was  dissolved  by  judgment.  In  1867  Mrs.  Stewart  bought  some  prop- 
erty of  Brooks,  and  gave  him  her  note  for  $3000,  on  account  of  the  price; 
and  by  decree  of  this  court,  in  November,  1874,  she  was  condemned  to 
pay  that  debt.    26  A.  714. 

Broolis  died  ;  and  his  heirs  caused  execution  to  be  issued  upon  that 
judgment,  under  which  the  sheriff  seized,  and  was  about  to  sell  the  lot 
number  six,  when  the  sale  was  arrested  by  injunction,  at  the  suit  of  the 
husband,  Charles  S.  Stewart,  who  alleged  that  he  was  the  owner  of  the 
property,  and  that  it  was  his  homestead  ;  that  it  does  not  exceed  in 
value  $2000,  and  that  his  wife  does  not  own  in  her  own  right  property  to 
the  amount  of  81000. 

The  heirs  of  Brooks  answered  by  general  denial,  and  they  pleaded, 
specially,  that  "C.  S.  Stewart,  plaintilT,  is  estopped  from  claiming  the 
ownerehip,  and  setting  up  any  title  to  the  property  described  in  his  peti- 
tion, having  repeatedly  and  publicly  acknowledged  the  same  to  be  in  his 
wife,  M.  W.  Stewart." 

The  district  judge  having  recused  himself,  the  case  was  tried  by 
James  H.  Muse,  Esq.,  a  member  of  the  bar,  judge  ad  hoc.  The  judg- 
ment was  in  favor  of  plaintifiF,  perpetuating  the  injunction ;  and  the 
defendants  appealed. 

It  was  proven  that  the  lot  number  six  was,  purchased  during  the 
existence  of  the  community ;  that  its  value  does  not  exceed  $2000 ;  that 
the  wife  does  not  own  property  to  the  amount  of  $1000 ;  that  there  are 
several  children  of  the  family ;  and  that  the  family  residence  is  on 
this  lot. 

We  do  not  think  it  necessary  to  decide  whether  the  property  situ- 
ated in  a  town  would  be  exempt  under  the  homestead  law ;  because,  if 
it  belongs  to  C.  S.  Stewart,  it  is  not  liable  to  seizure  under  execution  on 
a  judgment  against  his  wife,  for  her  separate  debt ;  and,  if  it  does  not 
belong  to  him,  he  can  not  oppose  the  sale  and  claim  the  benefit  of 
the  homestead  exemption. 

The  notarial  title  in  the  name  of  Mrs.  Stewart  was  offered  in  evi- 
dence, and  a  copy  of  the  judgment  in  1861,  dissolving  the  community. 
Copy  of  the  decree  of  this  court,  as  reported  in  26  A.  714,  was  also 
introduced ;  and  the  returns  for  a  series  of  years  made  by  Stewart  and 
his  wife  to  the  tax  collectors,  showing  that  Stewart  returned  as  his 
entire  real  estate  certain  lots  of  small  value,  and  that  Mrs.  Stewiirt 
returned  the  lot  number  six.  Called  as  a  witness,  Stewart  said  the  prop- 
erty was  assessed  in  the  name  of  Mrs.  Stewart  because  the  title  was 
taken  in  her  name ;  that  the  purchase  was  made  during  the  existence  of 
the  community,  and  that  he  paid  the  taxes. 

Defendants  also  offered  in  evidence  a  copy  of  a  mortgage,  granted 
by  Mrs.  Stewart,, authorized  and  assisted  by  her  husband,  on  this  lot 
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and  several  others,  to  secure  to  William  Acy  82000,  "cash  loaned  to  her 
for  her  separate  and  individual  benefit."  This  act  is  dated  April  8, 1867 ; 
and  it  was  recorded  on  the  twenty-seventh  April. 

Several  bills  of  exception  were  taken  during  the  trial  to  the  ruling 
of  the  court  in  admitting  the  testimony  ofiFered  by  defendants.  It  is  not 
necessary  to  notice  them  in  detail.  It  suffices  to  say  that  all  the  evi- 
dence thus  offered  tended  to  show  title  in  the  wife,  and  recognition  and 
public  acknowledgment  of  her  title  by  the  plaintiff,  her  husband ;  and 
it  was  properly  received. 

No  part  of  the  proceedings  in  the  suit  for  dissolution  of  the  com- 
munity was  offered,  except  the  judgment.  It  decreed  that  the  commu- 
nity be  dissolved  ;  that  plaintiff  have  the  administration  of  her  separate 
estate,  and  of  such  property  as  she  might  thereafter  acquire  ;  that  there 
be  judgrnont  of  nonsuit  on  her  "demand  for  money,  slaves,  and  land," 
reserving  to  her  the  right  to  establish  her  claim  to  the  money  and  prop- 
erty in  a  future  suit. 

As  tliis  judgment  in  no  way  indicates  what  money  or  slaves  or  hind 
the  wife  claimed,  it  is  of  no  value,  except  to  show  the  simple  fact  that 
such  a  judgment  was  rendered  on  the  second  August,  1861. 

Plaintiff  relies  solely  on  the  legal  presumption  that  all  property 
purchased  during  the  existence  of  the  community  belongs  to  the  com- 
munity ;  and  the  judge  ad  hoc  based  his  judgment  on  that  presumption. 
We  have  frequently  had  occasion  to  say  that  this,  like  all  other  mere 
presumptions,  may  be  rebutted  by  proof.  It  is  certainly  not  sufficient 
in  this  case  to  establish  title  in  the  husband. 

For  nearly  a  quarter  of  a  century  this  property  has  stood  upon  the 
public  records  in  the  name  of  the  wife ;  and  nearly  seventeen  years  have 
elapsed  since,  by  solemn  judgment,  the  husband  and  wife  were  sepa- 
rated in  property.  During  this  long  period  her  title  has  not  been 
attacked  or  questioned,  so  far  as  the  record  informs  us.  If  this  were  a 
suit  by  a  creditor  of  the  husband  to  subject  the  property  as  his,  it 
would  be  manifestly  unjust  to  require  of  her  the  same  strictness  of 
proof  now  that  would  have  been  proper  when  the  acquisition  by  her  was 
recent,  and  when  she  might  have  proven  by  witnesses  now  dead,  or 
beyond  her  reach,  that  she  made  the  purchase  with  her  own  para- 
phernal means,  administered  by  herself  exclusively. 

But  that  is  not  the  question  we  are  dealing  with.  The  husband,  in 
order  to  shield  the  property  from  the  just  pursuit  of  his  wife's  separate 
creditors,  asks  the  court  to  presume  that  the  conveyance  to  his  wife,  in 
1854,  to  which  he  was  a  party,  was  a  mere  sham,  a  false  pretense ;  that 
in  1867  he  authorized  and  assisted  her  in  an  act  of  mortgage  to  secure  a 
loan  for  her  separate,  individual  benefit,  and  thus  made  himself  a  party 
to  a  false  assumption  of  ownership  ;  and  that  from  year  to  year  in  the 
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annual  returns  of  the  property  for  taxation  he  contributed  actively  to 
the  repeated,  public,  false  assertion  of  ownership ;  thus  interposing  a 
barrier  to  the  pursuit  of  the  property  by  his  own  creditors. 

The  reported  decisions  of  this  court  teem  with  cases  in  which,  upon 
the  mere  legal  presumption  resulting  from  the  date  of  the  acquisition, 
property  the  title  to  which  was  in  the  name  of  the  wife  has  been  sub- 
jected to  the  debts  of  the  community.  This  is  the  first  case  which  has 
fallen  under  our  observation  in  which  the  husband  has  sought  to  arrest 
the  sale  of  property  standing  in  the  wife's  name,  at  the  suit  of  her  cred- 
itors, or  has  asserted  title  in  himself  for  any  purpose  on  this  mere  legal 
presumption.    See  Meadows  vs.  Dick,  13  A.  377. 

This  whole  proceeding  is  bad  in  law,  and  equally  bad  in  morals.  If 
the  wife  is  not  really  the  owner  of  this  property,  the  husband  has  done 
all  that  he  could  to  establish  and  confirm  the  ownership  in  her,  and  to 
mislead  the  public  as  to  the  real  ownership.  If  her  title  is  apparent, 
not  real ;  if  it  rests  upon  a  basis  of  false  pretenses  and  assumptions, 
the  husband's  hand  must  not  be  the  first  that  is  raised  to  strike  down 
the  fabric  of  which  he  was  the  chief  architect. 

Defendants  have  prayed  for  the  statutory  damages,  twenty  per 
cent  on  the  amount  enjoined ;  but  they  did  not  introduce  the  writ  under 
which  the  seizure  was  made,  nor  offer  any  evidence  which  would  enable 
us  to  ascertain  the  amount  on  which  damages  should  be  estimated. 
They  are  clearly  entitled  to  damages  for  the  abuse  of  the  process  of 
injunction ;  and  their  right  to  sue  for  and  recover  them  must  be  re- 
served. 

The  judgment  of  the  district  court  is  therefore  annulled,  avoided, 
and  reversed ;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the 
injunction  granted  in  this  case  be  dissolved  ;  that  the  demand  of  plain- 
tiff be  rejected,  and  his  suit  be  dismissed  ;  that  the  right  of  defendants 
to  proceed  against  the  plaintiff  and  his  sureties  on  the  injunction  bond 
for  damages  for  the  wrongful  obtaining  of  the  injunction  be  reserved; 
and  that  the  said  Charles  S.  Stewart,  plaintiff  and  appellee,  bo  con- 
demned to  pay  all  the  costs  of  this  proceeding  in  this  court  and  in 
the  district  court. 


On  Rehearing. 

Spencer,  J.  It  seems  that  in  1869  suit  was  instituted  by  one  E.  H. 
Caldwell  against  Mrs.  M.  W.  Stewart  and  husband,  C.  S.  Stewart,  on  a 
mortgage  note  of  the  wife  for  S3000.  In  that  suit,  it  is  said,  Mr.  Justice 
Marr,  of  this  court,  was  of  counsel  for  Mrs.  Stewart  and  husband.  That 
suit  was  dismissed,  as  in  case  of  nonsuit,  without  trial.  Subsequently, 
it  was  renewed  in  the  name  of  M.  D.  Brooks,  for  use  of  Caldwell  vs.  Mrs. 
Stewart  and  husband,  but  the  stylo  of  the  suit  was  •*  Brooks  vs.  Stew- 


Digitized  by  LjOOQIC 


1040  SUPREME  COURT  OF  LOUISIANA, 

Stewart  vs.  Mix.  Sheriff. 

art."  This  last  suit  resulted  in  a  decree  of  this  court,  26  A.  714,  in  favor 
of  plaintiff.  In  this  last  case,  Mr.  Justice  Marr  was  not  pretended  to 
have  been  of  counsel.  The  present  suit  is  an  injunction  by  the  husband, 
C.  S.  Stewart,  against  the  sale  of  certain  property  under  execution  of 
said  judgment  in  Brooks  vs.  Mrs.  Stewart  and  husband,  on  the  ground 
that  the  property  seized  belongs  to  the  community,  and  is  not  liable  to 
seizure  under  a  judgment  against  the  wife.  The  property  seized  is  not 
that  upon  which  the  judgment  in  Brooks  vs.  Stewart  recognized  the 
mortgage.  The  present  suit  in  no  way  involves  the  validity  of  the 
judgment  of  Brooks  vs.  Mrs.  Stewart;  nor  the  title  or  status  of  the 
property  mortgaged  in  that  case.  But  the  counsel  of  C.  S.  Stewart,  ia 
his  application  for  rehearing,  for  the  first  time  suggests  that  Mr.  Justice 
Marr,  who  delivered  the  opinion  herein,  should  have  recused  himself ; 
and  insisted  upon  this  as  one  of  the  grounds  for  rehearing.  We  do  not 
think  that  the  facts  stated  necessitate  or  even  authorize  a  recusation. 
The  sole  question  involved  in  this  suit  is  whether  a  certain  piece  of 
property,  in  no  way  connected  with  the  previous  litigation,  is  the  prop- 
erty of  the  community  between  C.  S.  Stewart  and  wife;  and  whether  it 
is  liable  to  seizure  for  the  wife's  debt.  Justice  Marr  was  never  "  em- 
ployed or  consulted"  in  reference  to  any  of  these  matters,  as  an  attor- 
ney. We  do  not  see  how  the  fact,  if  true,  that  he  appeared  as  an  attor- 
ney for  Mrs.  Stewart  and  husband  in  defense  of  the  first  suit,  which  was 
dismissed,  or  even  in  the  renewed  suit,  in  which  Brooks  obtained  the 
judgment,  could  furnish  cause  of  recusation  in  this  suit,  unless  the 
validity  of  some  of  the  proceedings  in  said  previous  suits  or  some  of 
the  questions  then  involved  were  brought  again  in  question  in  this  suit. 
We  have  seen  that  such  is  not  the  case  ;  that  the  only  thing  connecting 
the  present  suit  with  the  previous  ones  is  that  the  judgment  sought  to 
be  executed  and  enjoined  was  rendered  in  said  former  suit;  but  the 
validity,  legality,  and  effect  of  that  judgment,  or  of  any  of  the  proceed- 
ings leading  to  it,  are  in  no  wise  contested  in  this  case.  Justice  Marr, 
however,  though  unconscious  of  having  ever  been  of  counsel  at  all. 
Induced  us  to  grant  a  rehearing. 

We  have  reconsidered  with  great  care  the  facts  of  this  case,  and 
the  very  elaborate  and  able  argument  of  plaintiffs  counsel ;  but  we  are 
confirmed  in  the  correctness  of  the  decree  heretofore  rendered.  The 
fundamental  error  of  plaintiffs  argument  is  in  supposing  that  Stewart, 
the  husband,  has  the  same  rights  as  his  credito7^s  would  have  if  attack- 
ing the  sale.  The  question  as  to  Stewart  is  one  of  estoppel.  No  princi- 
ple of  law  is  better  settled  than  this,  that  one  will  not  be  heard  in  his 
own  interest  to  controvert  or  deny  the  truth  of  a  state  of  facts  which 
he  has  openly  and  publicly  led  others  to  believe,  and  upon  the  faith 
of  which  they  have  acted. 
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This  property  may  indeed  be  community  property,  but  C.  S.  Stewart 
has,  by  his  acts  and  conduct,  debarred  himself  from  asserting  it  to  the 
prejudice  of  third  persons.  Thus,  I  may  be  the  undoubted  and  abso- 
lute owner  of  a  piece  of  property,  yet  if  by  my  acts  and  conduct  I  hold 
another  out  to  the  world  as  owner,  I  will  not  be  heard  to  assert  my 
claim  to  the  prejudice  of  those  who  may  have  been  misled  by  me.  We 
see  no  reason  to  doubt  the  correctness  of  the  opinion  and  decree  hereto- 
fore rendered. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former 
judgment  and  decree  remain  unchanged. 

Mr.  Justice  Mark  takes  no  part  in  this  decision. 


No.  6632. 
D.  Landry  vs.  FKAN901S  Victor. 

Where  a  mortcra^e  debtor  who  has  taken  a  suspeDsive  appeal  from  an  order  of 
seizure  and  sale  is  cast  on  appeal,  the  mortffaffe  creditor,  who  has  subsequently 
obtained  a  judgment  against  the  debtor  for  the  balance  due  after  deducting  the 
proceeds  of  the  mortgaged  property,  has  a  right  of  action,  for  the  amount  of 
the  judgment,  against  the  surety  on  the  appeal  bond  of  the  mortgage  debtor, 
from  the  moment  the  return  of  nulla  botia  has  been  made  on  the  execution 
issued  under  the  judgment. 

A  PPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lyiich^ 

Bobert  J,  Ker  and  A,  L,  Tucker  for  plaintiff  and  appellee. 

Louque  &  Fernandez  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

DeBlang,  J.  The  grounds  urged  for  the  dismissal  of  this  appeal, 
we  consider  as  untenable ;  but,  the  conclusion  to  which  we  have  come, 
clispensea,us  from  the  necessity  of  discussing  those  grounds. 

D.  Landry,  as  holder  of  a  claim  secured  by  mortgage,  applied  for 
and  obtained  an  order  commanding  the  seizure  and  sale  of  the  property 
subject  to  that  mortgage.  His  debtor,  Francois  Victor,  the  owner  of 
said  property  appealed  from  the  order  of  seizure  and  sale,  and  Lacroix 
became  his  surety  on  his  appeal  bond. 

That  bond  is  for  $3000 :  its  condition  is  "  that  Francois  Victor  shall 
prosecute  his  appeal,  and  shall  satisfy  whatever  judgment  may  be  ren- 
dered against  him,  or  that  the  same  shall  be  satisfied  by  the  sale  of  his 
estate  real  and  personal— if  he  be  cast  in  the  appeal :  otherwise  that 
sold  Laerc^  shall  be  liable  in  his  place." 

Fran$oiB  Victor  was  cast  in  the  appeal,  and  the  decree  appealed 
66 
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from  and  affirmed  by  this  Court  was  not  satisfied  by  him,  nor  satisfied 
by  the  sale  of  his  property.  Has  Landry  an  action  on  the  bond  signed 
by  Lacroiz,  as  the  security  of  Victor?  Does  that  bond  contain  an  obli- 
gation which  may  be  enforced  §galnst  any  one?  The  counsel  represent- 
ing appellant,  the  transferree  of  one  of  the  legal  representatives  of  said 
Lacroix,  contend  that  his  estate  is  not  bound,  because : 

1.  As  the  judgment  was  but  an  executory  proceeding,  and  the 
mortgaged  property  has  been  sold,  the  condition  of  the  bond  has  been 
fulfilled  and  the  surety  discharged. 

2.  As  no  writ  could  have  been  issued  on  the  executory  process  and 
returned  rmUa  dona,  no  recourse  can  be  had  against  the  surety. 

3.  There  was  no  decision  rendered  on  the  validity  of  plaintifTs 
daim,  and  the  appeal  did  not  deprive  him  of  any  righk 

4.  Suretyship  can  not  exceed  what  may  bo  due  by  the  debtor,  nor 
contracted  under  more  onerous  conditions. 

This  defense  is  certainly  ingenious,  but  rests  on  technicalities. 

The  order  of  seizure  and  sale  was  issued  on  an  act  importing  a  con- 
fession of  judgment ;  from  the  decree  commanding  the  execution  of 
that  confessed  judgment,  defendant  was  allowed  a  suspensive  appeal — 
the  appeal  was  not  successfully  prosecutedr-the  writ  of  seizure  and 
sale  executed,  and  the  mortgage  claim  partly  satisfied  by  the  sale  of  the 
mortgaged  property ;  for  the  balance,  plaintiff  obtained  a  judgment 
against  Victor,  the  principal  on  the  appeal  bond ;  from  that  judgment 
an  execution  was  issued,  and  the  sheriffs  return  is  that  he  found  no 
property  of  defendant  upon  which  to  levy.  From  the  date  of  that 
return  plaintiffs  right  of  action  on  the  bond,  has  accrued. 

The  law  does  not  make  the  distinction  contended  for  by  appellant's 
counsel,  between  the  suspensive  appeal  taken  from  an  order  of  seiz- 
ure and  sale  and  any  other  suspensive  appeals,  as  regards  the  liability 
of  the  surety  on  the  bond.  It  provides  "that  in  all  cases  of  appeal 
to  the  Supreme  Court,  or  other  tribunals  in  this  State,  if  the  judgment 
appealed  from  be  affirmed,  the  plaintiff  may— on  the  return  of  the  exe- 
cution that  no  property  has  been  found,  obtain  a  decree  against  the 
surety  pn  the  bond  for  the  amount  of  the  judgment,  etc." 

Rev.  St.  of  1870,  Sect  37. 

C.  P.  575-579. 

27  A.  p.  706-707. 

Were  we  to  rule  otherwise,  to  legislate  a  distinction  which  is  not 
in  the  law,  which  is  repugnant  to  the  letter  and  spirit  of  the  law,  which 
would  defeat  its  object  and  destroy  its  value,  no  creditor  would  dare — 
thereafter— proceed  by  the  executory  process.  That  process,  now  one  of 
the  highest  guaranties  of  the  creditors,  would  have  to  be  carefully 
avoided  as  an  obstacle,  an  impediment,  a  danger :  instead  of  hastening. 
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it  would  Invariably  retard  the  recovery  of  the  debt — as,  in  every  case^ 
the  execution  of  a  decree  based  on  a  confession  of  judgment,  would  be 
suspended  by  an  appeal  and  obstructed  by  a  nameless  bond,  by  the 
<sounterfeit  of  an  obligation,  by  a  worthless  document  which  would 
bind  neither  the  principal  nor  the  surety,  neither  for  the  debt  nor  for 
the  costs. 

The  real  complaint  of  defendant  is  that — ^instead  of  only  one,  two 
judgments  have  been  rendered,  two  executions  issued  against  the  prin- 
cipal on  the  bond.  The  condition  of  the  bond  is  not  that  if  executions 
issue  and  any  thing  be  seized  and  sold,  the  surety  shall  be  released ; 
it  is,  when  the  appellant  is  cast,  that — unless  he  satisfies  the  judgment — 
his  surety  shall  be  liable.  Not  one  of  the  two  judgments,  not  one  of 
the  two  executions  has  been  satisfied,  and  the  surety  is  bound  for  tho 
balance  due  by  Victor  to  Landry.  If  ilot,  such  a  bond  has  but  one 
effect :  to  suspend  an  impending  execution :  it  is  good  against  the  cred- 
itor alone — never  against  the  principal  or  his  surety. 

The  district  Judge  has,  by  a  correct  decree,  enforced  a  plain,  a  legal 
obligation. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  it  is  hereby  affirmed  with  costs. 

Mabr,  J.  I  do  not  concur  in  the  opinion  and  decree  pronounced 
in  this  case ;  and  reserve  the  right  to  assign  the  grounds  of  my  dissent 
hereafter. 


On  Eeheabino. 

DeBlang,  J.  Francois  Victor  appealed  from  an  order  of  seizure  and 
sale,  atid— to  do  so— furnished  bond  in  the  sum  of  three  thousand  dol- 
lars, with  one  Lacroix  as  his  security. 

That  appeal  and  that  bond  suspended  the  execution  of  a  decree  or 
order — by  whatever  name  it  may  be  called — based  on  Victor's  own  con- 
fession of  what  the  law  styles  ''a  judgment." 

Does  the  bond— in  such  a  case— evidence  a  legal  obligation,  one 
which  can  be  enforced  according  to  its  express  terms,  and  against  either 
the  principal  or  security  by  whom  it  was  subscribed,  or  is  it  merely  the 
semblance  of  an  obligation,  which  can  be  used— without  apprehension 
or  risk — to  delay  the  execution  of  a  confessed  judgment? 

Our  opinion  has  not  changed ;  we  have  held  and  we  hold  that 
one  who — as  security — assists  in  suspending,  by  a  groundless  appeal, 
the  execution  of  an  order  of  seizure  and  sale,  is  liable — to  the  extent  of 
his  obligation — ^f or  whatever  amount  of  the  confessed  and  affirmed  judg- 
ment is  not  paid  by  or  recovered  from  the  principal  on  the  appeal  bond. 

It  is,  therefore,  ordered  that  our  former  decree  remain  undisturbed. 
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Dissenting  Opinion. 

Marr,  J.  Landry  proceeded,  via  executiva,  on  two  notes  of  Victor,, 
secured  by  mortgage,  aggregating  in  principal  and  interest  about  32000 ; 
and  the  order  of  the  judge  was  indorsed  on  the  petition  in  the  usual, 
form :  "Let  executory  process  issue,  as  herein  prayed  for,  and  accord- 
ing to  law."  Victor  appealed  from  this  order,  and  gave  bond  in  the 
sum  of  ^3000,  with  Francois  Lacroix  as  his  surety,  conditioned  for  the- 
satisfaction  of  such  judgment  as  might  be  rendered  against  him  on  the 
appeal.  This  court  rejected  certain  items  of  cost  and  expense  claimed 
in  the  petition  of  Landry ;  and  affirmed  the  order  appealed  from,  the 
appellee  pacing  the  costs  of  appeal.    Opinion  Book  44,  p.  54. 

The  sheriff  proceeded  with  the  writ  of  seizure  and  sale.  The  mort- 
gaged property  was  sold  for  $1350 ;  the  costs,  including  attorney's  fees,, 
amounted  to  $208  28;  the  taxes,  due  for  several  years,  aggregated 
$662  67 ;  and  there  remained  only  $479  05  to  be  applied  to  the  mort- 
gage debt.  Landry  then  brought  suit  on  the  two  notes  against  Victor, 
via  ordinaria,  to  recover  the  balance,  $1704  95,  with  interest  and  costs; 
and  judgment  was  rendered  accordingly;  on  which  execution  was  issued, 
and  returned,  "no  property  found."  He  then  took  a  rule  on  Lacroix^ 
the  surety  on  the  appeal  bond  in  the  executory  proceedings,  to  show 
cause  why  execution  should  not  issue  against  him.  The  rule  was  made 
absolute ;  and  Lacroix  took  this  appeal  from  the  judgment  condemning 
him  to  pay  the  balance,  $1704  95,  with  interest  and  costs. 

The  proceeding  by  seizure  and  sale  is  ex-parie,  and  anomalous.  The 
creditor  exhibits  to  the  judge,  in  term  or  in  vacation,  authentic  evidence 
of  the  debt,  and  of  the  mortgage  by  which  it  is  secured ;  and  praya 
that  the  mortgaged  property  be  seized  and  sold,  and  the  proceeds 
applied  to  the  payment  of  the  mortgage  debt.  On  this,  the  judge  grants 
the  order,  the  usual  form  of  which  is :  "  Let  executory  process  issue  as 
prayed  for,  and  according  to  law."  No  previous  notice  is  given  to  the 
mortgagor ;  no  citation  is  issued ;  nor  is  any  opportunity  afforded  te 
him  to  object  to  the  granting  of  this  order.  The  first  notice  he  gets  is 
by  service  of  a  copy  of  the  order,  and  a  demand  of  payment ;  and  his> 
property  will  be  advertised  and  sold,  unless  he  appeals  within  ten  days^ 
or  obtains  an  injunction  on  opposition,  or  by  separate  suit 

No  personal  judgment  is  asked  for  or  rendered,  and  none  can  be 
rendered  against  the  mortgagor.  The  proceeding  is  purely  in  rmtiy 
against  the  property  mortgaged ;  and  no  other  property  can  be  seized 
or  sold  under  the  order  and  writ.  With  the  sale  of  the  mortgaged 
property  the  proceeding  is  at  an  Qnd,  functus  officio,  and  the  return  of 
the  sheriff  is  the  official  proof  that  the  mandate  of  the  court,  the  order 
of  seizure  and  sale,  the  judgment,  if  that  word  be  preferred,  has  been 
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xjbeyed  and  fully  executed.  If  the  proceeds  do  not  suffice  to  pay  the 
mortgage  debt,  no  further  proceeding  can  be  taken  in  that  suit ;  and  the 
creditor  is  compelled  to  bring  a  new  suit,  a  suit  in  personam,  againsfc 
■the  debtor,  the  mortgagor,  in  the  ordinary  form,  to  recover  the  balance, 
gust  as  he  would  proceed  on  any  other  ordinary  unsecured  debt. 

It  wa!3  doubted  at  one  time  whether  the  order  of  seizure  and  sale 
was  such  a  judgment  as  entitled  the  mortgagor  to  appeal.  The  right  oi 
-appeal  was  recognized  in  Day  vs.  Fristoe,  7  Mart.  239,  and  in  Tilghman 
vs.  Dias,  12  Mart.  691 ,  and  it  was  conceded  in  subsequent  cases  without 
serious  question.  Gurley  vs.  Croquet,  3  N.  S.  498 ;  McDonough  vs.  Fort, 
14  La.  350.  The  nature  and  extent  of  this  order  were  elaborately  dis- 
cussed in  Harrod  vs.  Voorhies,  in  16  La.  254;  and  the  right  of  appeal  con- 
-ceded  ;  and  this  was  followed  in  Bank  vs.  McKee,  2  A.  461 ;  Mathe  vs. 
McCrystal,  11  A.  4 ;  and  Riley  vs.  Christie,  13  A.  256. 

In  Harrod  vs.  Yoorhies  the  question  was  whether  the  order  of 
•seizure  and  sale  was  a  judgment  in  the  sense  that  it  prevented  the  run- 
ning of  prescription  on  the  note  on  which  it  was  founded.  It  was 
Bdmitted  as  settled  doctrine,  and  it  is  not  to  be  questioned,  tbat  an 
appeal  lies  from  this  order :  and  the  court  went  on  to  say  that  when  an 
authentic  instrument  importing  confession  of  judgment  is  presented  to 
the  judge,  with  a  petition  praying  for  executory  process,  he  must  exam- 
ine and  decide  whether  it  unites  all  the  requisites  of  the  law  necessary 
to  authorize  this  summary  proceeding.  *-So  far  it  is  a  judgment,  and 
an  appeal  must  lie  from  it,  as  from  all  other  orders  of  court  that  might 
work  irreparable  injury.  *  *  *  *  Bu»^  such  a  decree  is 
not  a  judgment  in  the  true  and  legal  sense  of  the  term,  and  possesses 
none  of  its  features.  It  issues  without  citation  to  the  adverse  party ;  it 
decides  on  no  issues  made  up  between  the  parties ;  nor  does  it  adjudi- 
■cate  to  the  party  obtaining  it  any  right  in  addition  to  those  secured 
by  his  notarial  contract.  If  such  an  order  was  a  real  judgment,  it  would 
'be  out  of  the  power  of  the  judge  granting  it  to  set  it  aside ;  after  ren- 
dering this  decree  he  would  be  divested  of  all  jurisdiction,  and  it  could 
*be  reversed  only  by  means  of  an  appeal,  or  a  separate  action  of  nullity  : 
Whereas,  it  is  every  day's  practice  for  the  judge  issuing  such  orders  to 
^8et  them  aside  on  a  rule  to  show  cause  or  on  opposition  ;  and  in  most 
eases  the  proceedings  are  turned  into  an  ordinary  suit,  in  which  final 
judgment  is  afterward  rendered.  Such  a  decree,  then,  can  bo  viewed 
only  as  giving  the  aid  of  the  officers  of  justice  to  execute  an  obligation 
-which  by  law  produces  the  effects  of  a  judgment  in  relation  to  the  par- 
ticular property  mortgaged."  P.  256,  257  ;  see,  also,  Chamblis  vs.  Atchi- 
son, 2  A.  490,  491. 

And,  again,  p.  257:  "  Plaintiffs  note  and  mortgage  have  not  merged  • 
4n  the  decree  made  on  them,  as  they  would  have  done  in  a  contradictory 

Digitized  by  LjOOQIC 


1046  SUPREME  COURT  OF  LOUISIANA, 

Landry  vs.  Victor. 

judgment  rendered  by  a  competent  court  If  they  were  liable  to  pre* 
soription,  surely  the  decree  of  the  diBtrict  judge  granting  executory  pro* 
cess  on  them  could  not  shield  them  from  its  operation." 

The  proposition  that  this  order  is  not  a  Judgment  in  the  true  and 
legal  sense  of  the  term,  and  possesses  none  of  its  features,  was  repeated 
in  the  same  language  in  Riley  vs.  Christie,  13  An.  256,  where  it  was  de* 
cided  that  it  is  not  a  "judgment"  in  the  sense  of  the  Constitution,  for 
which  reasons  must  be  specially  adduced  in  the  order  itself.  The  doc* 
trine  that  this  order  does  not  prevent  the  running  of  prescription  was 
not  questioned,  so  far  as  I  am  advised,  until  1853,  when  in  Rhea  vs.  Taylor, 
8  An.  24,  it  was  decided  that  service  on  the  mortgagor  of  notice  of  seiz- 
ure interrupts  prescription. 

This  decision  seems  to  rest  upon  the  mere  assumption  that  Harrod 
vs.  Voorhies  had  been  overruled  in  this  respect  by  Stanborough  vs* 
McCall,  4  An.  324,  and  Fortier  vs.  Zimple,  6  An.  54.  In  Stanborough 
vs.  McCall,  the  proceeding  viaexecutiva  was  suspended  by  injuncUon ; 
and  in  Fortier  vs.  Zimple  it  was  arrested  by  the  opposition  of  the  mort* 
gagor :  and,  in  both  cases,  the  litigation  was  protracted  by  the  action  of 
the  mortgagors.  These  circumstances  distinguish  these  two  cases ;  and 
in  any  case  so  long  as  the  hands  of  the  mortgagee  are  tied,  and  the  en- 
forcement of  his  rights  suspended  and  delayed  by  an  injunction  suit  or 
an  opposition,  prescription  can  not  run,  upon  the  well-l^nown  maxim, 
contra  non  valeniem.  The  court  did  not,  in  either  of  these  cases,  ques- 
tion the  correctness  of  the  decision  in  Harrod  vs.  Voorhies  ;  and  the  de- 
cision in  Rhea  vs.  Taylor  id  mere  assertion,  not  supported  by  any  princi- 
ple stated  by  the  court,  nor  by  any  previous  decision.  Citation  interrupts 
prescription,  because  the  law  has  expressly  so  provided  ;  but  the  notice 
of  seizure  served  on  a  mortgagor  is  not  a  citation  ;  it  has  none  of  the 
features  of  a  citation,  and  none  of  its  effects ;  and  no  law  declares  that 
it  interrupts  prescription. 

In  Rhea  vs.  Taylor  the  defendant,  in  answer  to  the  suit  in  personam, 
to  recover  the  balance  not  satisfied  by  the  sale  of  the  mortgaged  prop- 
erty, specially  admitted  the  execution  of  the  notes,  and  pleaded  an  open 
account  in  compensation  ''of  any  amount  that  may  be  found  due,"  etc. 
After  the  suit  had  been  pending  some  five  years,  he  pleaded  prescription. 
The  plea  in  compensation  was  the  assertion,  the  judicial  admission,  of 
mutual  co-existing  indebtedness;  and  it  was  not  necessary  to  place  the 
decision  overruling^the  plea  of  prescription  on  any  other  ground  than 
that  the  first  plea  was  an  acknowledgment  of  indebtedness. 

In  Walker  vs.  Lee,  20  An.  192,  the  proceeding  via  executiva  waa 
arrested  by  injunction.  Subsequently,  suit  was  brought  in  personawi;  and 
defendant  pleaded  prescription.  The  court  considered  the  question 
settled  by  Stanborough  vs.  McCall,  Fortier  vs.  Zimple,  and  Rhea  vs. 
Taylor ;  and  the  plea  was  overruled. 
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In  Boupe  vs.  Garradine,  20  An.  2U,  the  proceeding  via  execuiiva  wa» 
not  enjoined;  but  the  writ  was  returned  by  order  of  plaintifTs  attorney^ 
The  court  lost  sight  of  the  fact  that  this  was  an  abandonment  of  that- 
prooeediog ;  and,  on  the  assumption  that  Walker  vs.  Lee,  and  the  cases- 
there  died,  had  settled  the  question,  overruled  the  plea  of  prescription^ 
Properly  understood^  Harrod  vs.  Yoorhies  is  not  shaken  by  Stanborough 
vs.  MoCall,  Fortier  vs.  Zimple,  and  Walker  vs.  Lee,  in  all  of  which  plain tifGB* 
were  stopped  and  d^ayed  in  the  enforcement  of  their  rights  by  the  acts- 
of  the  defendants;  and  the  maxim  contra  non  valentem  was  perfectly  ap- 
plicable: and  in  Bhea  vs.  Taylor  and  Boupe  vs.  Garradine  the  court 
evidently  failed  to  observe  the  distinguishing  characteristics  of  the 
earlier  cases  relied  upon,  that  in  all  of  them  the  proceeding  via  execuiiva 
was  suspended  by  opposition  and  by  injunction. 

By  act  of  1846,  p.  166,  so  much  of  articles  746,  747  of  the  Code  of 
Practice  as  authorized  executory  process  on  judgments  obtained  in  other 
States  and  in  foreign  countries  was  repealed.  In  several  cases  orders 
had  been  granted  making  executory  judgments  rendered  in  other  States 
which  the  parties  were  endeavoring  to  enforce  when  the  act  of  1846  wa» 
passed.  This  court  held  that  the  repeal  of  the  law  put  an  end  to  the 
proceeding  via  execuiiva;  and  that  the  judgment  creditors  must  sue  upon 
their  judgments  via  ordinaria.  There  could  not  have  been  a  more  au- 
thoritative recognition  and  enforcement  of  the  doctrine  laid  down  in 
Harrod  vs.  Yoorhies  and  Biley  vs.  Christie,  that  the  order  of  seizure  and 
sale  is  not  a  judgment  in  the  true  and  legal  sense  of  the  term ;  and  that 
it  is  merely  giving  the  aid  of  the  officers  of  justice  to  enforce  a  judg- 
ment obtained  elsewhere,  or  a  contract  to  which  the  law  attributes  the 
elTectof  a  judgment  with  respect  only  to  the  property  specially  mort- 
gaged. If  the  order  making  a  judgment  executory  had  been  itself  a 
judgment,  it  would  have  created  a  vested  right  in  the  plaintiff;  it  would 
have  been  his  property  from  the  moment  it  was  granted  ;  and  by  the 
Constitution  of  the  United  States  and  the  constitution  of  Louisiana  it 
could  not  have  been  annulled  by  any  subsequent  action  of  the  Legisla- 
ture. It  was  only  because  this  order  was  merely  a  mode  of  proceeding, 
and  was  neither  a  judgment  nor  a  contract,  that  it  was  subject  to  legis- 
lative control  and  repeal.  C.  P.  art.  548 ;  Scott  vs.  Duke,  3  An.  263 ; 
Eilgore  vs.  Bank,  3  An.  693  ;  Bank  vs.  Markham,  3  An.  699. 

It  will  be  observed  that,  while  the  Codes  attribute  to  the  contract 
upon  which  executory  process  is  granted  the  effect  of  a  confession  of 
judgment,  in  so  far  as  the  mortgaged  property  is  concerned,  the  order  of 
seizure  and  sale  is  not  called  a  judgment.  In  the  Civil  Code,  1808  p.  460, 
art  40, 1825,  art  3361,  it  is  called  "an  order  for  the  immediate  seizure" 
of  the  thing  mortgaged.  In  the  Code  of  Practice  it  is  called  "an  order": 
arts.  66, 735,  736,  738,  742.    The  use  of  the  word  judgment  seems  to  have 
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been  studiously  avoided  in  art.  738,  where  "the  debtor ugainst  whom 
this  order  of  seizure  and  sale  has  been  rendered,"  is  authorized  to  have 
the  sale  suspended  by  injunction ;  and  in  article  742,  where,  on  proof  of 
the  grounds  alleged  in  the  opposition,,  the  judge  is  required  to  revoke 
the  order  of  seizure  and  sale."  It  is  usual  to  speak  of  a  judgment  as. 
having  been  rendered  ;  and  the  invariable  use  in  the  Codes  of  the  word 
order  shows  that  the  compilers  designed  that  this  flat  of  the  judge 
should  bo  an  order  merely,  and  not  a  judgment  in  the  sense  of  the  law.. 
Article  SiO  of  the  C.  P.  plainly  declares  that  orders  of  court,  "such  as 
mandates  of  arrest  and  of  seizure,"  are  not  termed  judgments,  though 
they  have  the  same  effect;  that  is,  they  must  be  obeyed  and  enforced, 
unless  they  are  set  aside  or  revoked.  A  judge  has  no  power  to  revoke 
a  judgment.  Once  rendered,  it  is  the  property  of  the  party  in  whose 
favor  it  has  been  given  ;  and  the  judge  can  not  alter  it,  except  on  new 
trial,  or  to  change  the  phraseology,  or  to  correct  some  error  of  calcula- 
tion, or  some  clerical  error:  C.  P.  arts.  547,  548.  In  an  action  of  nullity 
he  may  decree  it  to  be  void,  and  may  enjoin  it  perpetually ;  or  he  may  re- 
scind it  at  the  suit  of  a  minor  or  absent  defendant.  C.  P.  arts.  556,  C14, 615. 
The  order  of  seizure  and  sale,  therefore,  is  not  a  judgment  in  the  legal 
acceptation  of  the  word,  since  the  law  so  declares  in  art.  5i()  of  the  C.  P., 
and  the  judge  who  granted  it  is  required  to  revoke  it  on  proper  proof; 
art.  742  ;  and  because  the  Codes  call  it  an  order,  and  never  speak  of  it 
as  a  judgment. 

There  are  important  distinctions  between  the  order  of  seizure  and 
sale,  granted  on  an  act  importing  confession  of  judgment,  and  the  order 
making  executory  the  judgment  of  a  different  tribunal.  In  the  one  case 
the  order  and  writ  require  the  sale  of  the  mortgaged  property  alone  ;  in 
the  other  a  common  writ  of  fieri  facias  issues,  and  may  be  levied  on 
movables  and  in. movables,  rights  and  credits  of  the  debtor.  In  the  one 
the  sale  may  be  suspended  by  injunction,  on  opposition  without  security; 
while  in  the  other  the  judgment  debtor  can  not  obtain  an  injunction 
without  bond  and  security,  as  in  other  injunction  suits.    C.  P.  art.  750. 

When  the  word  ** judgment"  is  used  in  the  Codo  of  Practice,  it 
raean^i  the  decision  of  the  judge  in  a  contradictory  proceeding;  and  it 
does  not  include  in  that  term  orders  of  seizure  or  of  arrest,  or  other 
mandates  which  courts  may  grant.  Judgments  require  the  party  con- 
demned to  do  some  thing  or  to  pay  some  thing:  the  order  of  seizure  and 
sale  does  not  require  the  mortgagor  to  do  any  thing  or  to  pay  any  thing, 
not  even  costs ;  it  is  granted  on  the  ex-parie  application  of  the  mort- 
gagee, without  an  opportunity  having  been  afforded  to  the  mortgagor  to 
be  heard  ;  and  he  knows  nothing  of  the  proceeding  until  he  is  informed, 
by  subsequent  notice,  that  an  order  has  been  granted,  under  which  his 
property  is  about  to  be  seized  and  sold  :  and  he  must  seek  relief,  either 
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by  opposition,  in  the  nature  of  an  answer  to  the  demand,  or  by  separate' 
suit  and  injunction.  Judgments  are  rendered  after  the  parties  have 
been  heard,  or  have  had  the  opportunity  to  be  heard  ;  the  mortgagor  is 
heard  only  after  the  order  condemning  his  property  to  be  sold  has  been 
panted  ;  and  then  he  can  only  proceed  by  injunction  or  by  appeal ! 

This  proceeding,  via  execidiva,  was  in  use  under  the  dominion  of 
the  Spanish  law;  and  it  prevailed  in  France  to  enforce  Contracts,  ActeS' 
or  TiTRES,  "  omportant  execution  paree."  Merlin,  vo.  Execution  Parde, 
tells  us  that  this  term  was  applied  to  the  execution  "qui  pent  se  faire 
en  vertu  de  Facte  tel  qu*il  est,  sans  avoir  besoin  d* autre  formalite  nv 
cVautre  Hire,  le  mot  paree  n'est,  corame  Ten  voit,  que  la  traduction  de 
I'expresslon  Latine,  parata;  et  le  sens  en  est  que  tel  acte  est  pret  a  rece- 
voir  son  execution." 

In  the  Code  of  1808,  p.  460,  art.  40,  and  of  1825,  art.  3361,  the  phra- 
seology of  the  French  law  is  adopted;  and  the  words  of  the  French 
text  are  " emporie  execution  paree"  which,  in  the  English  version  are, 
''amounts  to  a  confession  of  judgment."  There  is  no  word  in  the 
French  text  which  can  be  translated  either  judgment  or  confession;  and 
there  are  no  three  words  in  the  English  language  which  can  express  the 
meaning  of  the  three  French  words,  "  emporte  execution  paree."  The 
reason  of  this  is  obvious.  No  English  apoaking  people  have  any  analo- 
gous proceeding,  nor  does  the  English  system  attach  sufficient  import- 
ance to  any  contract  whatever,  to  permit  execution  to  issue  upon  it 
under  which  the  property,  which  is  the  subject  of  the  contract,  may  be 
seized  and  sold,  without  a  previous  contradictory  judgment  or  decree. 
Of  course,  no  people  would  have  or  require  words  to  express  a  thing  of 
which  they  have  no  knowledge. 

The  compilers  of  the  Code  of  Practice  adopted  the  same  phrase- 
ology in  describing  acts  upon  which  the  order  of  seizure  and  eale  may 
be  granted.  Article  sixty-three  declan^s  that  the  creditor  who  has 
against  his  debtor  "  un  titre  emportant  exik'uiion  paree"  shall  be  entitled 
to  have  the  hypothecated  property  seized  immediately  and  sold.  The 
English  translation  is  "  a  title  importing  a  coi\fe,^sion  of  judgment  "  In 
article  sixty-six  the  phrase  is  varied  in  the  French:  *'porte  execution 
paree"  which  is  also  translated  '*  imports  a  confession  of  judgment;"  and 
in  article  ninety-eight  the  expression  in  the  original  text  iB,''un  titre 
emportant  ex-^cuiion paree"  which  is  translated  in  the  English  text,  " an 
act  or  title  importing  confession  of  judgment." 

Article  732  uses  the  words  " acte  emportant  Vexecutinn paree"  which 
is  translated  "  an  act  importing  a  confession  of  judgment"  Conscious  of 
the  fact  that  there  was  no  English  equivalent  for  these  French  words,  the 
compilers  have  expressed  their  meaning  paraphrastically,  in  article  733  :► 
"An  act  is  said  to  import  a  confession  of  judgment  in  matters  of  privi- 
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lege  and  mortgage,  when  it  is  passed  before  a  notary  public,  or  other 
officer  fulfllling  the  same  functions,  in  the  presence  of  two  witnesses,  and 
the  debtor  has  declared  or  acknowl«Miged  the  debt  for  which  he  gives 
the  privilege  or  mortgaga" 

Every  promissory  note  is  a  declaration  and  acknowledgment  of  a 
debt;  and  the  fact  that  the  maker  adds  to  this  acknowledgment  a  formal 
contract  by  which  he  grants  a  mortgage  or  a  privilege  to  secure  the 
debt  no  more  makes  that  contract  a  confession  of  judgment  in  any  Just 
sense  of  the  words  than  would  a  similar  acknowledgment  in  a  contract 
which  grants  no  mortgage  or  privilege.  To  give  additional  facility  to 
the  enforcement  of  mortgages  and  privileges,  the  law-maker  has  seen 
fit  to  allow  the  mortgage  creditor  to  seize  and  sell  the  mortgaged  prop- 
erty, without  the  delay  of  obtaining  a  contradictory  judgment;  but  it 
has  not  chosen  to  elevate  the  contract  to  the  dignity  of  a  judgment,  or 
to  give  it  the  effect  of  a  judgment,  except  in  so  far  as  execution  of  the 
contract,  by  the  sale  of  the  mortgaged  property,  is  concerned.  Where 
there  is  a  confession  of  judgment,  the  creditor  may  obtain,  upon  exhibit- 
ing it,  a  real  judgment,  which  may  be  enforced  by  the  seizure  and  sale, 
not  merely  of  the  property  specially  mortgaged  to  secure  it,  but  of  any 
other  property  of  the  debtor  subject  to  execution. 

The  paucity  of  the  English  language  does  not  admit  of  a  transla- 
tion of  the  original  French  of  our  Codes,  •*  emporte  execution  par^e;" 
and  the  compilers  have, sufficiently  shown  what  they  meant  by  the  mis- 
translation •*  imports  a  confession  of  judgment"  by  limiting  it  to  con- 
tracts clothed  with  certain  prescribed  formalities,  and  restricting  its 
effects  to  the  property  specially  designated  and  affected. 

There  are  other  considerations  not  less  conclusive.  Death  puts  an 
end  to  the  capacity  to  stand  in  judgment;  and  that  which  belonged  to  a 
man  up  to  the  moment  of  his  death  passes,  eo  instanti,  into  the  owner- 
ship and  dominion  of  another.  But  the  death  of  the  mortgagor  is  no 
obstacle  to  the  granting  of  the  order,  and  to  the  seizure  and  sale  of  the 
mortgaged  property.  No  judgment  can  be  rendered  against  the  execu- 
tor or  administrator  of  a  succession,  except  for  the  purpose  of  liquidat- 
ing a  debt  which  he  does  not  acknowledge;  and  that  judgment  is  always 
guarded  with  the  qualification  that  it  be  paid  in  due  course  of  adminis- 
tration; and  it  can  not  be  enforced  by  execution.  But,  although  the 
mortgagor  be  dead,  and  the  mortgaged  property  be  inventoried  as  be- 
longing to  the  succession,  and  the  succession  be  in  regular  course  of 
administration,  the  mortgagee  may  go  into  a  court  of  ordinary  jurisdic- 
tion, and  obtain  the  order  of  seizure  and  sale,  and  have  the  mortgaged 
property  sold  by  the  sheriff,  in  accordance  with  the  terms  and  condi- 
tions of  the  notarial  contract  of  mortgage.  It  necessarily  follows,  there- 
fore, that  the  order  of  seizure  and  sale  is  not  a  judgment;  it  is  an  ex- 
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parte  order;  aod  it  is  executed  by  the  sale  of  the  mortgaged  property, 
whether  the  mortgagor  be  living  or  be  dead. 

Having  thus  ascertained  the  nature,  eOLtent,  and  effect  of  the  order 
of  seizure  and  sale,  and  the  restricted  sense  in  which  alone  it  can  be 
treated  as  a  Judgment,  it  remains  to  inquire  what  are  the  obligations 
assumed  by  the  surety  in  the  bond  given  for  an  appeal  from  that  order. 

The  condition  of  the  bond  is  that  prescribed  by  the  Code  of  Prac- 
tice, art.  579,  that  the  appellant  shall  prosecute  his  appeal,  and  '*  shall 
satisfy  whatever  iudgment  may  be  rendered  against  him,  or  that  the 
same  shall  foe  satisfied  by  the  proceeds  of  the  sale  of  bis  estate,  real  or 
personal,  if  he  be  cast  in  the  appeal ;  otherwise,  that  the  surety  shall  be 
liable  in  his  place." 

The  Code  of  Practice,  article  575,  requires  that  the  bond  for  a  sus- 
pensive appeal  shall  be  for  a  sum  exceeding  by  one  half  the  amount  of 
the  Judgment  appealed  from,  when  it  is  for  a  specific  sum.  If  the  Judg- 
ment be  not  for  a  specific  sum,  bnt  for  the  delivery  of  some  movable  of 
a  perishable  nature,  the  bond  must  be  for  an  amount  exceeding  by  one 
half  the  estimated  value  of  such  movable.  Art.  576.  If  the  judgment 
decree  the  delivery  of  real  estate  not  of  a  perishable  character,  the 
bond  must  be  for  a  sum  exceeding  by  one  half  the  estimative  value  of 
the  revenue  to  be  derived  from  the  property  pending  the  suit ;  and  for 
such  additional  sum  as  the  Judpre  may  determine  as  security  for  any 
injury  or  deterioration  which  may  be  caused  to  the  property  by  the 
appellant  while  it  remains  in  his  possession.    Art.  577. 

If  the  actual  owner  of  real  estate  sue  one  wrongfully  in  possession, 
and  obtain  Judgment  decreeing  him  to  be  the  owner,  and  to  be  entitled 
to  immediate  possession,  no  judge  would  think  of  requiring  the  defend- 
ant to  give  bond  for  the  value  of  the  property,  much  less  for  a  sum 
exceeding  that  value  by  one  half,  in  order  to  appeal  suspensively.  In 
all  such  cases  the  bond  must  be  fixed  in  accordance  with  the  require- 
ments of  article  577.  Is  it  possible  to  suggest  any  good  reason  for 
requiring  the  mortgagor,  appealing  from  an  order  of  seizure  and  sale, 
to  give  bond  for  a  larger  amount  than  would  be  required  of  him  if  he 
were  defendant  in  a  petitory  action,  appealing  from  a  judgment  decree- 
ing the  ownership  and  right  of  possession  of  that  same  property  to  be 
in  the  plaintiff?  The  mortgage  does  not  give  the  mortgagee  any  title  of 
ownership,  nor  right  of  possessioh,  nor  does  the  order  of  seizure  and 
sale.  The  mortgage  creates  a  lien,  a  right  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property ;  and  the  order  simply 
requires  the  property  to  be  sold,  and  the  contract  right  of  the  mortga- 
gee to  be  enforced.  Why  should  the  mortgagee,  proceeding  in  the  most 
expeditious  manner  known  to  the  law,  having  the  right  to  a  summary 
trial,  as  well  in  the  district  court  as  in  the  appellate  court,  in  the  event  of 
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opposition  by  the  mortgagor,  be  secured  by  a  bond  for  a  larger  amount 
than  the  real  owner  could  require,  who  is  delayed,  and  who  must  await 
the  slow  movement  of  regulaf  proceedings  in  order  to  obtain  possession 
and  enjoyment  of  his  property,  wrongfully  withheld  by  the  appellant?    ' 

It  is  immaterial  what  the  amount  of  the  bond  may  be,  except  in  so 
far  as  the  enjoyment  of  the  right  of  appeal  may  be  improperly  ob-» 
structed  by  requiring  an  unreasonable  bond,  and  that  the  liability  of 
the  surety  can  not  exceed  the  am6unt  fixed.  The  precise  obligation 
is  to  satisfy  such  judgment  as  may  be  rendered  by  the  appellate  court 
against  the  appellant,  on  the  appeal.  As  was  well  said  in  Wilson  tb. 
Churchman,  C  A.  469 :  *•  We  know  of  no  instance  in  which  sureties  on  an 
appeal  bond  have  been  held  liable,  exc?pt  on  the  judgment  of  the  court 
of  the  appeal ; "  and  bj'  the  very  terms  of  the  appeal  bond,  as  prescribed 
by  the  Code  of  Practice,  art.  571>,  the  satisfaction  of  the  judgment  ren- 
dered by  the  appellate  court  discharges  the  obligation  of  the  surety. 

Wilson  vs.  Churchman  is  an  instructive  case.  Plaintiffs  had  sold  & 
lot  of  flour  to  Churchman,  which  was  put  on  board  a  ship,  consigned  to 
parties  in  Philadelphia.  After  the  bill  of  lading  had  been  sent  by  mail 
to  the  consignees,  plaintiffs  sued  for  the  price  and  sequestered  the  flour 
on  the  ship,  under  their  lien  as  vendors.  Gilchrist,  as  master  and  part 
owner  of  the  ship,  bonded  the  flour,  and  the  ship  transported  and  deliv- 
ored  it  as  consigned.  Gilchrist  interv^ened  by  way  of  third  opposition, 
alleging  his  obligation  to  deliver  the  flour,  in  accordance  with  the  bill  of 
lading,  and  his  right  to  the  custody  and  possession  of  it  for  that  pur- 
pose. The  judgment  of  the  district  court,  on  rule,  maintained  the 
sequestration ;  and,  on  the  merits,  the  opposition  of  Gilchrist  was  dis- 
missed. He  appealed ;  and  this  court  reversed  the  judgment  on  the 
rule,  and  set  aside  the  nequestration,  and  affirmed  the  judgment  dis- 
missing the  opposition.  The  case  was  remanded  "for  the  sole  pur- 
pose of  ascertaining  the  value  of  the  flour  sequestered  at  the  date 
of  the  bonding  by  Gilchrist,  and  of  rendering  judgment  against  him  for 
that  value,  subject  to  credit  for  such  pnj'ments  as  may  have  been  made 
by  Churchman."    4  A.  456. 

Judgment  was  rendered  in  the  district  court  against  Gilchrist  for 
$3500;  and,  on  a  return  of  "no  property  found,"  the  sureties  on  the 
appeal  bond  on  the  first  appeal  were  condemned  to  pay  the  amount ; 
and  they  appealed.  This  court  held  that  they  were  not  liable.  After 
the  language  first  quoted  above,  the  court  said  : 

"Tne  Code  of  Practice,  article  575,  evidently  looks  to  the  responsi- 
bility attaching  in  a  definitive  judgment  on  the  appeal,  and  seems  to  us 
to  exclude  the  idea  of  the  surety  binding  himself  to  abide  by  the  action 
of  any  court  oth<^r  than  that  of  the  court  to  which  the  appeal  is  taken. 
The  same  sense,  we  think,  prevails  in  article  579."    6  A.  469. 


Digitized  by  VjOOQIC 


NEW  ORLEANS.  MAY.  1878.  105S 


Landry  vs.  Victor. 


Greiner  brought  suit  against  Prendergast  to  annul  a  judgment 
obtained  against  him  by  Prendergast,  and  he  enjoined  the  execution  of 
that  judgment.  The  injunction  was  dissolved  with  827  damages,  ten 
per  cent  interest  on  the  judgment,  and  costs.  Greiner  took  a  suspensive 
appeal ;  and  gave  bond  with  Durell  as  his  surety,  conditioned  as  the 
bond  is  in  this  case.  The  judgment  appealed  from  was  affirmed;  and 
on  rule,  Durell,  the  surety,  was  condemned  to  pay  JB500,  the  amount 
of  the  appeal  bond,  "to  be  discharged  on  payment  of  $271,  with  inter- 
est and  costs,  the  amount  of  the  original  judgment  in  favor  of  Prender- 
gast, against  Greiner,  together  with  the  $27  damages,  and  the  ten  per 
cent  interest  decreed  on  the  dissolution  of  the  injunction."  On  the 
■appeal  taken  from  this  judgment,  this  court  decided  that  Diirell  had 
bound  himself  for  the  payment  of  the  $27,  ten  per  cent  interest,  and 
costs  of  the  action  of  nullity,  "and  nothing  more.  To  hold  him  to  the 
payment  of  the  original  judgment  would  be  to  hold  him  beyond  the 
tenns  of  his  bond,  ivhich  can  not  he  done."    3  An.  389. 

Lewis,  a  slave,  brought  suit  for  his  freedom  against  Cartwright,  who 
daimed  to  be  his  owner ;  and  he  appealed  suspensively  from  the  judg- 
ment decreeing  him  to  be  a  slave,  and  the  property  of  Cartwright.  The 
condition  of  the  bond  was  identical  with  that  in  this  case;  and  the 
judgment  appealed  from  was  affirmed.  The  slave  was  at  large  from 
1841  until  1846,  when  he  was  arrested  and  delivered  to  Cartwright,  from 
whom  he  afterward  escaped.  Suit  was  brought  by  Cartwright  on  the 
appeal  bond  against  the  sureties,  to  recover  for  the  loss  of  the  services 
of  the  slave  from  1841  to  1846.  This  court  said  the  obligation  of  the 
sureties  was  that  the  judgment  which  might  be  rendered  on  the  appeal 
should  be  satisfied,  and  nothing  more. 

'* Satisfaction  of  the  judgment  involved  two  things:  1.  That  the 
alave  should  surrender  himself  to  his  master  as  his  slave.  2.  That  the 
costs  of  the  suit  should  be  paid.  The  judgment  merely  ascertained  a 
question  of  property ;  it  did  not  determine  what  damages  the  owner 
htA  incidentally  incurred  by  the  litigation  carried  on  against  him  by  his 
siaTe.  *****  The  sureties  in  such  an  appeal,  upon 
«  bond  expressed  as  the  present  bond,  would  be  oonsidered  as  satisfymg 
tbelr  bond  by  delivering  the  slave  and  paying  the  costs."  The  Judg- 
ment  discharging  the  sureties  was  affirmed.    3  A.  685. 

In  the  State  vs.  Judge  of  the  Third  District,  18  La.  444,  the  mort- 
gagor arrested  the  sale,  on  opposition,  under  articles  739,  740  of  the 
Code  of  Practice,  without  giving  security.  The  injunction  was  dissolved, 
tMit  the  court  ordered  it  to  be  reinstated  on  the  mortgagor  giving  bond 
la  the  sum  of  $13,500.  He  demanded  a  suspensive  appeal,  which  was 
granted  on  condition  of  his  giving  bond  in  the  sum  of  313,500;  and  he 
jtpplied  for  a  mandamus  to  compel  the  judge  to  grant  him  the  appeal  on 
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his  giving  bond  to  cover  the  costs.  The  case  was  one  of  first  impression; 
and  the  court  held  that,  although  the  mortgagor  may  be  entitled  to  an 
injunction  without  giving  bond,  he  can  not  take  a  suspensive  appeal 
from  the  judgment  dissolving  that  injunction  without  giving  security  as 
required  by  article  575  of  the  Code  of  Practice. 

This  decision  is  not  reconcilable  with  the  reasoning  and  decree  in 
the  subsequent  case  of  the  State  vs.  Judge  cf  the  First  District,  19  La. 
169, 171.  Where  an  injunction  is  dissolved,  without  damages,  a  bond  for 
costs  only  suffices  for  a  suspensive  appeal ;  Malain  vs.  Judge  of  Third 
Judicial  District  Court,  29  An.  794;  and  it  logically  follows  that  this  rule 
is  applicable  as  well  to  injunctions  obtained  without  as  to  those  granted 
with  bond  and  security.  The  principle  is  that  the  judgment  appealed 
from  does  not  condemn  the  plaintiff  to  do  aijy  thing  or  to  pay  any  thing; 
and  he  is,  therefore,  entitled  to  appeal  on  giving  bond  to  cover  the  costs. 
This  court  well  said  in  Parham  vs.  Cobb,  9  An.  426:  *'  The  term  stLS- 
pensive  appeal,  as  used  in  the  Code  of  Practice,  has  no  meaning,  except 
as  applied  to  a  judgment  rendered  against  the  defendant  in  a  suit"  Of 
course  this  is  to  be  understood  to  apply  to  the  party  condemned;  and 
the  defendant  in  the  judgment  may  be  the  plaintiff  in  injunction,  or  in  a 
reconventional  demand,  etc.  The  false  application  of  this  term  has 
misled  the  judicial  tribunals  of  this  State  on  more  occasions  than  one, 
and  notably  in  18  La.  444.  See  the  rule  as  stated  in  Blanchin  vs.  Fashion, 
10  An.  345,  and  Untereiner  vs.  Miller,  29  An.  436,  in  accordance  with 
Parham  vs.  Cobb.  9  An.  426. 

In  State  vs.  Judge  of  the  Seventh  District  Court,  22  An.  35,  it  is  said 
that  a  judgment  in  rem  may  be  for  a  sum  as  specific  as  a  personal  judg- 
ment "To  suspend  the  execution  of  a  judgment  for  a  specific  amount^ 
whether  it  be  an  order  of  seizure  and  sale,  or  an  ordinary  judgmezit,  the 
appeal  bond  must  conform  to  article  575  of  the  Code  of  Practice ; "  and 
Tournillon  vs.  Ratliff,  20  An.  179,  is  relied  upon  as  the  authority  for 
this  assertion.  But  in  that  case  the  court  decided  nothing  more  than 
that  a  bond  exceeding  by  one  half  the  mortgage  debt  actually  due  suf- 
ficed to  suspend  the  execution  of  the  order  of  seizure  and  sale,  although 
the  whole  mortgage  debt  was  for  a  larger  amount ;  and  that  the  amount 
not  due  could  not  be  taken  into  consideration.  "Its  payment  was  sus- 
pended by  the  terms  agreed  upon,  without  any  bond."    P.  180. 

The  case  in  22  An.  35,  therefore,  is  without  support  If  it  be  con- 
ceded that  a  judgment  in  revi  may  be  for  a  sum  as  specific  as  a  personal 
judgment,  it  certainly  is  not  true  that  an  order  of  seizure  and  sale,  "  Let 
executory  process  issue  as  prayed  for,  and  according  to  law,"  is  a  judg- 
ment for  any  sum  whatever.  Who  could  know  in  advance  what  the 
mortgaged  property  would  sell  for? 

In  Wood  vs.  Fulton,  2  Harris  &  Gill  (Md.),  75,  which  was  an  action 
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on  an  appeal  bond  against  the  surety,  on  a  decree  foreclosing  a  mort- 
gage, the  court  held  that  the  decree  appealed  from  was  in  rem,  and  that 
the  measure  of  damages  was  the  actual  injury  suffered  by  the  appellee 
from  the  delay. 

In  the  present  case  the  obligation  of  the  surety  is  dependent  on  two 
conditions ;  1.  That,  on  the  appeal,  the  appellate  court  should  render 
a  judgment  against  the  appellant.  2.  That  the  appellant  should  fail  to 
satisfy  that  Judgment. 

The  appellate  court  could  only  review  the  matters  passed  upon  by 
the  district  court  The  district  court  merely  ordered  the  mortgaged 
property  to  be  seized-and-  sold.  The  appellate  court  could  only  inquire 
whether  sufiQcient  authentic  evidence  had  been  presented  to  the  district 
court  to  authorize  that  order.  It  might  have  found  the  evidence  insufB- 
dent,  and  reversed  the  order ;  or  it  might  have  found  part  of  the 
demand  of  the  mortgagee  not  established  by  authentic  evidence,  and 
have  affirmed  the  order  deducting  the  amount  not  so  established ;  or  it 
might  simply  have  affirmed  the  order  appealed  from.  The  court  might 
have  rendered  a  judgment  against  appellant  for  the  costs,  and,  also,  for 
damages  for  a  frivolous  appeal ;  and  this  would  have  been  a  judgment 
against  the  appellant  for  which  the  surety  would  have  been  bound  by 
the  terms  of  the  bond.  The  court  actually  rendered  no  judgment 
against  the  appellant  in  this  case,  and  it  could  not  have  rendered  any 
judgment  against  him  fpr  the  mortgage  debt,  because- the  proceeding  in 
the  district  court  was  not  against  him,  but  was  in  rem,  against  bis  prop- 
erty. The  appeal  was  not  frivolous,  but  was  so  well  founded  that  the 
appellate  court  reduced  the  demand  of  the  mortgagee,  the  appellee,  and 
condemned  him  to  pay  the  costs  of  the  appeal. 

If  the  appellee  was  subjected  to  delay,  it  was  by  his  own  fault,  be- 
cause he  demanded  more  than  was  leprally  due  to  him;  and  the  mort- 
gagor was  entitled  to  seek  relief,  as  he  did,  by  appeal.  The  delay  was 
not  great;  the  appeal  was  taken  in  February,  and  the  decree  of  the  ap- 
pellate court  was  rendered  in  December,  1874;  and  the  mortgaged  prop- 
erty was  sold  in  January,  1875.  Nearly  half  the  price  of  the  adjudica- 
tion was  consumed  by  the  taxes,  which  had  accumulated  from  1870,  and 
which  primed  the  mortgage  debt.  The  presumption  is  that  the  property 
sold  for  its  full  value;  and  it  is  not  alleged  in  the  rule,  nor  was  it  proven, 
that  it  would  have  brought  more  at  any  time  between  the  date  of  the 
order,  third  February,  1874,  and  the  date  of  the  sale,  thirtieth  January, 
1875. 

As  the  obligation  of  the  surety  is  to  pay  and  satisfy  such  judgment 
as  may  be  rendered  against  the  appellant  by  the  appellate  court,  on  the 
appeal,  he  can  not  be  held  liable  for  damages  for  the  delay  caused  to  the 
mortgagee  by  the  appeal;  and  it  would  be  manifestly  unjust  in  this  case 
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to  make  him  liable  for  any  consequence  of  the  delay,  because  it  was  by 
the  fault  of  the  mortgagee  in  demanding  what  he  had  no  right  to  recover, 
that  the  appellant  was  compelled  to  seek  the  relief  which  he  obtained 
by  the  appeal. 

No  case  is  cited,  nor  do  we  know  of  any,  in  which  proceedings  were 
taken  to  hold  the  surety  liable  on  a  bond  given  on  appeal  from  the  order 
of  seizure  and  sale,  prior  to  1875.  In  Whan  vs.  Irwin,  27  An.  706,  the 
mortgaged  property  had  been  sold,  and  a  balance  of  the  mortgage 
debt  remained  unpaid.  A  rule  was  taken  on  the  surety  in  the  appeal 
bond;  and  our  predecessors  decided  without  dissent  that  as  there  was 
no  personal  judgment  against  the  appellant,  the  mortgagor,  no  execu- 
tion could  issue  against  him,  and  the  surety  could  not  be  held  liable. 
A  rehearing  was  granted;  and  the  court,  by  a  bare  majority,  three  to  two, 
decided  that,  after  exhausting  the  mortgaged  property,  the  mortgagor 
might  proceed  at  once  against  the  surety  in  the  appeal  bond.  In  sup- 
port of  this  the  eases  in  20  An.  179,  and  22  An.  35,  are  cited,  both  of 
which  relate  exclusively  to  the  amount  of  the  bond  to  be  given  on  an 
appeal  by  the  mortgagor  from  the  order  of  seizure  and  sale;  and  neither 
of  them  refers  in  any  manner  to  the  extent  of  the  liability  of  the  surety. 

Whan  vs.  Irwin  ignores  the  jurisprudence  of  half  a  century,  and 
the  express  terms  of  the  Code  of  Practice,  that  this  ex-parte  order  of 
court  is  not  a  judgment,  in  the  true  and  legal  sense  of  the  term;  and  it 
can  not  be  accepted  as  a  correct  statement  of  the  law.  In  the  subse- 
quent case  of  Gaines  vs.  White,  28  An.  632,  there  was  a  personal  judg- 
ment for  a  large  sum  with  recognition  of  the  mortgagee's  rights;  and 
that  judgment  was  appealed  from. 

Neither  the  mortgagor  nor  his  surety  guaranteed  the  sufiQciency  of 
the  mortgaged  property  to  pay  the  mortgage  debt,  as  the  Supreme 
Court  of  Maryland  well  said  in  2  Harris  &  Gill,  75.  The  specific  obliga- 
tion was  to  satisfy  such  judgment  as  might  be  rendered  against  the 
appellant  on  the  appeal.  No  judgment  was  rendered  against  him.  The 
order  of  seizure  and  sale,  to  the  extent  that  it  can  be  called  a  judgment, 
is  a  judgment  purely  in  rem;  and  the  decree  of  the  Supreme  Court  sim- 
ply affirmed  that  order.  If  it  can  be  said  that  the  appellant  and  the 
surety  bound  themselves  that  that  order  or  judgment  should  foe  satis- 
fled,  it  was  satisfied  by  the  sale  of  the  mortgaged  property.  When  the 
mortgaged  property  had  been  sold,  the  order  of  seizure  and  sale  was 
satisfied ;  and  the  proceeding  in  that  suit  was  at  an  end.  To  say  that 
the  surety  bound  himself  that  the  entire  mortgage  debt  should  be  paid, 
is  to  make  a  contract  for  him  to  which  he  never  consented.  The  order 
of  seizure  and  sale  did  not  condemn  the  mortgagor  to  pay  any  sum, 
much  less  to  pay  the  mortgage  debt.  It  merely  ordered  the  mortgaged 
property  to  be  sold,  whatever  it  might  yield ;  and  the  affirmance  of  that 
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order  did  not  condemn  the  mortgagor  to  pay  any  thing.  The  proof  of 
this  is  that  no  proceeding  could  be  taken  on  the  suit  via  executiva  to 
recover  of  the  mortgagor  the  balance  remaining  unpaid  after  the  sale  of 
the  mortgaged  property. 

It  is  elementary  that  the  obligation  of  the  surety  can  not  be  extended 
beyond  that  of  the  principal.  Gilbert  vs.  Meriam,  2  An.  162;  R.  C.  C. 
3087.  The  surety  in  this  case  was  not  bound  except  by  the  appeal  bond  ; 
and  there  is  nothing  in  that  bond  which  binds  the  principal  to  pay  the 
mortgage  debt.  By  what  process  of  reasoning  can  it  be  shown  that  the 
surety,  binding  himself  specifically  that  a  judgment  to  be  rendered  shall 
be  satisfied,  is  liable  for  another  and  a  wholly  different  judgment,  ren- 
dered in  another  and  a  wholly  different  suit?  On  the  aflarmance  by  the 
appellate  court  of  the  order  of  seizure  and  sale,  neither  before  nor  after 
the  mortgaged  property  has  been  sold  and  exhausted  can  any  writ  issue 
against  the  mortgagor  on  that  order.  How  can  his  surety  be  held  under 
the  more  onerous  condition  that,  on  sale,  judgment  and  execution  may 
be  obtained  against  him  to  which  the  principal  is  not  liable? 

In  Cartwright's  case,  3  An.,  the  satisfaction  of  the  judgment  appealed 
from  was  the  delivery  of  the  property  to  the  owner ;  that  is,  the  per- 
formance of  the  decree.  In  this  case,  the  satisfaction  of  the  order  'of 
seizure  and  sale  was  the  sale  of  the  mortgaged  property.  In  Wilson  vs. 
Churchman,  the  liability  of  the  defendant  was  fixed  by  the  judgment 
appealed  from;  and  the  cause  was  remanded  only  to  ascertain  the  precise 
amount  of  that  liability.  But  when  that  liability  was  ascertained  the 
judgment  was  not  that  rendered  by  the  appellate  court  on  the  appeal ; 
and  the  sureties  were  not  bound,  because  they  were  liable  only  for  such 
judgment  as  might  be  rendered  by  the  appellate  court  on  the  appeal, 
not  for  a  judgment  to  be  rendered  in  subsequent  proceedings  in  another 
court.  In  this  case  it  can  not  be  pretended  that  the  surety  on  the  appeal 
bond  was  liable  for  the  entire  mortgage  debt.  It  was  necessary  first  to 
sell  the  mortgaged  property;  and  a  new  suit  was  then  brought  to  enforce 
the  personal  liability  for  the  balance. 

The  proceeding  via  executiva  related  solely  to  the  liability  of  the 
mortgaged  property,  and  in  no  way  affected  the  personal  liability  of  the 
mortgagor.  The  surety  undertook  to  satisfy  such  judgment  as  might  be 
rendered  against  the  mortgagor  in  that  suit,  which  could  have  been  only 
for  costs  and  damages ;  and  he  did  not  in  any  manner  undertake  to  be 
liable  for  another  judgment,  in  another  suit  against  the  mortgagor. 

It  is  manifest  that  the  idea  of  the  liability  of  the  surety  in  such  a 
case,  for  the  balance  not  satisfied  by  the  sale  of  the  mortgaged  property, 
grew  out  of  the  demonstrated  error  in  18  La.  in  fixing  the  amount  of  an 
appeal  bond  on  the  dissolution  of  an  injunction ;  and  this  was  followed 
by  the  demonstrated  error  in  22  An,  in  calling  an  order  of  seizure  and 
67 
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sale  a  judgment  for  a  spe^iflcsum,  and  requiring  an  appeal  bond  in  sucU 
case  to  be  in  accDrdanco  with  art.  575  of  the  Code  of  Practice.  It  scorns 
to  me  contrary  to  right  and  justice  that  a  surety  in  such  a  bond  should 
be  held  as  guarantor  of  the  sufficiency  of  the  mortgaged  property ;  and 
that  the  mortgagee,  after  he  has  obtained  the  full  benefit  of  the  security 
which  he  accepted  in  the  contract  of  mortgage,  should  be  allowed  to 
recover  of  the  surety'  in  the  appeal  bond,  as  if  he  had  been  guarantor  of 
the  sufficiency  of  the  prop3rty,  and  surety,  originally,  for  the  debt 
secured  by  the  mortgage. 

There  is  proof  on  the  record  tending  to  show  that  plaintiff  paid 
part  of  the  city  taxes  at  fifty  cents  on  the  dollar,  which  are  deducted  in 
full  from  the  price  of  the  adjudication.  If  the  surety  could  be  held  lia- 
ble, he  ought  to  have  the  benefit  of  this  discount ;  and  the  case  should 
be  remanded  to  ascertain  the  amount. 

The  proceeding  by  attachment  dilTers  from  that  by  executory  pro- 
cess in  many  particulars ;  and  the  Code  of  Practice,  art.  732,  declares 
that  they  are  subject  to  different  rules,  and  must  not  be  confounded. 
In  a  suit  by  attachment  the  proo3eding  is,  in  form,  in  permnam.  An 
action  is  brought  to  recover  a  debt,  a  specific,  fixed  amount ;  and  the 
property  of  the  debtor  is  attached  for  the  purpose  of  biiiiging  him  into 
court;  and  to  secure  the  payment  of  the  judgment  that  may  be  ren- 
dered. If  the  debtor  is  absent  an  1  is  not  cited,  a  curator  ad  hoc  or 
advocate  is  appointed  to  represent  him,  and  is  cited  in  his  stead.  A 
juJgment  Is  rendered  against  the  defendant,  with  lien  and  privilege 
on  the  property  attache '.  That  judgment  is  for  a  specific  sum  ;  and  if 
the  curator  or  the  defendant  should  appeal  suspensively,  the  bond 
would  be  flxel  in  accordance  with  art.  575  of  the  C.  P.;  and  the  surety 
would  know  and  understand  that  he  was  bound  for  the  debt  if  it  was 
not  made  out  of  the  debtor  or  his  property,  in  the  event  of  the  afflrm- 
ance  of  the  ju  Igraent  by  the  appellate  court.  The  form  of  the  proceed- 
ing is  in  pnf\-ionam;  but  where  the  defendant  is  not  cited,  and  does  not 
make  personal  appearance,  the  proceeding  is  i7i  retn,  in  the  sense  that 
it  concludes  the  defendant  only  with  respect  to  the  property  attached ; 
and  no  other  property  of  the  debtor  could  be  seized  and  sold  under  that 
judgment. 

It  will  be  time  enough  when  the  case  arises  to  Inquire  what  would 
be  the  liability  of  the  surety  in  an  appeal  bond  in  an  attachment 
suit  where  the  defendant  has  not  been  cited  and  has  not  appeared  per- 
sonally and  the  value  of  the  property  attached  is  less  than  the  amount 
of  the  ju  Igment.  Reference  has  been  made  to  this  proceeding  now  and 
this  digression  made  only  because  it  has  been  suggested  that  the  pro- 
ceeding by  attachment  and  by  seizure  and  sale  are  subject  to  the  same 
rules.    The  C3de  of  Practice  declares  that  they  are  not ;  and,  it  may  be 
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added,  there  is  not  much  probability  that  a  curator  ad  hoc  would  be  able 
to  give  the  bond  for  a  suspensive  appeal  in  an  attachment  suit  without 
the  consent  and  assistance  of  the  defendant,  and  such  action  on  his  part 
as  would  bind  him  personally  by  such  Judgment  as  might  be  rendered 
on  the  appeal  by  the  appellate  court,  by  which  his  surety  would  also  be 
bound. 

It  may  be  that  the  proceeding  by  seizure  and  sale  interrupts  prescrip- 
tion; but  the  argument  and  decision  to  the  contrary  in  Harrod  vs.  Voor- 
hies  has  never  been  met  or  answered.  It  may  be  that  where  the  mort- 
gagor, having  obtained  an  injunction  on  opposition,  can  appeal  from  the 
judgment  dissolving  that  injunction  only  by  giving  bond  for  an  amount 
exceeding  by  one  half  the  mortgage  debt,  as  decided  in  18  La.  444 ;  though 
this  would  be  in  violation  of  the  general  rule  that  plaintiff  in  injunction, 
and  the  party  who  is  not  condemned  to  do  any  thing,  or  to  pay  any  thing, 
may  appeal  on  giving  bond  for  the  costs  only ;  and  it  may  be,  as  asserted 
in  22  An.  35,  that  to  appeal  suspensively  from  an  order  of  seizure  and 
sale,  the  mortgagor  must  give  bond  for  one  half  over  the  amount  of  the 
mortgage  debt,  contrary  to  all  the  analogies  of  the  law  in  kindred  cases. 
It  would  not  thence  follow  that  the  surety  in  such  a  bond  was  liable  for 
the  mortgage  debt,  or  for  the  amount  of  a  judgment  rendered  in 
another  suit,  for  the  remainder  not  paid  by  the  sale  of  the  mortgaged 
property.  His  obligation  is  specific  to  pay  and  satisfy  such  judgment  as 
may  be  rendered  "against  the  appellant,"  on  the  appeal ;  and  it  can  not 
be  extended  beyond  the  express  terms  of  the  bond.  A  judgment  for 
the  remainder,  a  judgment  in  another  suit,  is  not  the  judgment  appealed 
from,  nor  is  it  the  judgment  rendered  against  the  appellant  by  the 
appellate  court  on  the  appeal.  Until  such  a  judgment  has  been  ren- 
dered and  has  not  been  satisfied  the  surety  is  not  in  default :  his  condi- 
tional obligation  has  nit  become  absolute,  and  he  is  not  liable. 

Whan  vs.  Irvin  is  the  only  case  of  which  I  have  any  knowledge 
in  which  the  surety  in  an  appeal  bond  has  been  held  for  a  judgment 
rendered  by  another  court  than  that  of  the  appeal ;  and  in  another  and 
wholly  different  proceeding.  In  my  judgment  that  decision  and  the 
one  now  rendered  in  this  case  impose  upon  the  surety  an  obligation  to 
which  he  has  never  assented.  The  contrnct  of  suretyship  is  strictissima 
juris :  Whenever  resort  is  had  to  the  surety,  he  may  well  ask :  "  Is  it  so 
nominated  in  the  bond?"  And  if  it  is  not,  he  may  truly  say :  " Non  in 
hcec  ffJBdera  vent"  Instead  of  construing  the  obligation  of  the  surety  ' 
strictly,  Whan  vs.  Irvin  construed  it  liberally  against  the  surety,  and  in 
favor  of  the  obligee.  In  Whan  vs.  Irvin,  a  contract  was  made  for  the 
surety  and  enforced  against  him,  instead  of  the  contract  which  he 
actually  assented  to  and  made. 

Wilson  vs.  Churchman,  6  An.,  was  a  well  considered  case,  by  a  court 
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which  we  all  remember  with  pride  as  one  of  the  ablest  that  has  ever 
graced  the  Bench.  That  decision  commends  itself  to  my  judgment  and 
approval,  and  I  am  not  prepared  to  overrule  it. 

Dissenting,  as  it  is  my  misfortune  to  do  in  this  case,  from  all  my 
brethren,  due  respect  for  them  and  myself  has  compelled  me  to  state  at 
large,  as  I  have  done,  the  reason  by  which  I  am  controlled. 


No.  7013. 

Mrs.  a.  R  Richardson  vs.  Moses  Mann. 

^  iOdOi      "Where  the  pledeee  of  a  mortcrage  note.  In  whose  hands  it  has  been  placed  to  secure 

'  a  debt  due  him  by  the  Dledgor,  sells  the  property  mortga^red  to  secure  the  noto 

for  a  sum  less  than  the  amount  of  the  note,  and  immediately  resells  it  for  a 
larfirer  sum  than  that  of  the  note,  he  becomes  liable  to  the  pledgor,  not  fortho 
price  at  which  the  property  was  resold,  but  merely  for  the  amount  of  the  note. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.     Yoist,  J. 

Kennard,  Hotve  &  Prentiss  and  TF.  TV.  Leake  for  plaintiff  and  ap- 
pellee. 

Wickliffe  &  Fisher  for  defendant  ^nd  appellant. 

The  opinion  of  the  court  was  delivered  on  the  original  hearing  by 
Mark,  J.,  and  on  the  rehearing  by  Spencer,  J. 

Marr,  J.  Mrs.  Richardson  pledged  to  Mann,  Fischer  &  Co.,  as  col- 
lateral, two  notes  secured  by  mortgage  on  the  **Island  Plantation."  On 
the  4th  February,  1875,  it  was  agreed  between  her  and  Moses  Mann, 
of  Mann,  Fischer  &  Co.,  then  in  liquidation,  that  Mann  should  "  pro- 
ceed in  a  summary  manner,  by  the  25th  January,  1876,  to  collect  the 
notes  held  as  collateral,  or,  if  he  should  not  do  so,  he  obligates  himself 
to  pay  to  Mrs.  Kichardson  the  difference  between  the  sum  total  of  her 
indebtedness  to  Mann,  Fischer  &  Co.  and  to  Mann  individually  and  the 
notes  held  as  collateral,  it  being  optional  with  Mann  to  proceed  to  the 
summary  collection  before  the  25th  January,  1876,  should  he  so  desire." 

On  the  24th  January,  1876,  Mann,  Fischer  &  Co.  obtained  an  order  of 
seizure  and  sale  on  the  mortgage  notes  ;  but  their  attorney  apprehended 
that  the  evidence  on  which  that  order  was  granted  was  not  sufficient, 
because  he  had  offered  a  copy  of  a  copy  of  the  mortgage ;  and,  as  soon 
•  as  he  procured  from  New  Orleans  a  properly  authenticated  copy  of  the 
original,  he  submitted  that,  with  the  other  authentic  evidence,  and  the 
judge  ran  his  pen  through  the  figure  "24,"  in  the  order,  and  wrote  in  the 
line  above  "thirty-first" 

The  sale-day  in  the  parish  of  West  Feliciana  was  the  first  Saturday 
of  each  month.    The  first  Saturday  in  February  was  the  fifth  day  of  the 
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month ;  and,  of  course,  there  was  not  time  to  advertise  for  that  day: 
the  first  Saturday  in  March  was  the  fourth  day  of  that  month,  which 
was  a  legal  holiday,  a  dies  non,  by  express  statute :  so  that  the  sale  could 
not  have  been  made  on  that  day.  Act  of  1874,  p.  64.  The  sale  was  made 
on  the  first  Saturday,  which  was  the  first  day  of  April. 

This  suit  was  brought  on  the  24th  of  February,  1876,  to  recover  of 
Mann  the  amount  of  the  two  mortgage  notes,  85000,  with  eight  per  cent 
interest  from  January  25, 1874,  less  sundry  credits  set  forth  in  the  peti- 
tion, on  the  ground  that  Mann  had  *' failed  to  proceed  to  the  summary 
<5ollection  of  said  mortgage  notes  on  or  before  the  25th  January,  1876, 
according  to  said  contract,  and  refuses  to  pay  petitioner  the  balance  of 
her  notes  as  he  agreed  and  obligated  himself  to  do,  though  amicably 
requested,  and  having  been  put  in  default.*' 

The  answer  sets  out  the  facts,  the  obtaining  of  the  order  of  seizure 
and  sale  on  the  24th  January,  that  no  legal  sale  could  have  been  made 
prior  to  the  first  Saturday  in  April,  when  it  was  made :  that  plaintiff  suf- 
fered no  damage  or  injury  from  the  fact  that  the  suit  was  instituted  on 
the  81st  instead  of  the  25th  January ;  that  defendant's  counsel  had 
doubt  as  to  the  sufficiency  of  the  evidence  on  which  the  order  of  24th 
January  was  granted,  and  for  that  reason  sent  to  New  Orleans  for  addi- 
tional evidence,  on  which  the  date  of  the  order  was  changed  to  31st 
January ;  that  the  sale  could  not  have  taken  place  earlier  than  the 
1st  April  on  an  order  obtained  at  any  time  in  January ;  and  that  he  has 
carried  out  strictly  the  spirit  and  intent  of  the  contract. 

In  November  an  amended  petition  was  filed  in  which  it  was  charged 
that  on  the  1st  April  the  property  was  adjudicated  to  Moses  Mann  and 
others  for  $8200 ;  that  at  the  sale  Mann,  Fischer  and  others,  and  Vincent 
D.  Walsh  were  bidding  for  the  property,  when  Mann  persuaded  and  in- 
fiuenced  Walsh  not  to  bid,  and  as  soon  as  the  property  was  adjudicated 
to  Mann  and  others  they  sold  it,  before  leaving  the  place,  under  their 
agreement,  to  Walsh  for  910,000. 

That  the  illegal  acts  of  Mann  and  others  prevented  fair  competition 
and  sale  as  contemplated  by  law,  through  which  Mann  expected  to  de- 
fraud petitioner  of  one  half  the  difference  between  his  purchase,  $8200, 
and  the  sale  to  Walsh  for  $10,000,  amounting  to  $900  05. 

The  prayer  is  for  judgment  for  the  entire  amount,  as  set  forth  in 
the  original  petition. 

Defendant  answered  by  denial  of  each  and  every  allegation  in  the 
amended  petition  contained.  The  judgment  was  in  favor  of  plaintiflPs 
transferees,  McGehee,  Snowden  &  Violet,  for  85000,  with  interest,  subject 
to  sundry  credits,  as  prayed  for  in  the  original  petition  ;  and  defendant 
appealed.  Plaintiff,  in  answer,  prays  for  damages  for  a  frivolous 
appeal. 


Digitized  by  VjOOQIC 


1062  SUPREME  COURT  OF  LOUISIANA, 

Richardson  vb.  Mann. 

We  agree  with  the  district  judge  that  Mann  complied  with  his  con- 
tract to  proceed  in  a  summary  manner  by  the  25th  January,  1876.  He 
had  the  option  to  proceed  or  not  before  that  time ;  he  obligated  himself 
to  proceed  by  that  time.  He  actually  commenced  the  proceeding,  by 
obtaining  the  judge's  order  on  the  24th  January.  If  he  had  prosecuted 
the  sale  under  that  order,  with  all  possible  dispatch,  it  could  not  have 
been  made  before  the  first  Saturday  in  April. 

It  appears  from  the  testimony  of  Walsh  that  August  Fischer,  repre- 
senting Mann,  Fischer  &  Co.,  and  Willis  W.  Forrester,  who  held  one 
of  the  mortgage  notes,  concurrent  with  those  pledged  by  Mrs.  Rich- 
ardson to  Mann,  Fischer  &  Co.,  were  bidding  on  the  property  against 
Walsh.  Walsh  had  made  one  or  more  bids,  and  had  bid  more  than  he 
intended  when  he  left  home.  He  asked  the  sheriff  to  suspend  until  he 
could  have  a  talk  with  Fischer.  Does  not  remember  whether  or  not 
Mann  was  present  at  this  conversation.  He  did  not  bid  again  on  the 
property.  Did  not  bid  on  the  machinery,  which  was  sold  separately. 
After  the  sale,  and  before  leaving  the  place,  "  I  was  induced,  by  the  ad- 
vice of  Gov.  Wickliffo,  to  buy  the  property.  The  inducements  that  per- 
suaded me  to  purchase  was  the  deferred  payments,  enabling  me  to  meet 
them  with  the  crops  raised  on  the  place.  I  purchased  the  property  at 
$10,000,  one  half  cash,  and  balance  in  one  and  two  years." 

On  cross-examination  he  says  he  considers  $10,000  for  the  place,  in- 
cluding the  machinery,  on  the  terms,  half  cash,  balance  in  one  and  two 
years,  a  more  reasonable  price  than  his  highest  cash  bid,  which  was  be- 
tween 86500  and  87000,  for  the  place  alone,  without  the  machinery. 

"  Neither  Moses  Mann,  nor  August  Fischer,  nor  Willis  Forrester, 
nor  Max  Fifecher,  nor  any  other  person  persuaded  or  induced  witness  to 
cease  bidding  on  the  place.  Witness  ceased  bidding  because  he  thought 
that  Mr.  August  Fischer  would  give  more  for  the  property  than  witness 
would.  Witness  came  to  that  conclusion  from  the  conversation  he  had 
with  Mr.  Fischer.    ********** 

"Had  no  understanding  with  Mann,  Max  and  August  Fischer  and 
Forrester  in  regard  to  bidding  on  the  Island  plantation,  except  that  he 
told  August  Fischer  that  he  would  not  bid  any  more  than  he  had  already 
bid  ;  that  he  had  already  bid  more  than  he  expected,  when  ho  found  out 
that  the  machinery  would  be  sold  separately." 

The  testimony  fails  to  show  any  illegal  act,  any  thing  that  was  in 
any  respect  improper  on  the  part  of  Walsh,  or  the  other  parties  bidding 
on  the  property.  It  is  evident  that  he  was  influenced  mainly  by  the  ad- 
vice of  Gov.  Wickliffe  and  Louis  Sterling,  old  friends  of  his,  as  he  states, 
to  make  the  purchase ;  and  he  considered  the  terms  at  which  he  pur- 
chased better  than  his  highest  bid. 

The  district  judge  makes  no  reference  in  his  reasons  for  judgment 
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to  the  allogoil  illt*f?al  acts  of  Mann,  with  intent  to  defraud  Mrs.  Rich- 
ards ^n  ;  nor  do  we  think  it  necessary  to  say  more  than  that  it  is  without 
support  in  the  testimony  adduced.  The  decision  in  favor  of  plaintiff  is 
upon  the  sole  gr«>und  that,  in  the  transaction  with  Walsh,  "Mann  was 
acting  as  the  agent  of  Mrs.  Richardson,  and  she  is  entitled  to  the  benefit 
of  said  sale  at  S10,000." 

The  legal  title  to  the  two  notes  pledged  to  Mann,  Fischer  &  Co.  was 
in  them.  They  had  the  option  to  allow  Mrs.  Richardson  their  face  value 
and  interest,  or  to  proceed  on  them  by  the  25th  January,  1876.  They 
elected  to  proceed,  and  they  commenced  the  proceeding  on  the  24th  of 
January.  They  were  no  more  the  agents  of  Mrs.  Richardson,  in  pro- 
voking the  sale  of  the  mortgaged  property,  than  they  were  of  Willis 
Forrester,  who  held  one  of  the  series  of  notes  secured  by  the  same 
mortgage.  Their  object  was  to  collect  the  debt  due  them  by  Mrs.  Rich- 
ardson ;  and  their  only  obligation  to  her  was  to  collect  and  give  her  the 
benefit  of  her  share  and  portion  of  the  proceeds  of  the  sale.  If  the 
amount  thus  realized  on  the  two  notes  should  exceed  the  amount  of  her 
indebtedness,  for  which  they  were  pledged,  she  would  be  entitled  to  the 
excess.  They  did  not  buy  the  property  as  agents  for  Mrs.  Richardson, 
nor  did  they  sell  it  to  Walsh  as  her  ai^c^nts.  T!ioy  purchased  in  their 
own  right,  as  the  highest  bi  1  lers  ;  a'l  1  their  obligation  was  to  account 
for  the  proceeds.  Their  bid  was  88200.  The  costs  and  taxes  to  be  de- 
ducted were  J^935  70,  leaving  for  distribution  $7264  30.  Out  of  this  the 
sheriff  retained,  by  order  of  court,  S500,  to  answer  the  demands  of  Rud- 
man  and  Wagner,  who  claimed  privileges  on  the  machinery  and  imple- 
ments, leaving  for  actual  distribution  to  the  two  mortgage  creditors 
$6764  30. 

The  amount  of  Mrs.  Richardson's  two  notes  was    -    -  3o866  67 
And  the  amount  due  Forrester  was 2933  33 

Total  mortgage  debt j&eSCO  00 

If  the  $5t)0  retiiined  by  the  slieriff  should  come  into  this  distribu- 
tion, Mrs.  Richardson's  portion  would  be  just  double  that  of  Forrester, 
$i842  87.    Or,  if  the  $500  be  d^d acted,  her  share  would  be  84509  54. 

The  amount  due  by  Mrs.  Richardson  to  Mann,  Fischer  <fc  Co.  up  to 
the  date  of  the  sale  was  34841:  29.  If  her  share  of  the  proceeds  be  fixed 
at  34S42  87,  the  balance  against  her  would  be  81  42.  If  it  be  fixed  at 
$1509  54,  she  w^uld  owe  Mann,  Fischer  &  C  \  8^34  75.  In  either  case, 
Mrs.  Richardson  has  no  just  el  liin  or  c.iusa  of  action  against  defendant; 
and  she  had  none  at  the  time  the  suit  was  l)rought. 

The  judgment  of  the  district  court  is  tiierefore  annulled,  avoided, 
and  reversed ;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the 
demand  of  plaintiff  be  rejected,  and  her  suit  be  dismissed  with  costs  in 
this  court  and  in  the  district  court. 
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On  Rehearing, 

Spencer,  J.  The  questions  presented  and  to  be  determined  by  us 
on  this  rehearing  we  will  consider  seriatim. 

First — Is  the  pledgee  of  a  note  the  agent  and  mandatary  of  the 
owner,  and  in  case  he  buys  property  mortgaged  to  secure  the  note  for 
a  less  sum  than  the  amount  of  the  note,  and  immediately  resells  it  for 
a  greater  sum  than  the  note,  what  is  the  measure  of  his  responsibility 
to  the  owner?  Is  he  bound  to  account  only  for  the  price  at  which  he 
purchases;  or  at  the  pric«  at  which  he  sells;  or  is  he  liable  only  for  the 
amount  of  the  note  ? 

Although  for  the  purposes  of  collection  the  pledgee  is  considered 
to  have  the  legal  title  of  the  note  pledged,  still  he  is  not  really  the  owner 
of  it.  Art.  3166  C.  C.  declares  that  the  debtor  "  remains  proprietor  of 
the  pledge,  which  is  in  the  hands  of  the  creditor  only  as  a  deposit  to 
secure  his  privilege  on  it."  This  is  made  manifest  also  by  the  undoubted 
rule  that  when  there  is  no  fault  or  negligence  in  the  pledgee  the  loss  of 
the  pledge,  or  deterioration  of  its  value,  by  insolvency,  etc.,  must  be 
borne  by  the  pledgor.    1  An.  344. 

The  obligations  of  a  pledgee  are  in  substance  very  similar  to  those 
of  mandataries  and  agents.  In  17  Barbour,  492,  the  Supreme  Court  of 
New  York  say  that  **  a  creditor  holds  collateral  securities  as  the  agent 
and  trustee  of  his  debtor."  In  Moses  vs.  Murgatroyd,  1  John.  Ch.  119, 
Chancellor  Kent  said:  "  These  collateral  securities  are  in  the  nature  of 
trusts,  created  for  the  better  protection  of  the  debt."  In  1  An.  344,  our 
own  court  assimilate  the  responsibilities  of  pledgees  of  notes  to  those 
of  agents,  and  a  similar  doctrine  is  held  in  "  King  vs.  Harman,"  6  La. 
607. 

We  think,  therefore,  that  Mann,  in  the  enforcement  and  collection  of 
th*>  mortgage  notes  placed  in  his  hands  as  collaterals,  was  the  agent  or 
trustee  of  Mrs.  Riehardson,  and  is  not  permitted  to  speculate,  to  her 
prejudice,  upon  the  thing  pledged. 

Mr.  Story  on  "  Agency,"  sec.  207,  says:  "Indeed,  this  doctrine  is  so 
firmly  established  upon  principles  of  public  policy  that  no  agent  will  be 
permitted  to  take  *  *  any  profits  incidentally  obtained  in  the  execu- 
tion of  his  duty,  even  if  it  be  sanctioned  by  usage.  Such  a  usage  has 
been  severely  stigmatized  as  a  usage  of  fraud  and  plunder." 

Perry  on  Trusts,  J  427,  says:  "  Trustees  hold  a  position  of  trust  and 
confi  lence.  The  legal  title  of  the  trust  property  is  in  them,  and  gener- 
ally its  whole  management  and  control  is  in  their  hands.  At  the  same 
time  the  beneficiaries  of  the  trust  may  be  xoomen  or  children,  or  persons 
incompetent  to  protect  their  own  interests.  For  these  reasons,  to  pro- 
tect the  weak  and  helpless  on  the  one  hand,  and  to  prevent  trustees 
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trom  using  their  position  and  influence  for  their  own  gain,  and  to  pre- 
vent them  from  hazarding  the  trust  property  upon  what  they  may  think 
to  be  profitable  speculations  on  the  other,  they  are  not  allowed  to  make 
any  profit  from  their  office.  They  can  not  use  the  trust  property,  nor 
their  relations  to  it.  for  their  own  personal  advantage.  All  the  power 
and  influence  which  the  possession  of  the  trust  fund  gives  must  be  used 
for  the  advantage  and  profit  of  the  beneficial  owners,  and  not  for  the 
personal  gain  and  emolument  of  the  trustee.  No  other  rule  would  be 
«afe;  nor  would  it  be  possible  for  courts  to  apply  any  other  rule  as  be- 
tween trustee  and  cestui  que  trust  »  *  *  »  * 
."  A  trustee,  executor,  or  assignee  can  not  buy  up  a  debt  or  incum- 
brance to  which  the  trust  estate  is  liable  for  less  than  is  actually  due 
thereon  and  make  a  profit  to  himself :  but  such  purchase  inures  for  the 
benefit  of  the  trust  estate,  and  the  creditors,  legatees,  and  cestui  que 
trust  sheXi  have  all  the  advantages  of  such  purchase,           *          «  * 

**  So,  if  a  trustee  buys  the  trust  property  at  private  sale  or  public 
auction,  he  takes  it  subject  to  the  right  of  the  cestui  que  tmst  to  have 
the  sale  set  aside  or  to  claim  all  the  benefits  and  profits  of  the  sale  for 
Idmself.  ♦*»**#^t« 

"By  this  rule,  trustees  may  be  liable  to  great  losses,  while  they  can 
receive  no  profit ;  and  the  rule  is  made  thus  stringent  that  trustees  may 
not  be  tempted  from  selfish  motives  to  embark  the  trust  fund  upon  the 
■chances  of  trade  and  speculation.  If  a  trustee  charge  a  bonus  in  his 
account  for  his  skill  and  services  in  conducting  the  business  of  the 
trust,  it  will  be  set  aside.  ««*»** 

"All  persons  who  stand  in  a  fiduciary  relation  to  others  must 
account  for  all  the  profits  made  upon  moneys  in  their  hands  by  reason 
of  such  relatinD.  ******** 

"Agents,  guardians,  directors  of  corporations,  officers  of  municipal 
•corporations,  and  all  other  persons  clothed  with  a  fiduciary  character,  are 
subject  to  tills  rule." 

In  his  work  on  Bailments  Mr.  Story  says,  J  343  : 

"Another  duty  of  the  pawnee  at  the  common  law  is  to  render  a  due 
account  of  all  the  income,  profits,  and  advantages  derived  by  him  from 
the  pledge  io  all  cases  where  such  an  account  is  within  the  scope  of  the 
bailment.  If,  for  instance,  the  pawn  is  a  slave,  the  profits  of  his  labor 
are  to  be  accounted  for.  If  the  pawn  consists  of  cows,  horses,  or  other 
•cattle,  the  profits  of  their  labor  are  also  to  be  accounted  for,  if  within 
the  contemplation  of  the  parties.  The  Eoman  and  foreign  law  seem,  in 
all  cases  of  this  sort,  to  imply  an  obligation  to  account,  from  the  very 
nature  of  such  a  pledge.  In  rendering  an  account  of  the  profits,  the 
pawnee  is  at  liberty  to  charge  all  the  necessary  costs  and  expenses 
to  which  he  has  been  put,  and  to  deduct  them  from  the  income  or  profits. 
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If  he  has  sold  the  pledge  he  is  bound  to  j\<Krount  for  the  prncet'cis,  and 
to  pay  over  to  the  pawner  the  surplus  bf  yoiid  his  debtor  othf»r  dtnimnd^ 
and  the  necessary  expenses  and  charpres.  Potliier  tl.hiks  tlat  the  duty 
of  the  pawnee  goes  further ;  and  that  ho  is  bound  to  account  for  all  the 
profits  and  income  which  he  might  have  received  from  the  pledge  but 
for  his  own  negligence." 

See,  also,  Gibson  vs.  Hunter,  14  La.  121. 

But  in  the  case  before  us  the  total  mortgage  debt  bearing  on  tho 
property  amounted  to  only  $8800,  of  which  §5866  67  was  held  by  Mrs. 
Richardson,  and  §2933  33  by  Willis  Forrester.  The  property  was  bought 
in  by  four  persons  jointly,  and,  so  far  as  appears,  equally,  to  wit :  Moses 
Mann,  Max  Fischer,  August  Fischer,  and  Willis  Forrester ;  and  these 
four  made  a  joint  deed  without  assignation  of  parts  to  Walsh  for  ten 
thousand  dollars,  one  half  cash,  and  the  balance  at  one  and  two  years, 
with  eiglit  per  cent  interest  from  date,  and  attorney's  fees,  and  secured 
by  mortgage  and  vendor's  lien.  We  think  this  equivalent  to  a  cash  sale 
at  §10,000.  But  we  see  no  reason  why  we  should  allow  Mrs.  Richardson 
more  than  the  amount  of  her  notes.  We  do  not  think  the  agent's  re- 
sponsibility should  go  beyond  that.  If  he  realizes  the  full  amount  of 
the  notes,  there  is  no  speculation  at  her  expense  or  to  her  loss.  Wo 
think  that  under  the  circumstances  of  this  case,  when  the  property  was 
bought  in  for  §8200  and  on  same  day  and  at  same  place  resold  for  tea 
thousand  dollars  cash,  or  its  equivalent,  the  agent  should  not  be  permit- 
ted to  profit  by  the  resale,  except  to  the  extent  that  there  is  excess  over 
the  amount  due  the  pledger.  But  we  can  not  require  the  agent  to  pay 
more  than  he  realized.  As  we  have  seen,  Mann  was  only  one  of  four 
purchasers,  and  realized  therefore  by  the  resale  only  one  fourth  of  818(K> 
as  profit — say  §150.  Tliis  suit  is  against  Mann  only,  and  we  can  not  hold 
him  responsible  for  the  profits  made  by  his  cr^purchasers,  who  are  no 
parties  to  this  suit,  and,  for  aught  that  appears,  in  nowise  the  agents  or 
trustees  of  Mrs.  Richardson,  or  in  any  wise  accountable  to  her  for  any 
profits  realized  by  them.  S!ie  declares  upon  her  contract  with  Mann 
only,  of  date  February  4, 1875.  It  is  that  which  she  seeks  to  enforce  in 
her  original  petiti'^n  ;  while  in  the  amended  petition  she  simply  alh^grsa 
conspiracy  to  prevent  bidding  at  the  sale,  and  consequent  injury.  She 
does  not  ask  any  where  specifically  the  roU«»r  Ronjrht  on  this  rehearing; 
but  as  the  evidence  showing  the  relati  >ns  between  herself  and  Mann  is 
before  us  without  obj^^ction,  and  there  is  a  prayer  for  a  judgment  of 
§1500  and  "for  general  relief,"  we  think  we  can  allow  her  a  jtidgmcnt 
for  the  amount  lenlized  by  Mann  as  profits  on  resale.  As  we  have  seen, 
Mann  realized  a  profit  of  §1:50.  Giving  Mrs.  Richardson  the  benefit  of 
the  §500  retained  by  the  sheriff,  she  woul  1  still  owe  defendant  §1  42  after 
crediting  her  with  her  pro  rata  of  the  §S200,  less  costs. 
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Her  pro  rata  was,  after  deducting  costs,    -    -    -    -    ^4842  87 
Her  debt  to  defendant  was 4844  29 

Leaving  balance  due  by  her 8      142 

Which  being  deducted  from 450  00 

Leaves  due  by  Mann $  448  58 

But  should  the  $500  retained  by  the  sheriff  on  oppositions  or  any 
part  thereof  be  decreed  to  go  to  the  claimants  (opponents),  then  her  pro- 
rata^ to  wit,  two  thirds  of  these  3500,  or  of  such  part  thereof  as  may  be 
decreed  to  said  opponents,  must  be  deducted  from  the  above  sum  of 
$448  58. 

It  is  therefore  ordered  and  decreed  that  our  former  decree  be  set 
aside,  and  it  is  now  ordered  that  plaintiff,  Mrs.  Richardson,  (for  use  of 
McGehee,  Snowden  &  Violet,  subrogees,)  do  recover  of  Moses  Mann 
the  sum  of  §448  58,  with  legal  interest  from  April  3, 1876,  till  paid,  sub- 
ject to  a  credit  of  same  date  for  two  thirds  of  such  sum  as  shall  be 
awarded  out  of  the  8500  retained  as  aforesaid  to  said  opponents. 

It  is  further  ordered  that  this  cause  be  remanded,  for  the  purpose 
solely  of  ascertaining  the  amount  of  said  credit,  and  that  this  judgment 
be  not  executed  so  far  as  it  would  be  affected  by  said  credit  until  the  same- 
is  ascertained. 

It  is  further  ordered  that  plaintiff  and  appellee  pay  costs  of  this- 
appeal,  and  defendant  those  of  the  court  below. 


No.  6530. 

Augustus  F.  Hickman  vs.  Gustave  J.  Freret  et  al. 

In  order  to  mako  a  valid  appraisement  of  the  undivided  intcreflt  of  an  heir  in  a 
8U'»e(jsaion  which  hns  been  seized  under  a/f.  fa.,  it  is  proper  to  appraise,  not 
eich  separate  efTect  of  the  su^eession.  and  tlien  estimate  the  value  of  his  share 
of  such  effect,  but  to  appraise  his  interest  as  a  single,  undivided  thing,  and 
estimate  its  value,  after  deducting  the  debts  and  charges  of  the  succession. 

A  PPEAL  from  the  Fourth  District  Court,  polish  of  Orleans.    Campbell^. 

Jnlien  A.  Seghers  for  plaintiff  and  appellant. 

McEnery,  Ellis  &  Ellis  for  defendants  and  appellee. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Eg  AN,  J.,  and  on  the  rehearing  by  Spf:NCER,  J. 

EoAN,  J.  The  only  facts  material  to  the  issues  in  this  proceeding 
are  the  following :  The  plaintiff,  a  judgment  creditor  of  the  defendants, 
sued  out  a  writ  of  fieri  facias  under  which  the  sheriff  seized  and  adver- 
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tised  for  sale — to  use  the  language  of  his  return  and  of  the  notice  of 
eeizure  and  advertisement,  all  of  which  are  accordant—"  All  the  right, 
title,  and  interest  of  Gustave  Joseph  Freret  and  William  Peter  Freret  as 
heirs  at  law  of  the  succession  of  their  late  father,  James  P.  Freret ;  their 
^aid  interest  in  said  succession  consisting  of  one  undivided  twenty-sixth 
part  to  e«ich  of  them  in  and  to  the  property  hereinafter  described,  to 
wit :"  then  follows  the  specific  description  in  detail  of  three  certain  por- 
tions of  ground  in  the  city  of  New  Orleans,  nunibered  from  one  to  three; 
fourth,  a  certain  mortgage  note;  and,  fifth,  sundry  bills  receivable.  The 
property  was  separately  appraised  ;  No.  1  at  81500  ;  No.  2  at  $1800 ;  No, 
3  at  88000 ;  No.  4  at  8250,  and  No.  5  at  $25  cash,  making  the  appraise- 
ment of  the  undivided  interest  of  the  defendants  in  the  whole  property 
thus  seized,  appraised,  and  advertised  for  sale  amount  to  the  sum  of 
$3175.  At  the  sale  the  entire  interest  of  both  defendants,  as  thus 
described,  was  bid  in  by  J.  H.  Lagroue,  for  the  sum  of  82125,  a  few  dol- 
lars more  than  two  thirds  of  the  appraisement.  Lagroue  not  having 
<5omplied  with  the  terms  of  sale,  and  the  sheriff  not  having  completed 
the  adjudication  by  making  title,  the  present  rule  was  taken  by  the 
plaintiff  to  compel  them  to  do  so.  The  mode  of  seizure  adopted  was,  to 
«ay  the  least  of  it,  very  unusual.  Although  the  sheriff  professed  to 
«eize  all  the  right,  title,  and  interest  of  the  heirs  in  the  succession,  he 
describes  that  interest  in  all  the  proceedings,  as  we  have  seen,  to  be  one 
undivided  twenty-sixth  part  to  each  of  them,  in  and  to  specific  property; 
and  thereupon  the  sheriff  proceeded  to  Lave  each  piece  of  property,  and 
the  interest  of  the  defendant  heirs  in  each  piece  of  property,  separately 
appraised,  just  as  though  they  held  it  in  indivision  by  any  other  right  or 
title,  and  not  merely  as  succession  rights  subject  to  the  settlement  of 
the  succession.  It  is  not  true  to  say  of  an  heir  that  he  is  interested  as 
•such  in  any  proportion  in  any  or  all  of  the  property  of  the  succession. 
If  he  be  heir,  he  is  interested  in  proportion  to  the  number  of  heirs  in  the 
^succession  as  an  entirety,  subject  to  its  settlement  and  the  payment 
of  its  debts.  It  is  that  interest,  and  that  only,  which  as  an  incorporeal 
right  is  allowed  to  be  seized  and  sold  under  article  647  of  the  Code 
of  Practice.  See  Noble  vs.  Nettles,  3  R.  152 ;  Mayo  vs,  Stroud,  12  R.  105; 
Diamond  vs.  Courtney,  12!%^nnual,  251.  In  the  present  case  the  appraise- 
ment which  regulated  the  sale  was  not  that  of  the  right  of  the  heii-s,  but 
of  specific  interests  in  specific  property,  appraised  for  the  purposes  of 
the  sheriff's  sale  separately,  and  as  though  the  interest  of  these  heirs 
were  as  well  ascertained  and  as  definitely  fixed,  with  regard  to  each 
piece  of  property  appraised,  as  if  it  were  held  by  them  as  joint  owners 
with  other  co-proprietors.  While  it  is  as  necessary,  then,  to  appraise  for 
the  purposes  of  forced  sale  the  incorporeal  thing,  the  right  or  interest 
of  an  heir  in  a  succession,  and  while  for  that  purpose  it  is  proper  to 
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take  into  account  the  property  of  which  the  succession  consists,  it  is  Eot 
that  property  of  any  speciQc  or  proportionate  interest  in  it  which  is  sub- 
ject to  seizure  and  to  sale,  and  consequently  to  appraisement  with  that 
view  ;  but  it  is  simply  the  right  or  interest  of  the  heir  in  the  entirety, 
the  succession,  and  subject  to  its  settlement  and  the  payment  of  ita 
debts  and  charges,  which  should  be  appraised,  as  it  alone  can  be  seized 
or  sold.  This  was  not  done  in  the  present  case,  and  without  it  the  sale 
was  not  lawful,  and  can  not  be  enforced ;  practically,  the  purchaser  was 
made  by  this  appraisement  to  pay  for  what  he  did  not  get,  and  might 
never  get.  That  it  was  not  the  right  of  the  heir  which  was  appraised, 
is  manifest,  as  in  order  to  do  that  it  was  necessary  to  take  into  account 
not  merely  the  value  of  the  succession  property,  but  also  the  amount 
of  the  debts  and  charges  to  which  it  was  subject. 

The  court  below  discharged  the  rule  at  the  cost  of  the  plaintiff. 

The  judgment  is  correct,  and  is  affirmed. 


On  Rehearing. 

Spencer,  J.  The  right  of  an  heir  in  a  succession  is  an  incorporeal 
thing.  It  is  an  entity,  a  unit.  It  does  not  consist  in  specific  interests  in 
specific  things ;  for  when  determined  and  ascertained  by  the  liquidation 
and  settlement  of  the  succession,  such  things  may  form  or  constitute  no 
part  of  what  the  right  embraces.  It  is  not  true  to  say  that  the  heir  owns 
any  particular  part  of  any  particular  property  composing  the  succession* 
You  can  not  seize  or  sell  his  interest  in  any  specific  thing  belonging  to  the 
succession,  and,  therefore,  you  can  not  appraise  specific  and  particular 
things  in  order  to  a  sale  of  his  hereditary  right.  His  right  of  succes- 
sion is  in  some  sort  indivisible.  No  one  can  seize  a  fraction  of  it.  It  is  a 
single  right  and  not  an  aggregation  of  many  rights.  It  must  be  seized, 
appraised,  and  sold  as  a  unit.  For  the  purpose  of  approximating  its 
value,  the  appraisers  would  of  necessity  take  into  consideration  the  value 
of  the  active  mass  of  the  succession,  and,  also,  the  passives,  or  debtor 
and  obligations  thereof.  They  would  thus  ascertain  the  probable  net 
value  of  the  succession  in  gloho,  and  fix  the  value  of  the  heir's  succession 
right  by  taking  the  aliquot  part  represented  by  him  as  heir. 

As  stated  in  our  former  opinion,  the  appraisement  in  this  case  seems 
to  have  been  made  by  separately  valuing  the  heir's  interest  in  each  of 
several  pieces  of  property  said  to  compose  the  succession.  It  is  true 
that  the  appraisers  then  put  the  value  of  the  "total  undivided  haterest"" 
of  the  defendant  heirs  at  a  round  sum  of  $3175.  Perhaps  it  is  the  mode 
of  reaching  the  conclusion  as  to  value  which  is  irregular,  rather  than  the 
conclusion  itself,  since  there  is  a  round  sum  declared  by  the  appraisers 
to  be  the  value  of  the  heir's  right  under  seizure. 

But  if  the  seizure  and  appraisement  be  regular,  under  the  mortgage 
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-certificate  there  could  be  no  adjudication  at  the  price  said  to  have  been 
"bid  by  Lagroue,  $2125.  The  recorder  of  mortgages  certifies  as  existing 
on  the  property  seized  the  following  mortgages  "  in  tJie  names  of  Gustave 
J.  Freret  and  William  P.  Freret,"  to  wit :  "  The  mortgage  in  favor  of 
Theo.  Lercom,  act  of  O.  de  Armas,  notary,  dated  October  26,  1870,  to 
secure  the  sum  of  $6000,  interests  and  costs,  etc.,  recorded  October  28, 
1870."  Then  another  mortgage  before  Cuvillier,  notary,  in  favor  of  Chaa 
Xafitte,  for  $8500,  recorded  May  4,  1872.  There  are,  also,  other  ante- 
cedent mortgages  and  privileges  certified  to  exist.  These  mortgages 
are  certified  as  having  been  granted  not  by  the  ancestor ^  as  suggested  by 
plaintiff's  counsel,  hut  by  the  heirs,  G.  J.  and  rV,  P.  Freret. 

Plaintiff's  suit,  in  which  he  attached  the  property  in  question,  iwas 
not  commenced  till  November,  1875,  and  his  judgment  and  judicial  mort- 
gage were  only  registered  November  29, 1875. 

It  appears,  therefore,  that  there  were  operating  and  uncanceled 
upon  this  property  iico  antecedent  special  mortgages  granted  by  the 
jselzed  debtors,  and  amounting  to  $14,500  principal.  No  adjudication 
could  be  made  on  a  bid  less  than  the  amount  of  these  prior  special 
mortgages.    G.  P. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturbed, 


CoNCTBRiNO  Opinion. 

Egan,  J.  I  adhere  to  the  ^iews  expressed  in  the  original  opinion  in 
this  case.  I  do  not  regard  the  manner  of  seizure  and  of  appraisement 
adopted  in  this  case  as  merely  irregular.  In  my  opinion,  they  were  both 
Illegal,  for  the  reasons  stated  in  the  original  opinion,  and  under  the 
facts  therein  stated,  which  are  crpied  from  the  record.  I  concur  in  so 
much  of  the  opinion  now  read  as  holds  the  sale  in  question  bad,  for  the 
additional  reason  stated,  that,  even  assuming  the  validity  of  the  seizure, 
the  price  bid  was  less  than  the  special  mortgages  resting  upon  the  prop- 
erty. In  preparing  the  first  draft  of  the  original  opinion  I  had  taken 
that  view,  also.  After  consultation  it  was  omitted  as  unneceseary.  I 
still  adhere  to  that  view  of  the  case.  The  sheriff  states  that  he  seized 
and  offered  for  sale  the  entire  interest  of  the  heirs  in  the  succession, 
which  interest  he  states  is  one  undivided  twenty-sixth  interest  to  each  of 
them  (not  in  the  succession)  but  in  each  of  the  following  pieces  of  prop- 
erty— describing  them  as  stated  in  the  original  opinion.  This,  it  is 
xidmitted,  was  not  true — an  admission  which  is  conclusive  of  the  ques- 
tion that  the  heirs  had  not  and  could  not  have  any  such  interest  in  the 
particular  property  which  the  sheriff  professed  to  seize,  appraise,  and 
sell. 

I  concur  in  the  decree  aflQrming  our  former  decree. 
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Succession  of  J.  C.  Pateick.    Opposition  of  Carroll,  Executrix.         ^U149| 

T'ho  law  of  this  State  authorizing  the  revival  of  judj^mentB  was  not  intended  to  pro- 
vide any  different  mode  of  interrupting  prescription  of  j  udfirments  from  those 
applicable  to  other  forms  of  debt,  bat  was  only  intended  to  prevent  the  prescrip- 
fo  I  of  judgment  debts,  and  continne  them  in  force  for  ten  years  from  the 
datj  of  the  judijment  of  revival.  The  prescription  of  a  debt  evidenced  by  a 
judgment,  can  be  interrupted  in  the  samo  modes  as  the  prescription  of  debts 
evldonced  in  any  other  way,  except,  that  the  aeknowledffment  of  the  judgment 
debt  by  the  debtor  must  be  in  writing. 

The  written  acknowledgment,  or  judicial  admission  of  a  judgment  debt  of  a  suc- 
cession, made  by  the  executor  before  the  debt  is  prescribed,  will  interrupt  pre- 
scription. 

TTh'j  special  mortgage  creditor  of  a  succession  is  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  property  on  which  his  mortgage  rests  by  preference  over  the  expen- 
ses and  charges  of  the  administration,  only  when  there  are  other  funds  of  the 
succession  out  of  which  such  expenses  may  be  paid. 

A  PPEAL  from  the  Parish  Court  of  West  Baton  Eouge.    Hxjams,  J. 

Barrow  &  Pope  for  appellee. 

r/ios.  J,  Semmes,  Favrot  &  Lamon,  and  Chas.  Carroll  for  opponent 
tind  appellant. 

The  opinion  of  the  court  was  delivered  by 

Eg  AN,  J.  This  case  comes  before  us  on  two  appeals ;  one  taken  by 
the  opponent,  and  the  other  by  the  executor  of  the  succession.  The 
principal  question  grows  out  of  the  filing  in  this  court  of  a  plea  of  pre- 
scription of  ten  years  against  the  judgment  evidencing  tlie  claim  of 
opponent.  The  judgment  was  rendered  on  the  fourth  of  January,  1868, 
and  has  never  been  revived  under  the  statute.  The  plea  of  prescription 
was  filed  on  the  sixteenth  of  February,  1878,  more  than  ten  years  after 
the  rendition  of  judgment. 

Two  questions  confront  us  at  once  under  this  state  of  facts.  First: 
Do  the  general  rules  laid  down  in  the  Civil  Code  for  the  interruption  of 
prescription  of  debts  apply  to  judgments  as  well  as  to  other  forms 
of  obligation  ? 

Second :  If  they  are  thus  applicable,  has  prescription  been  inter- 
rupted in  the  present  case,  and,  if  so,  how?  Prior  to  the  act  of  1853 
our  law  provided  no  period  for  the  prescription  of  judgments;  debts 
thus  evidenced  and  decreed  to  exist  in  the  most  solemn  form  were 
80  highly  favored  and  considered  of  so  high  dignity  and  truth  that 
they  were  imprescriptible.  Then,  for  the  first  time,  it  was  pro\ided 
that  "all  judgments  for  money,  whether  rendered  within  or  without  the 
State,  shall  be  prescribed  by  the  lapse  of  ten  years  from  the  rendition  of 
■such  judgments ;"  thus  fixing  their  prescription  at  the  longest  time 
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known  to  our  law  for  the  prescription  of  personal  actions.  It  was,  how- 
ever, at  the  same  time  provided  that  any  party  interested  (not  merely  the 
judgment  creditor)  might  have  the  same  (judgment)  revived  at  any  time 
before  it  is  prescribed  by  having  a  citation  issued  according  to  law  to 
the  defendant  or  his  representative  from  the  court  which  rendered  the 
judgment,  unless  the  defendant  or  his  representative  show  good  cause 
why  the  judgment  should  not  be  revived:  and  that  "any  judgment 
revived  as  above  provided  shall  continue  in  full  force  for  ten  years  from 
the  date  of  the  order  of  court  reviving  the  same,  and  awy  judgment 
may  be  revived  as  often  as  the  party  or  parties  interested  may  desire." 
These  provisions  are  re-enacted  in  terms  in  the  Revised  Civil  Code, 
article  3547,  under  the  general  head  of:  "Of  the  prescription  which 
operates  a  release  from  debt ; "  and  under  the  particular  head  (which 
also  embraces  certain  other  particular  actions  and  personal  actions  in 
general  not  otherwise  provided  for) :  "  Of  the  prescription  of  ten  years.'* 
This  statute,  pajssed  originally  in  1853,  continued  in  the  revision  of  1855, 
1856,  and  again  in  the  present  Revised  Civil  Code  of  1870,  is  now,  as  we 
have  seen,  incorporated  with  and  placed  by  the  legislator  upon  the  same 
general  footing  as  other  prescriptions  operating  a  release  from  debt, 
and  under  the  general  head  of  "  Prescription,"  in  the  Code.  As  an  orig- 
inal question,  then,  it  would  hardly  have  occurred  to  any  one  to  distin- 
guish the  prescription  of  judgments  from  the  prescription  of  debts  oth- 
erwise evidenced,  except  as  the  time  of  acquiring  prescription  when  spe- 
cially provided,  and  except,  also,  as  to  the  higher  privilege  accorded  to 
judgment  creditors  of  preventing  prescription  altogether  by  the  action 
of  revival.  We  may  here  remark  of  this  peculiar  statutory  action  that 
it  is  not  to  be  confounded  with  the  interruption  of  prescription,  which 
when  the  statute  is  complied  with  is  not  interrupted  in  the  sense  and 
meaning  of  the  law,  but  is  considered  as  having  never  been,  as  being 
altogether  prevented  by  the  action  for  revival.  This  is  manifest  not 
only  from  the  fact  that  this  prevention  of  prescription  is  provided  for 
by  the  proviso  of  the  very  act  which  creates  it  under  other  conditions, 
but  because  by  the  terms  of  the  law  itself,  unlike  the  interruption  of 
prescription,  the  time  during  which  the  judgment  shall  continue  in  force 
is  counted  not  from  the  date  of  service  of  citation,  but  "  from  the  date 
of  the  order  of  court  reviving  the  judgment."  It  is,  however,  argued 
that  because  the  law  provides  a  means  for  the  revival  of  judgments, 
and  for  thus  continuing  them  in  force,  this  action  of  revival  is  the  only 
means  of  avoiding  the  effect  of  the  lapse  of  time  fixed  in  the  law  for 
their  prescription !  In  other  words,  that  debts  thus  ascertained  and 
decreed  to  be  due  in  the  most  solemn  form  known  to  the  law,  to  which 
the  highest  dignity  is  attached,  and  containing  one,  the  existence  and 
ezigibility  of  which  is  closed  by  the  rendition  of  the  judgment,  which 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  MAY,  1878.  1073 

Suooession  of  Patrick. 

theretofure  stood  as  a  perpetual  public  evidence  in  favor  of  the  creditor 
and  against  the  debtor,  were  placed  and  intended  to  be  placed  by  the 
passage  of  the  statute  providing  for  the  first  time  for  their  prescription 
"  in  duriori  casu "  than  any  and  all  other  debts,  of  however  little  dig- 
nity, and  however  evidenced !  Is  such  a  legislative  intention  to  be 
lightly  assumed  ?  We  say  "  in  duriori  casu,**  because  while  the  avoid- 
ance or  interruption  of  prescription  by  suit  against  the  debtor  is  always 
open  to  the  creditor  whose  debt  is  not  merged  in  judgment,  he  is  also  en- 
titled to  the  benefit  of  all  the  means  otherwise  provided  in  the  law  lor 
the  avoidance  or  interruption  of  prescription,  while  if  the  argument  now 
urged  be  well  founded  the  Judgment  creditor  alone  is  not  permitted  to 
profit  by  an  ackn'^wledgment  of  his  debtor  voluntarily  given,  or  by  any 
of  the  other  m3ans  of  interruption  known  to  the  law  and  applicable  to 
other  creditors  and  debts  without  distinction.  We  should  be  very  slow 
to  arrive  at  such  a  conclusion  unless  it  is  clear  that  such  was  the  legis- 
lative intention.  What,  then,  it  may  be  asked,  was  the  object  of  the 
Legislature  in  providing  in  the  same  act  for  the  revival  of  judgments  by 
citation  to  the  debtor  and  another  solemn  adjudication  by  the  same 
court  of  the  continued  existence  and  exigibility  of  the  judgment  debt  ? 
This,  we  think,  is  easily  answered.  But  for  the  proviso  of  the  act  the 
judgment  creditor  who  had  once  resorted  to  citation  to  bis  debtor  and 
thus  exhausted  his  legal  remedy  in  the  courts ;  who  having  once  sued 
and  attained  all  the  ends  and  objects  of  suit  would  not  again  have  been 
permitted  to  summon  his  debtor  before  a  court  of  justice  on  account  of 
the  debt  would  have  been  left  entirely  at  the  mercy  of  his  debtor  who 
might  not  choose  to  give  any  voluntary  acknowledgment  of  the  debt  and 
who  not  being  liable  to  citation  by  his  creditor,  as  in  case  of  ordinary 
debts  or  creditors,  had  nothing  to  do  but  sit  still  during  the  ten  years 
and  his  judgment  creditor  would  have  thus  been  completely  in  his 
power  notwithstanding  the  high  dignity  and  formal  judicial  ascertain- 
ment of  his  debt  Hence  it  was  that  the  same  statute  which  made  judg- 
ments prescriptible  in  ten  years  at  the  same  time  gave  the  creditor 
or  other  parties  interested  the  statutory  action  for  the  revival  and  con- 
tinuing  in  force  of  the  judgment— withoMt  reference  to  any  act  of  the 
debtor.  Had  the  statute  not  given  him  a  direct  action  in  some  form,  he 
would  have  had  none.  The  Legislature,  which  in  those  days  was  com- 
posed in  part  of  lawyers  of  eminent  ability,  it  may  be  well  assumed  saw 
this,  and  while  applying  prescription  to  judgments  at  the  same  time  and 
by  the  same  act  provided  this  peculiar  action  of  revival,  which  this  court 
has  repeatedly  held  to  be  so  exceptional  in  its  character  that  the  grounds 
or  evidence  upon  which  the  judgment  is  based  can  not  be  inquired  into, 
and  that  the  only  issues  pertinent  are :  Is  there  in  fact  a  valid  subsisting 
judgment,  rendered  by  a  competent  court,  and  is  it  still  exigible,  or  has 
68  /  , 
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it  been  extinguished  by  payment  or  in  some  other  lawful  mode  ?  It  is 
then  both  in  the  scope  of  inquiry  and  in  its  e£fects  wholly  uulilce  the 
ordinary  action  upon  debts  and  claims  not  in  judgment,  and  neither  by 
its  terms  nor  any  fair  construction  was  intended  to  provide  any  differ- 
ent mode  of  interrupting  prescription  of  judgments  from  those  ap- 
plicable to  other  forms  of  debt,  but,  as  we  have  said,  was  intended  alto- 
gether to  prevent  the  prescription  of  debts  evidenced  in  the  solemn  form 
of  judgments  and  to  '* continue  them  in  force^^  in  the  language  of  the 
statute,  not  for  ten  years  from  the  date  of  citation,  which  as  to  ordinary 
debts  interrupts  prescription,  but  for  "ten  years /rom  the  date  of  the 
order  of  court  reviving  the  same."  It  is  questionable  even  whether  any 
thing  more  than  a  mere  order  of  revival  is  necessary  under  the  statute, 
and  whether  it  is  necessary  to  await  the  delays  of  and  clothe  that  order 
in  the  form  of  a  judgment  at  all ! 

If,  then,  the  proceeding  under  the  statute  was  intended  to  revivify 
and  "  continue  in  force "  ab  oj'igine  the  judgment,  and  with  no  other 
scope  or  object,  how  can  it  be  said  to  be  at  all  events  the  only  and  ex- 
clusive means  of  "  interrupting  "  the  prescription  of  the  debt  evidenced 
by  the  judgment,  a  subject  and  matter  for  which  the  law  at  the  time  of 
the  passage  of  the  act  under  discussion  made  other  and  distinct  provis- 
ion? See  O.  C.  C.  arts.  3482-3486  inclusive,  and  arts.  3514-3520  inclusive; 
but  especially  arts.  3436  an  i  3516  and  3517,  which  among  the  causes  of 
interruption  of  prescription  provide  that  "prescription  ceases  to  run 
whenever  the  debtor  or  possessor  makes  acknowledgment  of  the  right  of 
the  person  whose  title  they  prescribed  "  or  "  of  the  debt"  If,  however,  there 
was  ever  reasonable  cause  for  doubt  on  this  subject  of  the  legislative 
intent,  it  was  removed  by  the  act  of  April  18, 1858,  entitled  an  act  to  re- 
quire wHtten  proof  in  certain  cases  (acts  of  1858,  p.  148),  the  first  section 
of  which  provides  "  that  hereafter  parol  evidence  shall  not  be  received 
to  prove  any  acknowledgment  or  promise  to  pay  any  judgment,  sentence, 
or  decree  of  any  court  of  competent  jurisdiction  either  in  or  out  of  the 
State  for  the  purpose  or  in  order  to  take  such  judgment,  sentence,  or 
decree  out  of  prescription  or  to  recover  (revive)  the  same  after  prescription 
has  run  or  been  completed,"  and  does  not  even  stop  there,  but  continues 
affirmatively  "  that  in  all  such  cases  the  acknowledgment  and  promise 
to  pay  shall  be  proven  by  lorlttcn  evidence  signed  by  the  debtor  himself  or 
by  his  specially  authorized  agent  or  attof*ney  in  fact"  Could  there  be  any 
clearer  legislative  interpretation  of  the  effect  of  the  act  of  1853  than  Is 
here  given,  or  any  clearer  evidence  that  prior  to  the  act  of  1858  there 
was  nothing  to  prevent  the  reception  of  parol  evidence  of  the  acknowl- 
edgment or  promise  to  pay  a  judgment  debt  as  well  as  one  in  any  other 
form?  And  what  would  be  the  meaning  or  purpose  of  the  Legislature 
In  prohibiting  the  reception  of  parol  evidence  for  such  purpose  in 
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futare,  if  evidence  in  any  form  could  not  be  received  at  all  ?  What,  too, 
becomes  of  the  positive  affirmative  provision  of  the  act  that  such 
.acknowledgment  or  promise  to  pay  any  judgment,  sentence,  or  decree 
of  any  court  of  competent  jurisdiction  shall  he  proved  by  luriiten  evidence 
signed  by  the  debtor  or  his  authorized  agent  ?  It  is  manifest  that  the 
act  of  1853  providing  for  the  prescription  and  revival  of  judgments  was 
not  then  considered  or  intended  to  exclude  any  competent  evidence  of 
the  acknowledgment  of  a  debt  in  the  form  of  a  judgment  more  than  if 
•in  any  other  form.  Had  there,  however,  been  at  any  time  reasonable 
•question  on  this  subject,  we  think  it  was  finally  settled  and  removed 
beyond  controversy  when  both  the  provisions  of  the  act  of  1858  and 
those  of  1853  were  incorporated  in  and  made  part  of  the  Revised  Civil 
Code  of  1870 ;  see  articles  2278  and  3547  of  the  existing  Code.  The  lat- 
ter article,  relating  to  the  prescription  and  revival  of  judgments,  comes 
binder  the  general  head  of  "Prescription,"  under  that  section  which 
treats  of  "  the  prescription  which  operates  a  release  from  debt ; "  and 
under  the  immediate  head  *•  of  the  prescription  of  ten  years,"  which  fol- 
lows in  its  order  the  provisions  of  the  Code  on  the  subject  "  of  the  pre- 
scriptions of  one,  three,  and  five  years,"  and  immediately  precedes  that  of 
thirty  years,  while  it  is  itself  preceded  by  the  provisions  of  the  Code  on 
the  subject  "  of  the  causes  which  interrupt  prescription,"  "  of  the  causes 
which  suspend  the  course  of  prescription,"  and  is  followed  with  only  the 
intervention  of  a  single  article  by  the  section  of  the  Code  under  the 
«ame  general  head  of  prescription  which  treats  "  of  the  rules  relative  to 
the  prescription  operating  a  dischai^e  from  debts,"  wherein  it  is  pro- 
vided (art.  3551)  that  "  The  preHcripiion  releasing  debts  is  interrupted  by 
-all  such  cases  (causes)  as  interrupt  the  prescription  by  which  property  is 
4K)quired,  and  which  have  been  explained  in  the  first  section  of  this 
chapter."  And  it  Is  also  interrupted  by  the  causes  explained  in  the  fol- 
lowing articles,  the  first  of  which,  art.  3552,  reads  :  "  A  citation  served 
upon  one  debtor  in  solido,  or  his  acknowledgment  of  the  debt,  interrupts 
the  prescription  with  regard  to  all  the  others,  and  even  their  heirs." 
And  the  next,  art.  3553,  that  "  a  citation  served  on  the  principal  debtor, 
■or  his  acknowledgment,  interrupts  the  prescription  on  the  part  of  the 
surety ; "  while,  under  the  preceding  head  referred  to,  among  the  causes 
-which  interrupt  prescription  are  enumerated  not  only  citation  before  a 
court  of  justice,  but  it  is  also  provided  (art.  3520)  that  "prescription 
•ceases  likewise  to  run  whenever  the  debtor  or  possessor  makes  acknowl- 
•edgment  of  the  right  of  the  person  whose  title  they  prescribed."  All  of 
the  provisions  quoted  are  general,  and  neither  by  the  terms  of  the  law, 
-nor,  we  think,  by  any  just  rule  of  interpretation,  can  they  be  applied  or 
•confined  to  any  particular  period  of  prescription,  or  to  any  particular 
-class  of  claims  or  evidences  of  debt  to  the  exclusion  of  others.    There 


Digitized  by  VjOOQIC 


1076  SUPBEME  COUBT  OF  LOUISIANA, 

Suooesston  of  Patrick. 

is  nothing  in  their  collocation  or  language  to  warrant  so  narrow  a  view, 
and  by  every  fair  and  well  established  rule  of  interpretation,  being  upon 
a  general  subject  under  general  heads,  and  being,  also,  general  in  their 
terms,  they  must  have  general  application  to  all  debts,  however  evi- 
denced. The  language  used  in  regard  to  the  prescription  of  judgments 
is  no  more  peremptory  than  that  in  regard  to  other  actions  or  debts 
prescriptible  by  ten  years,  or  by  any  shorter  or  longer  period.  In 
regard  to  all  alike,  where  there  is  no  prevention,  interruption,  or  suspen- 
sion of  prescription,  it  is  an  equally  *"  peremptory  and  perpetual  bar  to 
recovery,"  where  the  creditor  has  been  silent  for  the  "  requisite  time, 
without  urging  his  claim."  C.  0.  3459.  We  think,  then,  that,  subject 
only  to  the  exclusion  of  parol  evidence,  by  what  is  not  inaptly  termed 
our  statute  of  frauds,  the  prescription  of  judgments  may  be  interrupted 
like  other  debts,  or  debts  evidenced  in  other  form,  and  th^t  there  is 
nothing  to  exclude  the  acknowledgment,  promise  of  the  debtx>r  to  pay 
debts  of  such  high  dignity,  and  the  existence  and  amount  of  which  has 
been  ascertained  and  decreed  in  the  most  solemn  form  known  to  the 
law,  any  more  than  acknowledgments  of  other  debts  of  less  dignity, 
rank,  and  certainty.  It  may  not  be  amiss  to  remark,  also,  that  where 
the  proceeding  by  "scire  facias,'*  which  is  somewhat  similar  to  our 
statutory  action  of  revival,  prevails,  that  process  is  not  the  only  means 
known  to  the  law  for  the  interruption  or  prevention  of  prescription. 

Having  answered  the  first  inquiry  with  which  we  set  out  affirm- 
atively, it  only  remains  now  to  answer  the  second  (i.  e.) :  Has  prescrip* 
tion  been  interrupted  in  the  present  case,  and,  if  so,  how? 

On  the  fifth  of  March,  1875,  the  executor  of  Patrick  filed  a  pro- 
visional account  and  tableau,  from  which  the  Soniat  judgment,  claimed 
and  held  by  Mrs.  Carroll,  executrix,  was  altogether  omitted.  On  the 
twenty-first  of  April,  1875,  she  filed  an  opposition  asking  that  she  be 
placed  on  the  tableau  as  a  judgment  creditor,  with  the  proper  rank  and 
privilege.  There  was  judgment  in  the  parish  court  on  the  sixteenth 
of  October,  1876 ;  and  on  appeal  in  the  Supreme  Court,  April  16, 1877, 
the  opposition  was  sustained  after  a  vigorous  contest,  and  the  existence 
and  ownership  of  the  judgment  in  question  was  decreed  in  favor  of  the 
same  opponent,  contradictorily  with  the  executor  of  Patrick,  who  was 
ordered  to  file  a  new  and  amended  tableau,  and  to  place  upon  it  said 
judgment.  Accordingly  an  amended  account  and  tableau  was  filed 
by  the  executor  on  the  thirtieth  of  July,  1877,  and  the  judgment  of 
the  opponent  was  recognized  and  placed  upon  it ;  at  the  same  time,  how* 
ever,  the  executor  of  Dr.  Patrick  alleged  the  rendition  in  favor  of  the 
succession  of  a  judgment  versus  Mrs.  Ellen  G.  Patrick,  with  which  he 
claimed  to  compensate  to  its  amount  that  of  the  opponent,  Mrs.  Carroll ; 
and  also  alleged  that  since  the  decree  of  this  court,  before  recited,  he 
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had  instituted  suit  in  the  third  district  court  of  New  Orleans,  to  revoke 
and  set  aside  the  transfer  to  Mrs.  Carroll  of  the  Soniat  judgment,  which 
he  claimed  rightfully  to  belong  to  Mrs.  Patrick,  the  judgment  debtor  of 
the  succession,  and  asked  that  further  proceedings  in  the  matter  of 
account  and  tableau  be  stayed  till  the  determination  of  the  revocatory 
action  in  the  third  district  court  before  mentioned.  A  copy  of  this  pro- 
ceeding in  the  third  court  was  filed  in  the  present  case  on  the  thirtieth 
of  July,  1877,  and  appears  in  this  record.  Mrs.  Carroll  again  opposed, 
and  there  was  judgment  on  her  opposition  in  the  parish  court,  in  accord- 
ance with  the  former  decree  of  this  court,  and  recognizing  her  rank  and 
privilege  as  well  as  the  amount  of  her  judgment,  which  was  ordered  to 
be  paid  accordingly.  It  is  from  this  judgment  that  the  present  appeal 
Is  taken,  both  by  the  executor  and  by  Mrs.  Carroll,  the  opponent,  who 
complains  of  error  in  the  judgment,  which,  while  sustaining  her  opposi- 
tion so  far  as  to  recognize  her  as  a  judgment  creditor  to  the  full  amount 
of  the  Soniat  judgment,  and  refusing  the  claim  to  compensate  it  with  the 
Judgment  versus  Mrs.  Patrick,  still  preferred  to  her  certain  expenses 
and  charges  of  the  succession,  altogether  amounting  to  a  little  more 
than  $1100.  In  regard  to  this,  we  may  as  well  now  say  that  we  are  not 
prepared  to  say  the  parish  judge  erred  as  to  the  general  rank  of  the 
Items  going  to  make  up  the  sum ;  that  the  amounts  are  small,  and  such 
as,  from  their  nature  would  seem  to  be  legitimate  and  proper  expenses 
and  charges  of  the  succession. 

Becurring  again  to  the  other  branch  of  the  case :  An  examination 
of  the  pleadings  both  on  the  original  opposition  and  that  now  under 
consideration  discloses  the  fullest  and  clearest  possible  recognition  by 
the  executor  of  the  existence,  amount,  and  character  of  the  Soniat  judg- 
ment»  which  carried  with  it  a  vendor's  privilege  for  lands  sold  to  deceased, 
and  found  in  the  succession;  and  all  within  less  than  ten  years  from  the 
rendition  of  that  judgment,  as  we  have  seen  by  the  dates  already  given. 
In  the  answer  to  the  first  opposition  the  existence,  amount,  and  charac- 
ter of  the  judgment  were  not  disputed,  but,  on  the  contrary,  directly 
admitted.  It  was  only  the  transfer  to  Mrs.  Carroll  which  was  attacked 
as  simulated,  fraudulent,  and  illegal,  and  the  right  claimed  by  the  execu- 
tor to  compensate  it  with  the  same  demand,  not  then  in  judgment  against 
Mrs.  Ellen  G.  Patrick.  It  was  on  these  issues  that  our  former  decree,  of 
April,  1877,  was  rendered  against  the  executor,  and  in  favor  of  the  oppo- 
nent, as  heretofore  stated.  The  amended  account  and  tableau,  filed  sub- 
sequent to  that  decree,  in  July  last,  and  the  petition  of  the  executor  of 
Patrick  accompanying,  sets  forth  the  Soniat  judgment  with  the  utmost 
minuteness  of  detaU,  and  after  recognizing  and  placing  it  upon  the 
account  makes  up  a  statement  of  interest  both  on  that  and  on  the  judg- 
ment against  Mrs.  Patrick,  and  strikes  a  balance  after  deducting  it  from 
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the  Soniat  judgment  in  favor  of  the  latter  of  $4411  62.  The  aooount 
thus  stated  is  asked  to  be  approved  and  homologated.  It  is  difficult  to 
conceive  of  a  fuller  or  clearer  acknowledgment  and  judicial  admission 
in  the  most  solemn  form,  within  the  period  of  prescription  of  the  fulf 
amount  of  the  judgment  claimed  by  the  opponent  But  this  is  not  alL 
Nothing  could  be  more  specific  and  direct  in  the  way  of  acknowledg- 
ment of  this  judgment  than  the  petition  and  suit  in  the  third  district? 
court  of  New  Orleans  to  revoke  and  set  aside  the  transfer  of  it  from- 
Mrs.  Patrick  to  Mrs.  Carroll,  the  opponent  against  whom  the  prescrip- 
tion is  here  pleaded,  and  who  has,  year  after  year,  and  in  various  shapes- 
and  forms,  been  judicially  "urging  her  claim,"  to  use  the  language  of 
the  law.  C.  C.  3459.  She  has  been  any  thing  but  silent,  while  unfortu- 
nately for  his  plea  the  executor  of  Patrick,  in  his  vigorous  efforts  to* 
defeat  her,  has  been  equally  far  from  being  silent,  and,  as  we  have  seen,, 
has  in  every  pleading  filed  by  him  In  every  judicial  proceeding  down  to- 
the  present,  since  the  original  provisional  account,  not  only  admitted, 
but  himself  directly  alleged  the  existence  and  amount  of  the  judgment 
set  up  by  the  opponent,  and,  according  to  his  own  allegations  and  proof 
in  this  proceeding,  is  even  now  waging  vigorous  contest  to  restore  the- 
title  to  this  very  judgment  to  the  debtor  of  the  succession  which  he 
represents,  that  he  may  thereby  collect  his  debt  by  compensating  the  two 
judgments  pro  and  con.  The  existence,  exigibility,  or  amount  of  the 
Soniat  judgment  were,  indeed,  never  denied  by  the  executor  or  any  one- 
else  until  the  plea  of  prescription  of  ten  years  was  filed  in  this  court  in 
February  of  the  present  year.  It  is  quite  evident  that  counsel  has  relied 
in  support  of  the  plea  entirely  upon  the  idea  that  no  other  evidence^ 
except  the  order  or  judgment  of  revival  provided  by  the  statute  could 
avoid  the  effect  of  the  plea.  We  have,  however,  seen  otherwise  in  dis- 
cussing our  first  proposition ;  and  we  have  now  sufficiently  reviewed  the^ 
facts  of  this  case  to  make  it  manifest  that  not  only  by  the  most  solemn 
judicial  allegations  and  admissions  of  the  executor — who  represents  both 
the  succession  and  the  creditors — but,  also,  by  the  decree  of  this  court  on 
the  former  opposition  between  the  same  parties,  all  within  less  than 
ten  years  from  its  rendition  on  the  fourth  of  January,  1868,  the  judg- 
ment and  debt  of  the  opponent,  Mrs.  S.  E.  Carroll,  now  wife  of  Noble, 
has  been  taken  out  of  prescription,  which  has  thus  both  by  judi- 
cial proceeding  to  demand  and  enforce  the  debt,  and  by  the  most  sol- 
emn admissions  and  assertions  by  the  executor  of  its  existence,  beeD 
interrupted.  There  are  some  minor  objections  raised  by  counsel  to  the 
manner  of  proceeding  to  the  trial  of  the  opposition;  all  evidently 
intended  for  delay,  which  we  do  not  consider  it  necessary  to  notice,  as  it 
was  the  duty  of  the  executor  of  Patrick  after  our  former  decree  to  obey 
it  according  to  its  terms,  and  not  again,  in  the  face  of  that  decree,  to 
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claim  the  ri^ht  to  compenaate  the  judgment  of  oppoDent  with  that  against 
Mrs.  Patrick.    We  think  he  has  no  one  to  thank  but  himself  for  any  sub- 
sequent complieati  >ns  or  litigation  in  the  present  ease,  and  that  the  par- 
ish judge  did  not  err  in  disregarding  this  renewed  attempt  to  assert 
rights  already  decreed  adversely  to  his  pretensions  on  tho  former  appeal, 
or  in  giving  to  the  opponent  that  trial  of  the  opposition  to  which  she  was 
entitled  under  the  law,  as  the  case  then  stood.    The  same  plea  of  prescrip- 
tion of  ten  years  has  been  filed  in  this  court  against  the  judgments  of 
Rebecca  Rowe,  No.  1766,  and  William  Bogel,  No.  1953,  both  of  the  docket 
of  the  fifth  district  court  of  West  Baton  Rouge.    The  former  of  these 
appears  to  have  been  rendered  on  the  twenty-first  of  July,  1866,  and  the 
latter  on  the  eighteenth  of  April,  1867,  and  would  on  their  face  appear 
to  be  prescribed.    As,  however,  the  executor  of  Patrick  seems  from  this 
record  not  to  have  contested  these  judgments,  but,  en  the  contrary,  to 
have,  so  far  as  appears,  voluntarily  placed  them  and  the  costs  of  court 
in  them  on  his  account  and  tableau,  the  hr  m'>logation  of  which  he 
prayed  for,  and,  as  no  creditor  or  other  party  in  interest  appears  before 
us  to  confess  them,  we  think  justice  requires  that  these  judgment  cred- 
itors should  not  be  taken  unawares  by  the  plea  filed  in  this  court  for  the 
first  time,  when  they  had  good  reason  to  believe  their  judgments  not  only 
not  contested,  but  admitted.    We  will  not,  therefore,  conclude  them  by 
our  judgment    We  have  not  dwelt  upon  a  motion  to  dismiss  the  appeal 
of  the  executor  of  Patrick,  No.  7052,  but  will  now  say  that  we  think  the 
grounds  for  dismissal  untenable,  and  that  the  executor  had  a  right  to 
appeal.    The  motion  to  dismiss  is,  therefore,  overruled.    The  lands  upon 
which  Mrs.  Carroll,  executrix,  claimed  the  vendor's  privilrge  were  sold, 
in  the  succession,  but  an  opposition  was  filed  by  her  attorneys  for  her 
claiming  her  privilege  on  the  proceeds.    By  means  of  this,  and  of  her 
opposition  heretofore  filed,  and  that  now  before  us,  her  privilege  was 
preserved,  and  she  is  entitled  to  be  paid  her  judgment  out  of  the  pro- 
ceeds by  privilege  and  preference  over  all  other  creditors ;  and  if  there 
be  other  sufficient  funds  in  the  succession  to  pay  the  expenses  and 
charges  thereof,  by  preference  and  privilege  over  them,  also.    She  asks 
that  the  judgment  of  the  parish  court  be  modified  and  amended  as  to 
so  decree.    This,  we  think,  she  is  entitled  to.    The  appeals  of  Mrs.  Car- 
rol], executrix,  and  of  Butler,  executor  of  Patrick,  numbered  respect- 
ively on  the  docket  of  this  court  6957  and  7052,  were  both  in  the  same 
case  and  from  the  same  judgment.    They  were  argued  and  submitted 
together,  and  this  opinion  applies  to  and  covers  the  whole  case  on  both 
appeals,  the  only  difference  beiiig  as  to  the  matter  of  costs. 

It  is  therefore  ordered  and  decreed  that  the  pleas  of  prescription 
against  the  Soniat  judgment  of  Mrs.  Sarah  E.  Carroll,  executrix  of  Joseph 
Carroll,  deceased,  be  and  they  are  overruled,  and  the  judgment  below  be 
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SO  amended  as  to  her  as  to  require  that  the  debts  and  charges  allowed 
in  preference  to  hers  be  paid  out  of  the  funds  of  the  succession  of  Pat- 
rick derived  from  other  sources,  so  far  as  sufficient  for  that  purpose, 
before  any  contribution  thereto  is  called  for  or  made  from  the  funds  or 
price  of  the  land  upon  which  she  is  decreed  to  have  the  special  privilege 
of  vendor  for  the  payment  of  her  judgment,  and  that,  in  other  respects, 
as  to  her  and  her  said  judgment  and  debt,  the  judgment  of  the  court 
below  is  affirmed,  the  succession  to  pay  costs  of  both  courts  on  her 
appeal,  6957.  It  is  further  ordered  and  decreed  that  so  much  of  this 
case  as  relates  to  and  is  affected  by  the  plea  of  prescription  filed  in 
this  court  to  the  judgments  of  Rebecca  Rowe  and  of  William  Bogel  be 
remanded  to  the  court  below  for  the  trial  of  that  question  only,  and  as 
between  the  holders  of  said  judgment  and  the  succession  the  costs 
of  appeal  number  7052  by  the  executor  of  Patrick  await  the  judgment 
on  the  question  of  prescription,  and  as  to  all  others  that  said  costs 
be  paid  by  the  succession  of  Patrick. 


Dissenting  Opinion. 

Manning,  0.  J.  I  think  the  plea  of  prescription  should  be  sustained. 
In  my  opinion,  it  was  not  intended  by  the  legislature,  in  passing  the  act 
of  1853,  to  permit  any  other  method  of  preventing  the  prescription  of 
judgments,  save  that  of  a  citation  for  its  revival.  In  framing  that  law, 
the  General  Assembly  must  be  presumed  to  have  taken  into  considera- 
tion all  the  possible  modes  of  acquiring  prescription  of  obligations,  and 
of  interrupting  or  suspending  it.  The  law  about  to  be  framed  was  an 
innovation  of  a  mrst  serious  kind,  and  the  consequences  of  such  an 
enactment  must  have  been  foreseen.  Notwithstanding  those  possible 
consequences,  which  did  not  require  any  special  sagacity  to  discern,  it 
was  enacted  that  judgments  should  be  prescribed  by  the  lapse  of  ten 
years,  provided  however  that  the  party  who  wishes  to  keep  them  alive 
might  have  them  revived  by  pursuing  a  specified  course.  The  Soniat 
judgment,  which  opponent  now  owns,  has  never  been  revived,  nor  has 
citation  to  revive  been  served  upon  the  representative  of  the  defendant 
in  the  judgment.  Ten  years  have  passed  since  its  rendition,  and  I  think 
the  plea  fatal  to  its  continued  existence.  Sue.  Hardy,  25  Annual,  489. 
Smith  V.  Palfrey,  28  Annual.  615. 

Even  if  its  acknowledgment  by  an  administrator,  or  the  placing  it 
on  a  tableau  of  debts,  were  suflQcient  to  interrupt  presciiptlon,(and  I  do 
not  think  it  is  of  a  judgment)  in  this  case,  so  far  from  there  being  any 
acknowledgment  that  the  Soniat  judgment  was  a  valid  claim  against  the 
succession,  it  was  constantly  disputed — it  was  not  recognized  as  one  of 
the  liabilities  of  the  succession,  and  it  was  not  until  a  decree  of  this 
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court  wajB  made,  directing  that  the  executor  of  Patrick  should  place  it 
on  his  tableau,  that  any  recognition  of  it  was  ever  made.  When  that 
decree  was  made,  the  judgment  was  not  prescribed — ten  years  had  not 
elapsed — and  it  was  therefore  properly  made,  but  in  the  interim,  the 
full  term  has  passed,  and  the  plaintiff  or  her  assignee  has  neglected  to 
issue  any  citation  for  revival,  and  the  judgment  has,  as  I  think,  become 
•extinct. 

The  difficulty  lies  in  the  construction  of  the  act  of  1858,  which  is 
-said  in  the  Opinion  of  the  court  to  be  a  legislative  interpretation  of  the 
«ct  of  1853.  There  is  so  much  force  in  this  position  that  at  first  glance 
it  seems  conclusive.    Nevertheless  I  do  not  adopt  it. 

The  first  section  of  that  Act,  thie  object  of  which  was  to  require 
written  proof  in  certain  cases,  prohibits  parol  evidence  being  received  to 
prove  any  acknowledgment  to  pay  any  judgment  for  the  purpose  of 
taking  it  out  of  prescription,  or  to  recover  it  after  prescription  has  been 
i^ompleted,  but  requires  such  acknowledgment  to  be  in  writing.  It  may 
be  very  pertinently  asked,  if  nothing  but  a  citation  to  revive  can  prevent 
the  acquisition  of  prescription,  why  prohibit  a  parol  promise  from  pro- 
ducing that  effect,  and  why  enact  that  the  promise  must  be  in  writing  ? 

I  do  not  think  the  act  of  1858  can  be  held  to  be,  or  that  it  ever  was 
supposed  to  operate,  a  repeal  of  that  of  1853,  and  the  latter  had  ex- 
pressly enacted  that  the  judgment  should  be  prescribed  in  ten  years, 
providing  however  that  this  might  be  prevented  by  a  citation  to  revive. 
It  was  supererogatory  for  the  legislature  to  say  in  1858  that  a  parol 
promise  to  pay  a  judgment  should  not  interrupter  prevent  prescription, 
but  that  the  promise  must  be  in  writing,  because  at  that  time  it  was 
positive  law  that  neither  the  one  nor  the  other  could  produce  that  effect 
so  as  to  revive  the  judgment.  The  act  of  1853  had  rigorously  declared 
that  the  lapse  of  ten  years  would  inevitably  destroy  a  judgment  unless 
the  party  owning  it  shoijld  before  the  completion  of  that  period  cite  the 
judgment  debtor  to  revive  it.  It  was  superfiuous  afterwards  to  say,  a 
parol  promise  to  pay  should  not  enable  one  to  recover  it,  for  neither  pa- 
rol nor  written  promise  could  effect  its  revival.  It  should  be  observed 
that  the  act  of  1858  does  not  enact  in  positive  terms  that  a  written  prom- 
ise shall  interrupt  prescription,  and  thereby  repeal  p'fo  ianto  the  act  of 
1853,  but  that  hereafter  parol  evidence  shall  not  be  received  to  prove  any 
acknowledgment  of  a  judgment,  but  the  same  must  be  in  writing.  The 
prohibition  was  unnecessary,  because  after  you  had  received  in  evidence 
both  the  parol  and  the  written  promise,  and  the  proof  of  acknowledg- 
ment was  complete,  you  were  as  far  as  ever  from'keeping  the  judgment 
alive,  inasmuch  as  the  law  of  1853  had  stricken  it  with  an  incurable  pa- 
ralysis, if  its  holder  had  neglected  to  have  issued  a  citation  for  its  re- 
vival 
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There  are  peculiarities  of  diction  in  br»th  the  texts  of  the  law  of  185& 
which  strengthen  my  construction  of  it,  if  they  affect  it  a*  all.  The  word 
•  recover '  in  the  first  section  has  recoiivrer  in  the  corn^sponciinpr  text,  so 
that  we  are  not  left  free  to  conjecture  tl  at  'revive'  was  intended  to  bo- 
used, as  we  certainly  should  if  *revicre'  was  in  the  corresponding- 
French  text 

The  law  of  1858  then  is,  that  you  must  have  a  written  promise  ta 
pay  a  judgment  in  order  to  take  it  out  of  prescription,  or  to  recover  it 
after  prescription  has  been  completed.  The  law  of  1853  had  already- 
enacted  that  prescription  was  completed  in  ten  years  unless  you  had  com- 
menced proceedings  to  revive.  The  harmonious  construction  of  the  two^ 
laws  is,  that  a  citation  to  revive,  timely  served,  keeps  the  judgment  con- 
tinuously alive,  while  a  written  promise  or  acknowledgment  will  enable- 
you  to  recover  the  judgment,  after  prescription  has  been  completed — 
will  enable  you  to  revitalize  it. 

But  in  that  case,  you  must  bring  your  suit  on  the  extinct  judgment^ 
and  shew  your  right  to  recover  by  proving  the  written  promise  or  ac- 
knowledgment. Nothing  of  that  kind  has  been  done  here — nothing  has- 
been  done  at  all,  except  to  contest  the  accounts  or  tableaux  of  the  ad- 
ministrator of  the  deceased  judgment  debtor. 

There  is  still  another  fatal  objection  to  the  construction  of  the  ma-^ 
jority  of  the  court.  The  act  of  1858  is  now  sec.  2818  of  the  Revised 
Statutes  of  1870.  The  act  of  1853  is  now  art.  3517  of  the  Revised  Civil 
Code.  Where  these  conflict,  the  Code  must  prevail.  The  act  of  1853 
must  then  prevail  over  that  of  1858,  and  the  enactment  which  impera- 
tively requires  a  citation  to  revive  as  the  only  method  of  keeping  alive 
a  judgment,  or  of  preventing  prescription,  is  the  paramount  law.  How 
then  is  it  possible  for  this  Soniat  judgment  to  escape  an  extincti  n,  twice- 
pronounced  by  the  legislative  will  as  sure  tx>  befall  all  judgments  that 
have  not  been  revived,  or  the  judgment  debtor  cited  for  revival  within 
ten  years  ? 
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Hon.  T.  C.  Manning,  CJdef  Justice, 
Hon.  R  H.  Marr, 

Hon.  a.  DeBlanc,  ^       .  ,    ^     . 

XT       TTT  -n  in  y  Associate  Justices, 

Hon.  W.  B.  Eoan, 

Hon.  W.  B.  Spencer, 


No.  1015. 
Su(x:ession  of  Oramel  Hinckley.    On  Exception  of  Heirs. 

When  the  judfirment  of  the  lower  court  on  an  exception  filed  to  the  account  of  a 
syndic,  is  in  effect  the  dismissal  of  his  account,  and  a  refusal  to  hear  his  proofs 
of  its  correctness,  he  is  entitled  on  his  averment  that  he  can  file  no  other  ac- 
count, to  an  appeal  from  the  judf^ment. 

An  exception  to  the  account  of  a  syndic  on  the  firround  of  its  unintelligibility. 
should  clearly  set  forth  wherein  it  is  amenable  to  such  an  objection,  and  the 
syndic  should  be  allowed  to  introduce  proofs  of  its  correctness. 

A  PPEAL  from  the  Parish  CJourt  of  St  Landry.    Fontenot,  J. 

JE.  D.  Estilette  and  Kenneth  Ballio  for  heirs  and  appellees. 
Jos,  M,  Moore  for  syndic  and  appellant 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    Oramel  Hinckley  died  several  years  ago  insolvent. 
A  meeting  of  his  creditors  was  called,  and  they  deliberated  upon  and 
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determined  the  mode  of  settlement  of  the  estate,  and  appointed  Domi- 
nique Lalanne  syndic.  He  assumed  charge,  and  has  filed  his  final  ac* 
count  of  his  gestion.  Due  publication  was  made  of  this  filing,  and  the 
heirs  were  cited  to  appear  and  oppose  it,  if  there  should  be  causa  They 
appeared,  and  instead  of  an  opposition;  filed  an  exception,  averring  that 
they  were  unable  to  understand  the  account  because  of  its  obscurity, 
and  unintelligibility,  and  because  it  is  not  a  full  and  fair  account  as 
contemplated  by  law,  and  they  pray  that  the  syndic  be  ordered  to  file 
another. 

They  do  not  specify  or  particularize  the  obscurities,  nor  in  what 
respect  the  account  is  unintelligible,  nor  why  they  consider  it  unfair  or 
incomplete.  The  court  sustained  their  exception,  and  the  syndic  ap- 
peals. The  heirs  now  move  to  dismiss  the  appeal,  because  it  is  from  an 
interlocutory  order,  and  works  no  irreparable  injury. 

The  judgment  is  in  effect  a  dismissal  of  his  account,  and  a  refusal 
to  receive  his  proofis  of  its  correctness,  and  is  irreparable,  if  his  aver- 
ment be  true  that  he  can  file  no  other. 

The  motion  to  dismiss  is  refused. 


On  the  Exception. 

In  October  1871,  the  syndic  filed  a  tableau  of  classification  of  the 
debts  of  the  succession,  and  a  provisional  account  of  his  administration. 
The  heirs  opposed  the  homologation  of  this  tableau  and  the  account, 
which  they  subsequently  withdrew,  and  a  homologation  was  decreed, 
and  the  syndic  was  ordered  to  pay  the  debts  and  charges  as  they  were 
classified.  The  syndic  obeyed  this  mandate,  and  the  account  now  filed 
is  a  statement  of  what  he  did  under  that  decree. 

The  heirs  have  not  opposed  the  account  specifically,  but  content 
themselves  with  averring  their  inability  to  understand  it,  and  do  not 
point  out  in  what  particularw  it  falls  to  be  full  or  fair.  Wo  do  not  partici- 
pate in  their  want  of  comprehension.  On  the  contrary  it  appears  on  its 
face  to  have  been  stated  with  more  than  ordinary  perspicuity,  and  com- 
pleteness. 

The  syndic  was  entitled  to  have  the  objections  to  the  account  set 
forth  with  sufficient  detail  to  enable  him  to  know  what  they  were.  A 
general  opposition  even  would  put  him  to  the  proof  of  each  item,  as  it 
is  assimilated  to  the  plea  of  the  general  issue  in  an  ordinary  suit,  and 
would  require  the  production  of  his  vouchers  on  the  trial,  or  other  proof 
equivalent  thereto.  The  syndic  has  not  had  an  opportunity  to  offer  any 
voucher,  or  to  establish  the  correctness  of  his  account  in  any  way.  He 
13  bound  only  to  file  an  account,  sufficiently  full  and  specific  as  to  be  in- 
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telligible  to  ordinary  comprehension.  He  is  not  bound  to  supply  the 
heirs  with  the  faculties  which  will  enable  them  to  comprehend  it. 
The  judgment  of  the  lower  court  is  erroneous.  Therefore 
It  is  ordered,  and  decreed  that  the  judgment  of  the  court  a  qua  is 
avoided  and  reversed,  and  the  exception  of  the  heirs  is  overruled  and 
dismissed,  and  the  cause  is  remanded  to  be  proceeded  with  according  to 
law,  the  appellees  paying  costs  of  appeal 


No.  1016. 
Frakk  Gonzales  vs.  J.  T.  Lindsat,  Tax  Colleciob. 

When  the  constitutionality  of  a  tax  is  at  issue,  this  court  has  jurisdiction:  regard- 
less of  the  amount  in  dispute. 

The  justices'  courts  have  authority  to  issue  Injunctions  in  all  tax  suits  brought 
before  them  of  which  they  have  jurisdiction. 

When  a  party  sues  in  a  justice's  court  to  enjoin  the  collection  of  an  alleged  illegal 
tax.  it  is  not  necessary  to  allege  any  specific  Indebtedness  by  way  of  damages, 
in  order  to  give  the  court  jurisdiction. 

The  police  jury  of  a  parish  are  not  a  necessary  party  to  a  suit  brought  by  the  State 
tax  collector  to  enforce  the  payment  of  parish  taxes. 

An  ordinance  of  a  police  jury,  passed  prior  to  April  20. 1877,  imposing  a  parish  tax 
of  over  four  mills  on  the  dollar  for  general  parochial  purposes,  and  not  after- 
ward sanctioned  by  the  vote  of  a  majority  of  the  taxpayers  of  the  parish,  is 
iUegal. 

APPEAL  from  the  Justice's  Court,  Third  Ward,  parish  of  Cameron. 
Oee,  J. 

Oeo,  K  Wells  for  plainti£f  and  appellant 
A,  J.  Kearney  for-defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  appellee  moves  to  dismiss  on  the  ground  that 
the  sum  in  dispute  is  less  than  $500,  and  there  is  no  question  of  the  con- 
stitutionality or  legality  of  any  tax  involved. 

The  sole  question  is  the  legality  of  a  tax,  and  that  gives  jurisdiction, 
regardless  of  the  amount.    The  motion  is  frivolous,  and  is  denied. 


On  the  Mebits. 

An  injunction  was  obtained  by  the  plaintiff  to  restrain  the  collection 
of  an  aUeged  illegal  tax.  The  police  jury  of  Cameron  parish  had  levied 
parish  taxes  on  the  assessment  rolls  for  1876  to  an  aggregate  amount  of 
eighteen  mills  on  the  dollar.  The  plaintiff  alleges  that  this  levy,  which 
is  in  excess  of  the  rate  permitted  by  law,  was  not  sanctioned  by  a  vote 
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of  a  majority  of  the  tax  payers,  and  is  therefore  illegal.  He  tendered 
the  sum  he  actually  owed,  on  a  levy  of  four  mills  on  the  dollar,  in  legal 
tender  currency,  and  injoined  the  threatened  sale  of  his  property  for 
the  purpose  of  collecting  the  excess  of  the  amount  he  legally  owed. 

The  defendant  excepted  to  the  action,  and  moved  to  dissolve  the 
injunction  on  these  grounds ; 

1.  That  the  court  had  no  authority  to  grant  the  injunction. 

The  writ  was  issued  by  the  same  Justice's  court,  in  which  the  tax 
collector  had  proceeded  for  the  enforcement  of  the  tax,  and  was  the 
proper  tribunal  to  hear  and  try  the  injunction.  Justices  of  the  Peace 
are  authorized  by  express  law  to  issue  injunctions  in  causes  within  their 
jurisdiction,  and  special  authority  is  conferred  upon  them  to  take  juris- 
diction of  all  claims  for  taxes  when  their  amount  does  not  exceed  one 
hundred  dollars  exclusive  of  interest.  Code  of  Practice,  arts.  1063, 
1064,  1096,  1126,  1152. 

2.  That  the  tax  collector  had  given  bond  for  ten  thousand  dollars, 
and  as  this  action  is  against  him  in  his  official  capacity,  his  bond  is 
necessarily  attacked,  and  its  amount  puts  this  case  beyond  the  jurisdic- 
tion of  the  Justice's  court. 

Although  we  find  this  ground  repeated  in  the  defendant's  brief,  we 
doubt  if  he  was  serious  in  urging  it.    It  is  wholly  untenable. 

3.  There  is  no  allegation  in  the  plaintiff's  petition  of  any  specific 
indebtedness  by  way  of  damages  upon  which  the  court  could  predicate 
jurisdiction. 

Nor  need  there  be.  Jurisdiction  is  given  to  that  court,  and  to  this, 
by  the  allegation  and  the  fact  that  the  defendant  was  about  to  enforce 
the  collection  of  an  illegal  tax  by  the  forced  alienation  of  the  plaintifTs 
property. 

4.  The  defendant  derived  his  authority  to  collect  taxes  from  the 
police  jury,  and  that  body  is  a  necessary  party  to  any  suit  to  restrain 
their  collection. 

That  is  a  mistake.  The  defendant  derives  his  authority  from  the 
legislature,  which  has  made  the  collector  of  the  State  taxes  also  the  col- 
lector of  the  parish  taxes.    Rev.  Stats,  sec.  2792. 

But  if  it  were  otherwise,  and  he  derived  his  authority  direct  from 
the  police  jury,  that  body  would  not  be  a  necessary  party  to  this,  or 
any  similar  suit. 

The  resolutions  or  ordinances  of  the  police  jury  are  illegal  and  null, 
so  far  as  they  authorize,  or  attempt  to  impose,  a  parish  tax  greater  than 
four  mills  on  the  dollar  for  general  parochial  piirposes.  There  are 
special  laws  authorizing  other  special  taxes  for  special  purposes.  Lafitte 
V.  Morgans,  29  Annual,  1. 

The  act  of  1877,  authorizing  police  juries  to  levy  a  tax  of  ten  mills 
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•on  the  dollar,  and  an  a  Mitiotiiil  tax  under  certain  specified  circum- 
stances, was  not  passed  until  April  20th  of  that  year.  The  ordinances 
of  the  Cameron  police  jury,  under  which  the  defendant  was  proceeding, 
-were  all  adopted  prior  to  that  date,  and  consequently  before  that  body 
had  legal  authority  to  impose  a  tax  of  that  date. 

The  lower  court  sustained  the  exception,  and  dissolved  the  injunc- 
tion.   This  is  error.    Therefore 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
■Justice  of  the  Peace  herein  is  avoided  and  reversed,  and  it  is  further 
decreed  that  the  injunction  be  reinstated,  and  that  the  lower  court  pro- 
•ceed  to  the  hearing  of  the  same.  It  is  also  adjudged  and  decreed  that 
the  plaintiff  recover  of  the  defendant  the  costs  of  appeal. 


No.  1017. 
Maraist,  Foornet  &  Co.  vs.  C.  Caillieb,  Administratrix. 

IVhen  parties  silently  acQuiesce  in  and  enjoy  the  benefits  of  a  confession  of  jud«r- 
ment  rnade  in  their  names  by  an  attorney  at  law,  who  has  act^^d  In  the  matter  to 
their  knowledge  as  their  representative,  they  will  be  estopped  from  afterward 
denying:  the  authority  of  the  attorney  to  represent  them. 

The  makers  of  a  promissory  note  can  not  annul  a  judgment  obtiiined  against  them 
on  said  note  by  the  administrator  of  a  succession,  on  the  ground  that  the  note 
did  not  belong  to  the  succession,  or  on  the  ground  that  the  administrator  was 
not  qualified  to  act  as  such. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Martin. 
Fontelleu,  J. 

F.  &  M.  Voorhies  for  plaintiffs  and  appellants. 

Moiiton  &  Martin  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  In  the  suit  of  Celestine  Caillier,  administratrix,  vs.  Ma- 
raist, Fournet  &  Co.,  plaintiff  obtained  judgment  against  said  firm  and 
G.  A.  Fournet  for  8558  30,.  being  the  amount  of  their  promissory  note 
payable  to  the  order  of  Joseph  Caillier,  of  whom  plaintiff  was  sole  heir 
^nd  claimed  to  be  admiaistratrix. 

The  judgment  was  rendered  after  answer  by  all  the  defendants,  in 
"Turhich  thr^y  confessed  their  indebtedness.  Tliis  answer  was  signed  by 
G.  A.  Fournet,  as  their  attorney  at  law.  In  the  judgment  it  is  recited 
•as  having  been  rendered  "  by  reason  of  the  law  and  evidence  being  in 
favor  of  plaintiff,"  etc.,  "and  for  the  further  reason  that  defendants  have 
confessed  judgment,"  etc.  The  judgment  then  decrees  a  stay  of  exe- 
cution as  to  all  the  defendants  until  first  March,  1878.  It  was  signed 
29A  May,  1877. 
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This  is  aa  action  to  annul  that  judgment,  and  it  was  filed  March  S, 
1878.    The  grounds  of  nullity  are  in  substance— 

First — That  it  was  rendered  on  confession  contained  in  the  answer 
filed  by  G.  A.  Fournet,  attorney  at  law  ;  that  said  attorney  was  without 
authority  to  confess  judgment,  and  was  not  the  attorney  of  said  Ma- 
raist,  Fournet  &  Co.,  which  firm  was  composed  of  three  members,  A. 
Maraist,  Charles  St.  Germain,  and  Y.  A.  Fournet. 

Second — That  the  note  sued  upon  was  not  the  property  of  Joseph 
Caillier  or  of  Celestine ;  but  was  given  to  said  Joseph  Caillier  in  settle- 
ment of  a  balance  due  him  as  executor  of  Uranie  Patin,  said  executor 
having  surrendered  certain  mortgage  notes  of  Y.  A.  Fournet  in  exchange 
for  said  note  so  sued  upon. 

Third—That  said  Celestine  was  never  legally  appointed  or  qualified 
as  administratrix  of  her  said  deceased  father  Joseph,  and  had  no  right 
to  sue  on  said  note. 

We  will  consider  these  grounds  of  nullity  in  their  order. 

First— The  judgment  recites  that  it  was  rendered  "by  reason  of 
the  law  and  evidence  "  as  well  as  "  by  reason  of  the  confession."  But 
we  are  disposed  to  give  plaintifCs  the  benefit  of  their  proposition  that  it 
was  rendered  on  confession.  G.  A.  Fournet  was  an  attorney  at  law,  and 
the  evidence  shows  that  Y.  A.  Fournet  and  Maraist  consulted  him  about 
this  suit  True,  they  swear  they  did  not  employ  him  as  attorney,  or 
authorize  him  to  confess  judgment.  Y.  A.  Fournet  admits  that  a  few 
days  after  the  judgment  G.  A.  Fournet  told  him  about  the  judgment, 
and  that  "  he  had  obtained  a  stay  of  execution."  Auguste  Maraist  ad- 
mits that  he  knew  all  about  the  judgment  having  been  rendered.  In 
fact,  he  was  sworn  as  a  witness  for  plaintiff.  He  admits  that  as  soon  as 
he  got  off  the  witness-stand  he  retired  to  a  room  and  called  G.  A.  Four- 
net  and  told  him  to  see  that  a  stay  of  execution  was  obtained,  and  G.  A. 
Fournet  promised  to  do  so.  That  the  next  day  on  going  to  the  court- 
house G.  A.  Fournet  told  him  he  had  obtained  the  stay  of  execution 
until  first  March,  1878.  Other  witnesses  show  that  Maraist  heard  the 
attorney,  G.  A.  Fournet,  read  the  answer  in  open  court.  St.  Germain, 
the  other  party  plaintiff  in  this  cause,  admits  that  he  knew  of  the  suit, 
but  says  he  left  the  management  of  lawsuits  to  his  partner,  Maraist  He 
sr\ys  he  never  authorized  any  attorney  to  appear  or  answer  or  confess 
for  him. 

But  there  Is  one  fact  which  to  our  mind  utterly  destroys  the  pre- 
tense of  plaintiffs  In  this  cause.  It  Is  that  with  full  knowledge  of  the 
act  of  G.  A.  Foiimet  confessing  judgment  for  them,  and  knowing  that 
the  judgment  had  been  rendered,  they  quietly  avail  themselves  of  the 
long  stay  of  execution  stipulated  In  their  favor— from  May  to  March — 
nearly  a  year.    During  all  this  time  they  are  silent.    They  are  gathering 
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the  fruits  of  their  attorney's  alleged  unauthorized  acts.  When  that  de- 
lay expires  and  the  plaintiff  wants  her  money  they  suddenly  awake  and 
claim  that  the  attorney  had  no  authority.  They  can  not  be  thus  per- 
mitted to  enjoy  the  advantages  gained  for  them  by  the  attorney  and 
repudiate  the  burdens  imposed. 

This  case  does  not  differ  in  principle  from  that  of  Lallande  vs.  Jones, 
14  An.  715,  when  this  court  held  that  the  defendant,  who  availed  herself 
of  the  stay  of  execution  stipulated  for  her  by  her  attorneys  in  a  confes- 
sion of  judgment,  would  not  be  heard  to  deny  their  authority  to  make 
the  confession. 

As  to  the  second  and  third  grounds  of  nullity,  there  is  no  force  in 
them.  The  note  sued  upon  belonged  to  Jos.  Caillier.  It  was  payable  to 
his  order.  It  did  not  belong  to  the  estate  of  Patin.  The  fact  that 
GailUer  obtained  it  in  payment  of  or  exchange  for  notes  of  the  estate 
held  by  him  as  executor  did  not  make  it  the  property  of  that  estate. 
He  was  responsible  to  that  estate  for  the  notes  he  gave  up,  and  could 
not  have  compelled  it  to  take  the  note  he  got  in  return.  If  that  note 
was  lost  or  worthless,  it  was  his  loss,  not  the  estate's. 

It  needs  no  argument  or  authority  to  show  that  the  want  of  ca- 
pacity of  Celestine  as  administratrix  of  her  father's  estate  is  no  ground 
to  annul  the  judgment.  It  could  not  have  been  pleaded  even,  except  in 
limine.  Besides,  the  allegations  of  the  defendants  in  that  suit  show  that 
she  was  sole  heir  of  her  father. 

There  is  no  error  in  the  judgment  appealed  from,  and  it  is  aifirmed 
with  costs  of  both  courts. 


No.  1007. 

Aug.  Maraist,  Syndic,  vs.  Honors  Guilbeau,  Administrator, 

The  homolofiration  by  the  clerk  of  the  court  of  a  tableau  of  the  debts  of  a  succession 
flled  by  the  administrator,  on  which  tableau  a  certain  sum  is  set  forth  as  duo  to 
a  certain  creditor,  does  not  amount  to  a  jud^rment  for  that  sum  in  favor  of  the 
creditor,  and  hence  does  not  authorize  him  to  proceed  by  rule  a^rainstthe  ad- 
ministrator to  enforce  the  payment  of  the  sum. 

A  PPEAL  from  the  Parish  Court  of  St.  Martin.    Basseit,  J. 

F.  &  M,  Voorhies  for  plaintiff  and  appellant. 

J.  E.  Mouton  and  R,  Martin  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Honore  Guilbeau,  administrator,  filed  a  "  tableau  of  the 
debts  and  charges  of  the  estate  of  Dr.  John  H.  Thomas,  and  of  the 
(Community  which  existed  between  him  and  his  second  wife,  and  proposed 
distribution  of  funds,  etc." 
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The  gross  amount  of  money  to  be  distributed  was  94M7  81,  pro- 
ceeds of  two  sales,  of  which  8192  05  belonged  to  the  estate  of  Thomas 
alone,  and  83855  76  to  the  community.  The  aggregate  of  debts  was 
•13,370  94,  of  which  $1512  70  were  for  costs  and  expenses  of  adminis- 
tration: $3000,  due  the  widow  under  the  marriage  contract,  and  $7068  02, 
sums  due  the  children  for  whom  the  deceased  had  been  tutor.  There 
is  also  put  down  as  a  debt  the  sum  "due  Broussard  &  Tertrou,  two 
notes  and  an  account,  amounting  in  capital  to  $1590  07."  This  was  an 
ordinary  debt,  while  the  other  debts  Just  enumerated  were  secured  by 
mortgage  and  privilege. 

After  due  publication,  no  opposition  having  been  filed,  this  tableau 
was  approved  and  homologated  by  the  clerk  of  the  court,  in  July, 
1866.  The  record  does  not  show  what  disposition  was  actually  made 
of  the  funds,  nor  that  any  further  proceedings  were  had  in  the  suc- 
cession. 

In  February,  1877,  August  Marais,  styling  himself  syndic  of  the 
insolvent  firm  of  Broussard  &  Tertrou,  brought  suit  in  the  parish  court, 
to  recover  of  Guilbeau  personaUy  and  as  administrator  the  $1590  07  put 
down  on  the  tableau.  This  suit  was  dismissed,  on  exception,  for  want 
of  Jurisdiction ;  and,  shortly  after,  Maraist  caused  notice  to  be  served 
on  Guilbeau,  "  that  a  final  Judgment  of  homologation  of  the  tableau  of 
classification  in  said  succession  has  been  rendered  on  the  seventh  July, 
1866.  against  you ;  and,  imless  you  pay,  in  ten  days  from  the  service 
hereof,  the  sum  of  fifteen  hundred  and  ninety  dollars  and  seven  cents, 
due  August  Maraist  as  syndic  of  the  late  firm  of  Broussard  &  Tertrou, 
according  to  the  tableau  of  classification,  with  interest,  etc.,  execution 
will  issue  for  the  amount." 

After  the  expiration  of  the  ten  days,  a  rule  was  taken  in  the  succes- 
sion of  Thomas,  by  Maraist  against  Guilbeau,  to  show  cause  why  he 
should  not  pay  the  amount  of  the  demand,  and,  in  default  thereof,  why 
an  execution  should  not  issue  against  him  personally,  and  his  property 
be  seized  and  sold  to  satisfy  the  same. 

Guilbeau  excepted  that  the  proceeding  was  not  countenanced  by 
law ;  and  that  plaintiff  could  not  proceed  by  rule  to  obtain  the  relief 
sought  by  him.  The  exception  was  overruled,  and  thereupon  the  coun- 
sel of  Guilbeau  offered  to  file  the  peremptory  exception  of  prescription 
of  five  and  ten  years.  The  bills  of  exceptions  show  that  the  offer  to  file 
this  exception  escaped  the  attention  of  the  parish  judge ;  and  he  pro- 
ceeded to  make  the  rule  absolute.  Guilbeau  obtained  an  order  of  ap- 
peal ;  but  subsequently  he  moved  to  have  the  order  rescinded,  and  for 
a  new  trial,  which  was  granted.  On  the  new  trial  the  plea  of  prescrip- 
tion was  maintained,  and  the  rule  was  dismissed ;  and  this  is  the  judg- 
ment appealed  from. 
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This  entire  proceeding  is  founded  on  a  misapprehension  of  the  law. 
Prior  to  the  adoption  of  the  existing  constitution  the  clerks  of  court 
were  authorized  to  homologate  accounts ;  but  the  order  of  the  clerk 
homologating  an  account  was  not  a  judgment  against  the  executor  or 
administrator  in  the  sense  of  articles  1053,  etc.,  of  the  Code  of  Practice. 
It  is  manifest  that  the  account  or  tableau  filed  by  Guilbeau  did  not  pro- 
pose to  pay  any  sum  whatever  to  Broussard  &  Tertrou.  It  would  have 
required  more  than  double  the  amount  of  money  in  the  hands  of  the 
administrator  as  shown  by  that  tableau  to  have  paid  the  widow  and 
chOdren,  and  the  costs  of  administration.  No  opposition  was  filed  to 
thJB  tableau,  and  the  homologation,  if  it  could  be  termed  a  judgment, 
was  such  a  judgment  as  concluded  Broussard  &  Tertrou,  so  far  as  the 
amount  to  be  distributed  as  set  down  in  the  tableau  was  concerned ;  and 
so  far  from  being  a  judgment  in  their  favor,  against  the  administrator, 
it  was,  if  a  judgment,  one  which  cut  them  off  from  the  hope  even  of  any 
participation  in  that  fund. 

The  creditors  placed  upon  a  tableau  of  distribution  are  concluded 
by  the  judgment  homologating  that  tableau,  so  far  only  as  the  fund  to 
be  distributed  under  that  tableau  is  concerned ;  and  they  can  claim  un- 
der the  judgment  of  homologation  only  such  sum  as  may  be  allowed 
them  by  that  judgment.  No  sum  was  allowed  to  Broussard  &  Tertrou 
by  the  tableau,  or  by  the  order  of  the  clerk  homologating  it ;  and  they 
were  placed  on  the  tableau  not  in  order  that  they  might  receive  any  part 
of  the  fund  then  in  the  hands  of  the  administrator,  but  merely  for  the 
purpose  of  exhibiting  and  classifying  the  debts  of  the  succession. 

By  the  CJode  of  Practice,  articles  1053,  et  seq,,  the  creditor  in  whose 
lavor  a  judgment  has  been  rendered,  against  a  curator,  or  executor  or 
administrator,  for  a  sum  of  money,  may  proceed  by  notifying  such  ad- 
ministrator, etc.,  and  by  execution  against  his  property,  where  he  has 
funds  of  the  succession  in  his  bands  and  refuses  or  neglects  to  pay  such 
judgment  The  basis,  the  sine  qua  non  of  this  proceeding  is  a  judgment, 
for  a  sum  of  money,  against  the  administrator,  etc.  As  there  was  no 
such  judgment  in  this  case,  there  was  no  foundation,  no  legal  warrant 
or  authority  for  the  proceeding  by  notice  and  rule ;  and  it  should  have 
been  dismissed  on  that  ground.    See  Lockhart  vs.  Wall,  14  An.  274. 

It  is  not  necessary  to  pass  upon  the  plea  of  prescription,  because 
our  conclusion  is  that  the  first  exception  taken  by  defendant,  appellee, 
should  have  been  maintained,  and  the  proceeding  dismissed ;  and  we 
prefer  to  put  onr  decision  upon,  and  to  remit  it  to  that  ground. 

Por  the  reasons  stated  in  this  opinion,  the  judgment  of  the  parish 
court  dismissing  the  rule  and  proceeding  is  afQrmed  with  costs. 

Mr.  Justice  DeBlanc  having  recused  himself,  takes  no  part  in  this 
decision. 
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113  No.  1018. 

108  S^     Parish  of  St.  Martin  ex  rel.  M.  Baker,  Road  Overseer,  va  Pelletier 

Delahoussate. 

When  the  face  of  the  papers  sufficiently  present  the  issue  involved  in  an  appeal 
from  a  justice's  court,  no  statement  of  facts  need  appear  In  the  record. 

The  ordinance  of  a  police  jury  imposing:  a  fine  on  persons  between  certain  aires  for 
failini;.  or  refusinir  to  work  on  the  public  roads,  is  constitutional. 

APPEAL  from  the  Justice's  Court,  First  Ward,  parisli  of  St.  Martin. 
Fasten,  J. 

Mouton  dt  Martin  for  plaintiff  and  appellant. 
E,  Simon  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  appellee  moves  to  dismiss  for  the  reason,  "that 
there  is  no  statement  of  facts  to  be  found  in  the  record  of  the  testimony 
adduced  at  the  trial,  and  shewn  to  have  been  offered,  nor  any  assign- 
ment of  error,  nor  any  bill  of  exception,"  and  for  the  further  reason 
that  the  certificate  of  the  Justice  of  the  Peace  does  not  state  that  the 
record  contains  all  the  testimony  adduced. 

The  first  ground  stated  would  be  unintelligible,  but  for  our  being 
able  to  divine  its  meaning  from  having  seen  the  same  phraseology  in 
many  of  the  transcripts  filed  here.  The  ground  is,  that  there  is  no 
statement  of  facts  of  the  testimony.  This  is  a  solecism.  The  only  occa- 
sions when  a  statement  of  facts  has  a  place  in  a  record  is  when  none  of 
the  testimony  is  in  it.  If  the  testimony  is  taken  down  in  writing,  (and 
that  practice  obtains  universally  in  our  courts  now),  it  may  and  does 
serve  in  the  stead  of  a  statement  of  facts.    Code  of  Practice,  art.  601. 

If  the  testimony  has  not  been  taken  down  in  writing,  then  and  then 
only,  the  parties  or  their  advocates  must  jointly  draw  a  statement  of 
the  facts  proved,  and  if  they  can  not  or  will  not  do  it,  the  judge  must 
make  the  statement.    Idem,  arts.  602-3. 

There  are  four  modes  by  which  this  Court  can  review  a  case  on  ap- 
peal. 1.  When  the  testimony  has  been  reduced  to  writing,  and  is  con- 
tained in  the  record.  2.  In  the  absence  of  the  testimony,  when  a  state- 
ment of  facts  has  been  made  by  the  parties,  or  their  counsel,  or  by  the 
judge.  3.  When  there  is  a  written  exception  to  the  opinion  of  the  judge. 
4.  When  a  special  verdict  has  been  rendered.    Idem,  art.  896. 

Most  of  the  transcripts  filed  here  call  the  note  of  evidence,  'state- 
ment of  facts*.  How  such  a  misnomer  was  ever  made  may  serve  for  the 
speculation  of  the  curious,  but  it  is  -apparent  that  the  mover  here  has 
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made  the  same  mistake,  and  that  he  means  to  say  by  way  of  objection 
that  there  is  no  note  of  the  evidence  that  was  introduced  to  be  found  in 
the  record. 

The  appeal  is  from  a  Justice's  court.  There  is  no  provision  for  tak- 
ing down  the  testimony  in  writing  in  a  justice's  court.  He  has  no  derk, 
and  the  pleadings  are  oral.  The  parties  there,  as  in  the  higher  courts, 
can  agree  upon  a  statement  of  facts,  and  it  is  their  duty  to  do  so.  The 
justice  is  required  to  transmit  the  statement  of  facts  thus  agreed  on  to 
the  appellate  court    Idem,  art.  1135. 

We  are  satisfied  none  was  made  or  agreed  on  in  this  instance,  be- 
cause the  f^ice  of  the  papers  sufficiently  present  the  issue. 

The  motion  is  denied. 


On  the  Merits. 

The  defendant  was  summoned  to  work  on  the  public  roads  of  St. 
Martin  parish,  and  having  refused,  incurred  a  fine  of  one  dollar  for  each 
day  that  he  failed  to  obey  the  summons.  The  overseer  of  the  road  sued 
hjm  for  four  dollars,  the  fines  for  as  many  days  of  delinquency. 

The  defendant  pleaded  a  general  dei^al,  and  the  ''  unconstitution- 
ality of  the  tax  levied  upon  him,"  and  there  was  judgment  in  his  favor. 
The  justice  has  furnished  written  reasons  for  judgment,  which  begin  by 
properly  reciting  that  the  action  is  for  the  recovery  of  four  dollars  for- 
feiture or  fines  for  having  refused  to  work  on  the  roads,  but  conclude  by 
ruling  that  the  ordinance  of  the  police  jury,  imposing  the  fines,  levies  a 
direct  tax  upon  the  people,  and  is  therefore  unconstitutional. 

The  justice  is  in  error.  Police  juries  are  authorized  to  pass  all  or- 
dinances relative  to  roads,  and  to  impose  such  fines  and  penalties  to 
enforce  them  as  they  may  think  proper,  and  these  fines  maybe  enforced 
by  ordinary  process  in  the  name  of  the  police  jury.  Rev.  Stats,  sec 
3364. 

The  police  jury  of  St.  Martin  passed  an  ordinance  requiring  per- 
sons between  certain  ages  to  work  on  the  public  roads,  and  imposed 
a  fine  of  one  doDar  for  each  day  of  failure  to  work  when  required.  The 
defendant  incurred  the  penalty  denounced  by  the  ordinance,  after  having 
been  duly  summoned,  and  he  must  pay  for  his  dereliction  of  public 
duty. 

One  of  the  surest  tests  of  the  civilization  of  a  country  is  the  condi- 
tion of  its  public  roads.  Years  ago,  at  the  termination  of  that  period 
when  able-bodied  men  were  needed  elsewhere  than  at  home,  there  was 
good  excuse  for  impassable  roads,  but  there  is  no  good  reason  now  why 
those  who  are  liable  to  road  duty  should  not  be  made  to  contribute  a 
part  of  their  time  and  labor  to  relieving  the  country  from  the  reproach  of 
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having  highways  which  are  a  danger  to  the  traveller,  and  an  obstrucfeloiL 
to  those  who  have  to  transport  produce  over  them. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
Justice  of  the  Peace  is  avoided  and  reversed,  and  it  is  further  decreed 
that  there  be  judgment  in  favor  of  the  parish  of  St.  Martin  against  the 
defendant  Pelletier  Delahoussaye  for  four  dollars,  and  all  costs  of  the 
lower  court,  and  of  this  appeal. 


No.  1020. 

Aechie  p.  Williams  vs.  A.  Garignes,  Tax  Collector, 

A.  livery  stable  keeper  who  has  paid  as  such,  his  State  license  tax.  can  not  be  com- 
pelled to  pay  an  additional  license  to  the  State  on  the  hacks  and  buireiea  em- 
ployed by  him  in  his  business. 

A  PPEAL  from  the  Parish  Court  of  St.  Landry.    Fantenot,  J. 

Kenneth  Baillio  for  plaintiff  and  appellant. 

Jno,  K  Ogden  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  his  capacity  as  tax  Collector,  defendant  has  seized 
and  offered  for  sale  two  hacks  and  two  buggies  belonging  to  plaintiff^  to 
satisfy  the  sum  of  sixty  dollars,  which  said  Collector  claims  as  due  to 
the  State  upon  the  vehicles  thus  seized,  which — ^it  is  admitted — are  used 
by  plaintiff  in  his  business  as  keeper  of  a  livery  stable  in  the  town  of 
Opelousas. 

The  intended  sale  of  those  vehicles  was  enjoined  by  the  owner,  on 
the  grounds : 

1.  That  there  is  no  law  which  authorizes  the  levying  of  the  licenses 
claimed. 

2.  That,  if  there  is  such  a  law,  it  is  unconstitutional. 

Plaintiflf,  it  is  shown,  has  paid  a  license  of  twenty-five  dollars,  to 
pursue  his  occupation  as  the  keeper  of  a  livery  stable,  and  he  contends 
that  no  additional  license  can  be  claimed  from  him  for  keeping  and 
hiring  hacks  and  buggies. 

The  law  under  which  the  collector  is  attempting  to  collect  these 
additional  licenses  is  in  these  words :  "  From  each  keeper  of  a  livery 
stable  or  yard,  or  livery  and  sale  stable,  with  stalls  for  horses  or  mules, 
twenty-five  dollars ;  for  every  public  hack  twenty-five  dollars,  etc" 

The  stable,  the  ground  on  which  it  is  built,  the  hacks,  buggies  and 
horses  are  assessed  and  taxed  as  property,  in  proportion  to  their  value : 
an  income  tax  is  levied  upon  the  keeper  of  the  public  stable,  and  he  can 
not  be  compelled  to  pay— in  addition  to  the  tax— a  license  on  every  hack. 
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buggy  and  horse  which  he  owns,  and  without  whioh  he  would  be  re« 
strieted  in  the  pursuit  Of  an  already  licensed  occupation.  As  well  might 
a  merchant  be  licensed  as  such,  and  be  made  to  pay,  besides,  a  separate 
license  to  sell  hats  and  shoes,  a  physician  to  carry  a  lancet,  an  attorney 
to  keep  the  Codes  in  his  office. 

What  is  a  livery  stable?  A  place  where  horses  are  groomed,  fed 
and  hired,  where  vehicles  are  let  Without  horses  and  without  vehicles 
a  stable  is  Incomplete.  To  keep  a  hack  for  hire  is  a  calling :  to  keep  a 
stable  and  several  hacks  is  another,  a  different  calling :  both  are  taxed 
alike,  and  but  one  license  can  be  imposed  by  the  State  on  those  who 
pursue  but  one  occupation.  Were  it  otherwise,  every  industry  would 
soon  be  discouraged  or  prostrated. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  plaintiff's  Injunc- 
tion perpetuated  at  the  costs  of  the  Tax  Collector. 


No.  1028. 
B.  D.  Woods  &  Bros.  vs.  Ohas.  J.  Pickett  et  al. 

The  part  owner  of  a  vessel,  not  interested  in  her  carrying:  passengers  and  property 
for  hire,  is  not  liable  as  a  commercial  partner  for  debts  incurred  for  her  run- 
nine:  expenses. 

The  part  owner  of  a  vessel  can  not  be  held  even  to  a  pro  rata  liability  on  a  draft 
drawn  by  another  part  owner  in  the  name  of  the  vessel  and  her  owners,  for  an 
insurance  of  the  vessel  taken  out  for  the  benefit  and  security  of  a  third  person; 
unless  he  has  authorized,  or  has  ratified  the  drawing  of  the  draft,  or  profited  by 
it 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St  Landry. 
Hudspeth,  J. 

Lewis  &  Bro,  for  plaintifCs  and  appellants. 

Garland  &  Dupr^  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiffe  sue  Charles  J.  Pickett,  C.  C.  Pickett,  James 
Powers,  W.  R  Verlander,  and  Cleophas  Comeau  as  owners  of  the 
steamboat  Fleta,  and  as  commercial  partners  engaged  in  carrying  per- 
sons and  property  for  hire. 

Their  demand  is  for  an  account  of  $233  for  coal  furnished  said  boat, 
and  the  amount  of  a  draft  given  to  the  Hibemia  Insurance  Company, 
on  and  accepted  by  plaintifib,  for  $640,  being  for  insurance  on  "  the  hull " 
of  said  steamer,  and  signed  "  C.  J.  Pickett,  for  steamer  Fleta  and  owners," 
date  January  12, 1876. 

The  only  defendant  before  us  is  Cleophas  Comeau.    His  answer  is  a 
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general  denial.  There  was  judgment  below  for  him,  and  plaintifl!» 
appeal.  In  this  court  he  pleads  the  prescription  of  one  year  against  the 
ooal  account. 

The  questions  presented  for  our  decision  are : 

1.  Was  Gomeau  a  part  owner  of  said  steamer,  and  a  partner  in  the 
business  of  running  her  at  the  time  these  debts  were  contracted  ? 

2.  If  so,  is  he  liable  for  them  in  whole  or  part? 

The  testimony  on  the  subject  of  ownership  is  voluminous ;  so  much 
so  that  to  even  recapitulate  it  would  transcend  the  limits  of  an  ordinary 
opinion.  It  satisfies  us  that  he  was  a  part  owner,  and  interested  in  the 
business  of  running  said  boat  from  the  eleventh  of  June,  1875,  and  that 
Boy  was  simply  a  person  interposed  to  hold  title  for  him. 

The  joint  owners  of  a  vessel  are  not  partners.  But  those  «:>gaged 
in  running  them  to  carry  persons  and  property  for  hire  are  commercial 
partners.    G.  G.  (old)  2796 ;  29  A.  845. 

Debts  incurred,  therefore,  for  running  expenses  of  such  vessels  are 
partnership  debts,  and  as  to  such  obligations  each  partner  is  the  agent 
of  the  others,  and  their  rights  and  obligations  are  governed  by  the  ordi- 
nary rules  of  commercial  partnership.    Their  liability  is  solidary. 

But  it  is  difterent  with  those  who  are  simply  joint  owners.  As  we 
have  said,  they  are  not  partners,  or  governed  by  the  rules  of  partnership. 
One  of  these  joint  owners,  as  such,  has  no  authority  to  bind  his  co-pro- 
prietors by  drawing  drafts  or  notes  in  their  name ;  and  they  will  not  be 
bound  in  the  absence  of  proof  of  authority  so  to  do,  or  of  some  actual 
and  resulting  advantage.  * 

Applying  these  principles  to  the  case  before  us  we  find  that  Gomeau 
as  a  commercial  partner  would  be  liable  for  the  coal  bill  sued  for,  if  con- 
tracted during  the  existence  of  his  connection  with  the  firm.  But  the 
defendant  contends  that  Gomeau's  connection  therewith  only  com- 
menced on  June  11,  1875,  and  such  is  the  fact  That  all  coal  bought 
after  that  date  was  paid  for  by  payments  made  thereafter.  We  find, 
on  inspection  of  the  account,  that  the  amount  of  coal  bought  after  June 
11  was  $320,  and  the  sums  paid  thereafter  $320.  Defendant  can  only  be 
charged  for  items  after  he  became  a  partner,  and  is  entitled  to  credit  for 
all  sums  paid  after  that  event,  as  it  is  reasonable  to  suppose  they  were 
paid  out  of  the  partnership  fund.  We  think,  therefore,  that  plaintiifis 
can  not  recover  on  this  account  It  is,  therefore,  unnecessary  to  notioe 
the  defendants'  plea  of  prescription. 

As  we  have  seen,  the  draft  sued  upon  was  drawn  by  "  G,  J.  Rokett, 
for  steamer  Fleta  and  owners"  and  was  for  premium  for  insurance 
on  Tier  hull  This  can  not  by  iU  very  terms  be  considered  a  partnership 
debt  It  purports  to  be  for  account  of  the  owners,  who,  as  we  have 
seen,  are  not  partners.    It  is  for  insurance  on  the  hull  of  the  boat,  which 
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Is  not  partaiership  property.  The  partnership  was  in  the  use  of  the 
boat.  It  had  no  insurable  interest  in  the  hull.  If,  therefore,  Comeau  is 
liable  on  this  draft  at  all,  it  is  for  only  one  third  the  amount  of  his  inter- 
est in  the  boat.  But  he  is  not  liable  for  that  unless,  first,  he  authorized 
Pickett  to  insure  the  boat  or  draw  the  draft ;  or,  second,  has  ratified  his 
acts,  or  derived  profit  or  advantage  therefrom. 

It  is  not  pretended  that  he  has  done  either  of  the  first  named  things. 

Has  he  ratified  Pickett's  acts  or  profited  thereby?  So  far  as  this 
record  discloses,  we  find  no  act  of  Comeau  from  which  we  can  deduce  a 
ratification.  It  is  shown  that  when  Pickett  bought  this  boat,  and  before 
he  sold  to  Comeau,  he  borrowed  95000  from  A.  H.  May,  and  gave  him  a 
mortgage  on  the  boat  That  in  that  act  he  agreed  and  bound  himself 
to  keep  the  same  insured  for  May's  benefit.  That  the  boat  was  so 
insured,  and  that  the  premium  for  which  said  draft  was  given  was  for  a 
renewal  of  that  policy  for  May's  benefit.  The  loss  in  such  cases  the  pol- 
icy declares  shall  be  paid  to  May  as  his  interest  may  appear.  We  do 
not  see  how  Comeau  could  have  profited  by  that  policy  had  the  ves- 
sel been  lost.  Certain  it  is  that  he  has  never  drawn  advantage  or  profit 
from  it.  Under  the  proofs  in  this  case  we  think  plaintiffis  have  failed 
to  make  out  a  case  of  liability  on  Comeau's  part  for  this  draft  or 
any  part  of  it 

.  The  judgment  appealed  from  is  therefore  afilrmed  with  costs  of  both 
courts. 


No.  1003. 

Board  op  School  Directors  vs.  O.  Delahoussayb,  Sr. 

Up  to  the  year  1877  the  State  tax  collector  was  prohibited  from  paylnff  over  any 
school  taxes  collected  by  him,  to  any  one  but  the  treasurer  of  the  School  Board, 
and  his  payment  of  any  portion  of  those  taxes  to  the  parish  treasurer,  prior  to 
the  year  1877,  did  not  discharire  him  from  liability  for  them.  But  when  it  ap- 
pears that  such  payment  of  school  taxes  to  the  parish  treasurer  was  made  by  a 
collector  in  good  faith,  and  was  approved  by  the  police  jury,  and  inured  to  the 
benefit  of  the  parish,  the  parish  should  re-imburse  to  him  the  amount  thus  un- 
duly received. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Fontelieu,  J. 

J.  E,  Mouton  for  plaintifif  and  appellant. 
EcL  Simon  for  defendant  and  appellee. 
Bobert  Martin  for  the  parish,  warrantor. 
The  opinion  of  the  court  was  delivered  by 

Sfencer,  J.    This  suit  is  brought  to  recover  of  defendant  the  sum 
of  $1971  46,  the  amount  of  parish  school  tax  of  1873,  collected  by  him 
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as  State  and  Parish  Collector  of  St.  Martin  parish  during  the  year  1874 
and  1875. 

The  defendant  does  not  dispute  the  collection,  but  claims  to  have 
paid  over  the  amount  to  the  parish  treasurer  of  said  parish,  from  whom 
he  received  a  quietus.  Defendant  further  claims  that  the  pariah  of  St. 
Martin  is  bound  to  warrant  and  Indemnify  him  against  plaintiiTs  de- 
mands, and  he  prays  that  the  parish  be  cited,  and  for  judgment  in  war- 
ranty, etc.  The  parish  answers  by  a  general  denial,  and  by  averment 
that  if  the  parish  treasurer  received  said  school  collections,  he  had  no 
authority  so  to  do,  and  the  parish  is  not  bound  by  his  acts,  done  outside 
the  scope  of  his  official  duties.  There  was  judgment  for  defendant,  and 
plaintiff  appeals.    The  facts  which  are  material  appear  to  be  as  follows : 

Baker,  the  treasurer  of  the  school  board,  had  left  the  parish,  and 
refused  to  receive  the  school  funds  so  collected  by  defendant,  who, 
thereupon,  by  advice  of  the  district  attorney,  paid  the  amount  of  the 
school  tax  into  the  hands  of  Amy,  the  parish  treasurer,  in  common  with, 
and  as  other  parish  taxes,  and  took  his  receipt  for  the  gross  sum  paid. 
It  is  shown  to  our  satisfaction  that  the  school  tax  was  included  in  this 
payment  to  the  parish  treasurer.  It  is  also  shown  that  the  police  jury 
in  open  session  on  the  fifth  July,  1875,  carefully  examined  and  accepted 
said  settlement  between  the  treasurer  and  collector.  There  are  but  two 
questions  presented  for  our  decision:  First,  was  the  payment  of  the 
school  tax  to  the  parish  treasurer  a  valid  payment,  and  did  it  discharge 
Delahoussaye  ?  Second,  if  not,  can  he  recover  the  amount  thus  paid  in 
error  from  the  parish  of  St  Martin  ? 

First.  As  to  the  authority  of  the  parish  treasurer  to  receive  the 
school-fund  tax.  By  section  two  of  act  122  of  1874  tax  collectors  are 
expressly  prohibited  from  turning  over  school  taxes  collected  to  any 
police  jury  or  parish  treasurer,  or  to  other  person  than  the  treasurer 
of  school  board.  This  was  the  law  in  force  up  to  1877,  and  is  that 
by  which  the  rights  of  these  parties  are  to  be  tested.  Subsequent  legis- 
lation in  1877,  making  the  parish  treasurer  ex-offlcio  treasurer  of  the 
school  board,  can  not  retroact  so  as  to  legalize  the  payments  made 
in  1875.  The  collector  was  bound  to  await  the  appointment  of  another 
school  treasurer  if  there  was  none,  or  to  compel  the  reception  of  the 
money  by  him  if  there  was  one.  His  refusal  to  receive  the  funds  could 
not  justify  the  defendant  in  paying  to  one  not  only  not  authorized  but 
forbidden  to  receive.  We  hold,  therefore,  that  payment  to  the  parish 
treasurer  did  not  discharge  defendant,  and  that  he  must  account  to  the 
school  board,  which  has,  we  think,  undoubted  right  to  require  it. 

Second.  The  evidence  satisfies  us  that  the  defendant  in  good  faith 
paid  over  the  fund  to  the  parish  treasurer,  and  that  the  police  jury 
approved  and  accepted  that  settlement,  and  that  the  people  of  the  par- 


Digitized  by  LjOOQIC 


OPELOUSAS,  JUNE,  1878.  1099 

Board  of  School  Directors  yb.  Delahoussaye. 

iBh  have  profited  by  it  The  money  thus  paid  is  either  yet  in  the  parish 
treasury,  or  it  has  been  disbursed  for  the  use  of  the  parisli.  "He  who 
Toceives  what  is  not  due  to  him,  whether  he  receives  it  through  error, 
or  knowingly,  obliges  himself  to  restore  it  to  him  from  whom  he  unduly 
received  it."  C.  C.  (old)  2279.  Equity  and  good  conscience  forbid  that 
the  parish  should  thus  enrich  itself  at  the  expense  of  defendant,  who 
acted  in  this  matter  erroneously,  but  honestly.  The  parish  should  pro- 
tect him,  and  promptly  re-imburse  to  him  or  the  school  fund  the  amount 
thus  unduly  received. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed ;  and  it  is  now  decreed  that  the 
plaintifiT  do  recover  of  the  defendant,  Onezephore  Delahoussaye,  the 
sum  of  ^1971  46,  with  legal  interest  thereon  from  September  13,  1875, 
tin  paid,  and  costs ;  said  sum  to  be  paid  to  the  treasurer  of  the  school 
funds  of  the  parish  of  St.  Martin ;  and  it  is  further  decreed  that  the 
said  defendant  do  have  and  recover  from  the  parish  of  St.  Martin  the 
like  sum  ($1971  46),  with  like  interest  from  same  date,  together  with  all 
costs  of  this  suit. 


No.  1005. 


I  90  1009 

I    30  1099 
fU9    684 

A.  A.  GciLBEAU,  Tutor,  et  al.  vs.  Tr^ville  Thibodeau  et  al.  ("9  685 

fI19    690 

An  action  to  set  aside  a  sale  of  real  estate  made  by  its  deceased  owner,  on  the 
(ground  of  simulation,  may  be  brought  by  tlie  executor  and  forced  heirs  collect- 
ively, or  by  the  heirs  separately. 

The  forced  heirs  of  a  deceased  person,  whose  legithne  is  impaired  by  an  alleged 
simulated  sale  made  by  the  deceased,  are  not  estopped  from  attacking  the  sale 
on  the  ground  of  simulation,  but  they  can  only  annul  the  simulated  sale  to  the 
extent  that  they  Are  forced  heirs. 

The  action  against  the  vendee  to  annul  a  simulated  sale  is  not  pre&crlptible. 

The  amendment  to  an  answer  which  substantially  changes  the  defense  will  not  be 
permitted. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Fontelieu,  J. 

Mouton  &  DeBaillou  for  plaintiffs  and  appellees. 

Felix  Voorhies  for  defendants  and  appellants. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
DeBlanc,  J.,  and  on  the  rehearing  by  Spencer,  J. 

DeBlanc,  J.  In  1867,  on  the  thirteenth  of  August,  Louis  Alexan- 
der Potier  appeared  before  a  notary  public,  and  signed  an  act  in  and  by 
which  he  acknowledged  to  have  sold  to  Tr^ville  Thibodeau  his  plan- 
tation and  some  cattle,  for  the  price  of  five  thousand  five  hundred  dol- 
lars.   He  died  shortly  after,  leaving  a  testament  made  on  the  nineteenth 
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of  September  1866,  and— by  that  testament— f^ve  nearly  all  he  owned 
to  the  grandchildren  of  his  aforesaid  vendee. 

In  this  suit,  plaintifEs — as  forced  heirs  of  Potier— attack,  as  being 
a  simulation,  the  alleged  sale  of  the  13th  of  August  1867,  the  only  object 
of  which— they  charge— was  to  deprive  them  of  their  legitime. 

Their  action  is  resisted  by  defendants  on  the  grounds : 

1.  That  this  suit  being  one  in  revindication  of  immovable  property 
could  have  been  brought  but  by  the  executor  of  the  last  will  of  Potier, 
and  not  by  his  heirs.  In  substance  and  in  terms,  plaintifEB'  action  is  one 
"  en  dt^claraiion  de  simulation,''  and  that  it  could  have  been  brought  by 
the  executor  and  forced  heirs  collectively  or  by  the  heirs  separately, 
there  can  be  no  doubt. 

5A.578;  6A.  223,  673;  15  A.  579, 700, 641 ;  5M.145;  9  M.  351 ;  2L. 
R.  81 ;  17  L.  118;  4  A.  600 ;  20  A.  209. 

2.  That  plaintil&  are  the  heirs  of  Potier  and  can  not  be  heard  to 
allege  his  turpitude.  In  that  capacity,  they  here  claim— not  merely  as  the 
1^^  representatives  of  their  ancestor,  but  from  the  law ;  and  if  they 
were  not  allowed  to  prove  a  simulation  perpetrated  to  deprive  them 
of  their  legitime,  it  would  not  be  a  difficult  task  to  disinherit  them. 

15  A.  700;  12  A.  759. 

3.  That  plaintifGs'  action  is  barred  by  the  prescription  of  five  years. 
If — as  contended — the  sale  from  Potier  to  Thibodeau  was  a  simulation, 
l^bodeau  had— not  only  no  just  title  to  the  property  apparently  trans- 
ferred, but  no  title  at  all,  and  it  is  evident  that  one  whose  possession 
springs  from  and  is  linked  to  a  simulation  to  which  he  is  a  party,  can 
not  acquire  by  prescription. 

The  amended  answer  presented  by  Flaville  Thibodeau  was  properly 
rejected  by  the  lower  court.  In  the  original  one  he,  as  Treville  Thibo- 
deau, avers— in  the  most  positive  terms— that  the  act  of  the  13th  of 
August  1867  evidences  a  real  and  valid  sale,  and— in  his  proposed 
amendment — he  avers  that  said  act,  which  has  the  form  of  a  sale,  which 
he  himself  continues  to  call  a  sale,  was  meant  as  a  donation  inter  vivos 
from  Potier  to  the  grandchildren  of  Treville  Thibodeau. 

The  only  question  which  now  remains  to  be  determined  is  one 
of  fact :  is  the  sale  of  the  13th  of  August  1867,  from  L.  A.  Potier  to  Tr^- 
vUle  Thibodeau,  a  simulation?  That  it  is  a  simulation  can  not  be  suc- 
cessfully disputed :  the  pretended  vendor  did  not  sell,  nor  intend  to  sell, 
the  pretended  vendee  did  not  buy  and  no  price  was  paid :  the  manifest 
and  avowed  purpose  of  the  parties  was  to  accomplish— by  that  act- 
more  than  the  deceased  ancestor  could  have  accomplished  by  his  last 
will,  and  that  was  to  disinherit  the  plaintil&. 

In  only  one  respect  the  judgment  of  the  lower  court  is  incorrect  and 
must  be  amended :  the  property  comprised  in  the  simulated  act  should 
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hot  have  been  decreed  to  belong  to  the  heirs  of  L.  A.  Potier,  but  to  his 
succession.  The  deceased  could  dispose  and— it  appears— has  disposed 
of  a  portion  of  said  property,  and  those  who  may  have  acquired  rights 
under  his  will  should  not  be  concluded. 

It  is  useless  to  examine  the  other  and  many  defences  suggested 
by  the  vigilant  ingenuity  and  marked  ability  of  respondents'  counsel. 
Those  untenable  defences  have— for  upwards  of  five  years — upheld  an 
attempted  injustice  and  delayed  the  recognition  and  enforcement  of  a 
plain  and  incontrovertible  right.    That  is  long  enough. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that,  in  so  far  as 
it  declares  **that  the  property  in  question  is  that  of  the  heirs  of  Louis 
Alexander  Fotier"  the  judgment  of  the  lower  court  is  reversed. 

it  is  further  ordered,  adjudged  and  decreed  that  the  act  of  sale 
from  Louis  Alexander  Potier  to  Tr^vllle  Thibodeau,  passed  before  Omer 
Martin,  a  notary  public  of  the  parish  of  St.  Martin,  on  the  18th  of 
August  1867,  be  and  the  same  is  hereby  declared  simulated  and  void,  and 
that  the-  property  therein  described  belongs  to  the  succession  of  said 
Potier. 

It  is  further  ordered,  adjudged  and  decreed  that — as  amended — the 
judgment  of  the  lower  court  is  affirmed;  the  costs  of  the  appeal  to 
be  paid  by  respondents. 


On  Application  for  a  Rehearing. 

Spencer,  J.  We  are  satisfied  that  the  sale  from  Potier  to  Tre- 
ville  Thibodeau  is  simulated,  and  that  it  is  without  effect  as  to  the  forced 
heirs. 

But  a  reconsideration  of  the  question  has  led  us  to  the  conclusion 
that  the  plaintifGs  can  only  annul  said  sale  to  the  extent  that  they  are 
forced  heirs  of  their  grandfather  Potier.  That  beyond  that  limit  they 
occupy  the  position  of  ordinary  heirs,  and  are  estopped  by  the  deed 
of  their  ancestor,  in  the  absence  of  a  counter  letter.  See  Maple  vs. 
Mitty,  12  A.  759  ;  4  A.  500,  and  cases  cited. 

We  think,  therefore,  tliat  our  former  decree  went  too  far ;  and  that 
said  sale  should  only  be  overruled  and  set  aside  to  the  extent  of  the 
fraction  thereof  for  which  said  plaintiffs  are  forced  heirs.  But  as  the 
record  does  not  enable  us  to  fix  with  certainty  the  fraction  for  which 
plaintiffs  are  forced  heirs,  the  case  ought  to  be  remanded  to  fix  it.  The 
rehearing  is  granted. 


On  Rehearing. 

For  the  reasons  above  assigned  it  is  ordered  and  decreed  that  the 
decrees  heretofore  rendered  by  the  court  below  and  by  this  be  amended 
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SO  as  to  read  as  follows :  It  is  therefore  ordered,  adjudged,  and  deoreed 
that  the  sale  and  transfer  from  L.  A.  Potior  to  Treville  Thibodeau»  of 
date  August  13. 1867,  be  and  the  same  is  hereby  annulled  and  avoided, 
in  so  far  as  and  to  the  extent  that  it  affects  the  U^Hmes  of  the  plain- 
tiflis  in  this  case,  and  that  the  said  plaintifb  be  decreed  owners  of  the 
property  so  transferred  to  the  extent  of  the  fraction  for  which  they  are 
forced  heirs  of  their  said  grandfather,  and  that  this  case  be  remanded 
for  the  sole  purpose  of  ascertaining  and  fixing  that  fraction. 

It  is  further  ordered  that  appellees  pay  costs  of  appeal,  and  appel«* 
lants  those  of  the  court  below. 

Mr.  Justice  DeBlanc  adheres  to  the  original  opinion  in  this  case. 


No.  1012. 

30     1102 

' —  I  State  ex  rel.  Valery  Coce  vs.  J.  A.  Chaegois. 

A  district  attorney  who  is  a  practioins  lawyer,  is  Qualified  to  act  as  jadire  od  hoc  in 
the  trial  of  a  civil  case  in  which  the  jud«re  is  recused. 

A  lawyer  who  havinR  accepted  the  appointment  of  judffe  ad  hoc  to  try  a  case,  and 
entered  on  the  trial,  afterward  refuses  to  go  on  with  the  trial,  can  not  be  com- 
pelled by  mandamus  to  proceed  with  the  case. 

A  PPLICATION  for  a  mandamus. 

Jos.  A,  Chargcia  for  defendant. 

John  Clegg  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  A  suit  was  instituted  by  the  relator  in  the  District 
Court  for  Lafayette,  in  which  the  judge  of  that  court  was  recused.  He 
therefore  called  on  a  practicing  lawyer  to  try  the  case  as  judge  ad  lioc, 
who  immediately  qualified,  and  subsequently  made  sundry  orders  in  the 
cause.  The  lawyer  thus  appointed  is  the  respondent,  who  is  the  District 
attorney  for  that  district  He  fixed  the  cause  for  trial,  but  at  the  time 
appointed  for  trial,  he  recused  himself,  or  was  recused,  because  he  was 
District  attorney,  and  refused  to  proceed  farther.  Thereupon  the  rela- 
tor applied  to  us  for  a  mandamus,  and  upon  a  rule  issuing  to  shew 
cause  why  it  should  not  be  granted  peremptorily,  he  assigns  for  cause : 

1.  That  he  is  already  district  attorney,  and  therefore  can  not  be 
judge  ad  hoc,  because  he  can  not  hold  two  offices  of  honor  or  profit  at 
the  same  time. 

This  objection  is  not  good.  A  practishig  lawyer  who  is  selected  to 
try  a  particular  case,  and  who  acts  as  judge  merely  pro  hoc  vice,  can  not 
be  said  to  hold  an  office.  And  he  certainly  does  not  hold  one  of  trust 
or  profit.    His  functions  cease  the  instant  the  case  is  at  an  end,  and  are 
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oonfined  to  a  particular  case.  There  can  be  no  reason  why  In  civil  cases 
the  prosecuting  officer  for  the  criminal  docket  should  not  try  a  case  in 
which  the  judge  is  recused,  provided  he  be  a  lawyer. 

2.  The  respondent  urges  that  the  rightfulness  of  his  recusation 
can  not  be  inquired  into  by  mandamus,  but  the  party  aggrieved  should 
appeal 

If  we  were  to  hold  that  a  judge  ad  hoc  was  an  officer,  whose  failure 
or  refusal  to  perform  his  duty  could  be  taken  cognisance  of  by  us,  in  the 
same  way  and  to  the  same  extent  that  a  judge  of  one  of  the  inferior 
courts  can,  we  should  certainly  issue  the  mandamus.  In  other  words,  if 
the  respondent  is  right  in  recusing  himself,  on  the  theory  that  it  is 
another  office  and  he  can  not  hold  two  offices  at  the  same  time,  then  we 
might  issue  the  mandamus  to  him  as  an  inferior  judge. 

But  we  refuse  the  writ  on  other  grounds,  viz  because  of  the  want  of 
power  in  this  court  to  compel  a  lawyer  to  try  a  case  as  judge  if  he 
chooses  to  refuse.  The  attorney  who  may  be  appointed  is  not  obliged 
to  accept  the  appointment  If  he  does  accept,  and  even  enters  upon  the 
trial  of  the  case,  he  is  not  obliged  to  continue  to  the  end.  And  what  he 
is  not  obliged  to  do,  we  can  not  compel  him  to  do.  True,  it  is  almost 
contra  bonos  mores  to  accept,  qualify,  sit,  make  orders,  and  then  from 
caprice,  or  weariness,  or  other  like  cause,  incontinently  quit  the  bench, 
but  we  are  without  power  to  make  him  go  back. 

We  believe  in  the  present  case  it  was  not  caprice,  but  a  belief  in  the 
incompatibility  of  the  two  offices,  that  occasioned  the  respondent's 
action.    State  ex  rel.  Fuqua  vs.  Brame,  29  Annual,  816. 

The  mandamus  is  refused  at  the  cost  of  the  relator. 


No.  1002. 
State  ex  rel.  Thomas  W.  Nbmon  vs.  Alexandbb  V.  Fournet, 


ASSESSOB,  ET  AL.  \  52  r^ 


A  party  can  not  be  compelled  to  appear  and  answer  to  a  salt  brouirht  asrainst  him 
in  any  other  district  court  but  that  of  the  parish  of  his  domicile. 

A  mandamus  will  not  issue  to  compel  the  parish  assessor,  and  tax  collector  to 
assess  a  tax.    Only  the  police  jury  of  a  parish  have  power  to  levy  a  tax. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Fontelieu,  J. 

Breaux^  Fenner  &  Hall  for  relator  and  appellant. 
.  (r.  A,  Fournet  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    In  the  case  of  Nelson  vs.  parish  of  St  Martin,  plaintiff 
obtained  judgment  against  said  parish  on  November  29, 1873,  for  $4500 
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and  interest,  and  ordering  "the  board  of  assessors,  or  ofQcers  whose 
duty  it  is  to  assess  taxes,  forthwith  to  assess  a  parish  tax  at  a  sufficient 
rate  per  cent  upon  the  assessment  roll  of  the  current  year  to  pay  said 
judgment,  and  that  the  tax  collector  proceed  forthwith  to  collect  said 
tax,  etc."  On  December  27, 1877,  Nelson  presented  his  petition  "to  the 
Judge  of  the  third  judicial  district  court  in  and  for  parish  of  St.  Martin," 
reciting  the  above-mentioned  judgment,  and  averring  that  the  proper 
officers  of  St.  Martin  had  neglected  and  refused  to  levy  and  collect  the 
tax,  as  therein  directed.  Wherefore  he  prays  that  the  parish  assessor 
and  tax  collector  of  St.  Martin  be  dted  to  appear  at  the  court  in  the 
town  of  New  Iberia,  in  the  parish  of  Iberia,  there  to  show  cause,  on  Jan- 
uary 2, 1878,  why  a  mandamus  should  not  be  made  peremptory,  direct- 
ing them  to  assess  and  collect  a  tax  as  directed  by  said  judgment,  etc. 
The  assessor  and  collector  appeared  at  New  Iberia  and  filed  numer- 
ous exceptions  and  defenses,  among  which  it  will  only  be  necessary  to 
notice  two. 

1.  They  except  that  they  are  citizens  and  officers  of  St  Martin,  and 
that  the  proceeding  against  them  is  addressed  to  the  district  court  of 
St.  Martin,  and  that  they  can  not  be  cited  and  required  to  appear  and 
answer  in  the  parish  of  Iberia. 

2.  That  they  are  without  capacity  to  stand  in  judgment,  for  the 
reason  that  it  is  no  part  of  their  duty  or  of  either  of  them  to  assess  and 
levy  parish  taxes,  that  duty  belonging  exclusively  to  the  police  jury. 
The  collector  averring  that  he  has  no  authority  to  collect  until  taxes 
have  been  legally  imposed.    Wo  think  both  these  exceptions  well  taken. 

There  is  no  law  or  authority  authorizing  the  judge  of  the  third  dis- 
trict court  in  and  for  parish  of  St  Martin  to  compel  parties  to  suits 
pending  in  that  court  to  appear  before  him  in  another  parish.  The  pro- 
ceeding was  coram  nonjicdice,  and  void. 

It  is  equally  fatal  to  relator's  proceeding  that  he  has  not  taken  it 
against  the  necessary  parties.  The  duty  of  the  parish  assessor  is  to  Ust 
and  value  property,  not  "to  assess  taxes "  thereon.  The  police  jury 
should  have  been  cited  as  the  only  "  officers  whose  duty  it  is  to  assess 
taxes." 

It  is  unnecessary  to  pass  npon  the  constitutional  questions  raised 
as  to  the  power  of  the  Legislature,  in  a  case  like  this,  to  repeal  the  law 
authorizing  the  levy  of  a  tax  to  pay  judgments,  after  such  judgments 
have  been  rendered. 

For  the  reasons  now  stated  the  judgment  appealed  from  is  affirmed 
at  costs  of  relator. 

^Ir.  Justice  DeBlanc  is  recused  in  this  case. 
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No.  994  

ao  iiosj 
Mayor  et  al.  op  Breaux's  Bridge  vs.  Val£rien  Dupuis.  \\\i  g^ 

Where  the  charter  of  a  municipal  corporation  reauires  the  mayor's  sanction  to  all         eii2  529 
the  enactments  of  the  Board  of  Selectmen,  such  enactments  will  be  inoperative         ~ 
unless  sifirned  by  the  mbyor. 

The  promuleration  of  an  ordinance  enacted  by  the  Board  of  Selectmen  of  Breaux's 
Bridge,  by  merely  posting  the  ordinance,  is  without  effect,  when  the  ordinance 
has  not  been  signed  by  the  mayor,  and  by  the  secretary  of  the  board. 

No  law  or  ordinance  passed  by  a  town  council  can  have  anybindinsr  effect  unless 
promule:ated  and  preserved  in  the  Enf^lish  langrua^e. 

When  the  fact  is  denied  that  a  certain  ordinance  has  been  enacted  by  a  town  council, 
the  fact  can  only  be  proved  by  the  deliberations  of  the  council,  and  their  pro- 
mulgation, duly  attested. 

A  PPEAL  from  the  Parish  Court  of  St.  Martin.    Bassett,  J. 

F.  Voorhies  for  plaintiffs  and  appellees. 

Mouion  &  DeBaillou  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  This  suit  is  brought  to  recover  from  the  defendant  the 
sum  of  fifty  dollars,  which  plaintiff's  claim  by  virtue  of  an  ordinance 
adopted  by  the  Town  Council  of  Breaux's  Bridge,  on  the  3d  of  Decem- 
ber 1877.  That  ordinance  was  written,  presented,  promulgated  and  pre- 
served in  the  French  language,  and  is  not  signed  by  the  mayor. 

The  tenth  Section  of  the  act  amending  the  incorporation  of  the 
town  of  Breaux's  Bridge  provides  "  that  the  mayor  shall  sanction  all 
laws  and  ordinances  passed  by  the  Board  of  Selectmen."  That  sanc- 
tion must  be  expressed  otherwise  than  by  suing  to  recover  the  amount 
of  a  license  imposed  by  said  laws  and  ordinances,  ivhich  are  not  pub- 
lished in  any  official  paper,  but  merely  placarded  in  different  parts  of 
the  town.  The  counciFs  enactments  and  their  promulgation  must  bear 
the  signatures  of  the  Mayor  of  the  Town  and  of  the  Secretary  of  the 
Board.  Without  at  least  one  of  the  signatures  of  those  two  officers,  no 
one  could  be  legally  informed  of  the  adoption  of  those  enactments,  and 
— without  both  of  them— the  promulgation  by  mere  posting  was  a  vain 
formality. 

In  this  instance,  to  prove  a  fact  which  must  be  shown  by  the  book 
to  be  kept  by  the  Secretary,  he  had  to  be  called  and  examined  as  a  wit- 
ness, and  testified  that  two  of  the  members  of  the  Board  have  voted  for 
the  ordinance.  When  denied,  such  a  fact  can  be  established  but  by  the 
deliberations  of  the  Board  and  their  promulgation  duly  attested  by  the 
signatures  of  thq  mayor  and  secretary. 

The  Council's  ordinance  imposing  the  license  sought  to  be  recov- 
ered is  a  law,  a  legislative  proceeding,  and— though  Its  promulgation  in 
the  language  understood  and  spoken  in  the  locality  wherein  it  was 
70 
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adopted  was  proper  and  authorized,  the  109th  article  of  the  Constitution 
of  1868,  which  differs  from  Sect  15  of  title  VI  of  the  State  Constitution 
of  1812,  commands  that  all  laws  and  legislative  proceedings  shall  be 
promulgated  and  preserved  in  the  English  language. 

In  the  case  of  Loze  vs  Mayor  reported  in  the  3d  La  and  relied  upon 
by  the  counsel  representing  plaintiffs,  this  court  held  that  only  the  laws 
passed  by  the  Legislature  of  the  State  were  to  be  promulgated  in  the 
English  language.  That  decision  was  certainly  correct,  as  then  such  a 
promulgation  was  limited  by  the  Constitution  to  "all  laws  that  may  be 
passed  by  the  Legislature.'' 

That  plain  provision  of  the  Constitution  of  1812  has  been  intention- 
ally changed  by  as  plain  a  provision  of  the  Constitution  of  1868,  and 
now — unless  promulgated  and  preserved  in  the  English  language — no 
law  or  ordinance,  whether  passed  by  the  Legislature  or  a  Town  council 
— can  have  any  binding  effect. 

C.  of  1868,  art  109. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  plaintiffs'  demand 
rejected  with  costs  in  both  courts. 


No.  1031. 
Jacob  C.  Van  Wickle  vs.  O.  H.  Violet  and  Wife. 

80  11061 

^^  '^'^'  It  will  b«>  presumed  that  the  community  of  a'^quets  and  gains  exists  between  the 

114   770  husband  anii  wife  until  the  eoutrary  is  shown. 

Neither  the  wife  nor  her  separate  property  enn  be  held  liable  for  supplies  furnished 
to  her  husband  for  the  eultivation  of  her  plantation,  unless  it  be  proved  that  the 
wife  herself  cultivated  her  plantation,  or  that  it  w-as  cultivated  for  her  account 
and  benefit.  The  mere  fact  that  the  creditor  kept  the  account  for  the  supplies 
a.'^ainst  the  husband  as  agent  of  the  wife,  does  not  prove  the  agency. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry. 
IlucUpeih,  J. 

E.  Simon  and  James  M.  Moore  for  plaintiff  and  appellant. 

Garland  d'  JJupre  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  This  is  a  suit  against  husband  and  wife,  on  a  note  drawn 
by  them  jointly  to  their  own  order,  and  by  them  indorsed,  secured  by 
mortgage  of  the  same  date,  March  7,  1872. 

The  petition  charges  that  the  wife  was  separated  in  property  from 
her  husband  by  judgment ;  but  when  this  was  rendered,  or  in  what 
court,  there  is  nothing  in  the  record  to  show. 
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Default  was  taken  against  Violet.  Mrs.  Violet,  after  denying  all  the 
^allegations  of  plaintiffs  petition,  except  that  she  signed  the  note  sued 
on,  specially  denied  her  liability  for  the  amount  of  the  note,  as  it  was 
^ven  to  secure  advances  made  and  to  be  made  to  her  husband ;  .and  she 
^Iso  denies  her  liability  on  the  mortgage  granted  to  secure  the  note, 
alleging  that  the  property  mortgaged  is  paraphernal,  and  was  owned  by 
her  before  her  marriage. 

The  evidence  c  insists  of  the  note  and  mortgage,  the  deposition  of 
Mouton,  the  mortgagee,  and  the  testimony  of  Felix  Dessan,  the  father 
of  Mrs.  Violet,  who  proves  that  Violet  had  no  means,  to  his  knowledge. 

Mouton  testified  that  the  note  and  mortgage  were  given  to  secure 
advances  made  and  to  be  made  for  the  plantation  of  Mrs.  Violet ;  and 
that  all  his  dealing  was  with  Violet  as  agent  of  his  wife.  He  attached 
to  his  deposition  an  account  current,  kept  in  the  name  of  "O.  H.  Violet, 
agent,"  beginning  May  29, 1871,  footing  on  the  debit  side  82100  55,  cred- 
its 81117  11,  balance  brought  down  to  May  31, 1873,  8983  44,  with  mem- 
orandum at  the  foot,  "  Hold  your  mortgage  for  81000,  as  collateral 
security." 

The  judge  of  the  district  court  was  of  opinion  that  the  evidence 
was  not  sufficient  to  charge  Mrs.  Violet ;  and  we  are  of  the  same  opinion. 

The  R.  C.  C,  2398,  declares  that  "the  wife,  whether  separated  in 
property  by  contract  or  by  judgment,  or  not  separated,  can  not  bind 
herself  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted 
by  him  before  or  during  the  marriage." 

The  answer  of  Mrs.  Violet  puts  at  issue  all  the  allegations  of  the 
petition  except  that  she  signed  the  note.  The  legal  presumption  is  that 
<5r>mmunity  exists  in  all  cases,  where  it  is  not  excluded  by  contract,  or 
dissolved  by  judgment:  and  it  is  also  a  legal  presumption  that  all  debts 
contracted  during  the  marriage  are  debts  of  the  community,  for  which 
the  wife  is  forbidden  to  bind  herself  or  her  property. 

The  fact  that  Mouton  dealt  with  Violet  as  agent  for  his  wife  by  no 
means  proves  that  he  actually  was  her  agent,  or  that  he  had  authority 
to  bind  her.  The  paraphernal  lands  of  the  wife  might  be  cultivated  by 
the  husband  for  his  account,  or  for  account  of  the  community ;  and  in 
neither  case  would  the  wife  be  liable  for  expenses  and  debts  incurred. 

In  order  to  recover  of  the  wife  there  must  be  proof  that  the  consid- 
eration inured  to  her  separate  benefit.  Conrad  vs.  LeBlanc,  29  An.  124, 
and  cases  there  cited.  It  is  not  proven  that  Mrs.  Violet  cultivated  any 
plantation,  or  that  any  was  cultivated  for  her  accourt  and  benefit. 

There  is  nothing  in  the  record  to  rebut  the  presumption  that  com- 
munity existed  between  Violet  and  his  wife ;  and  that  the  debt  is  one  for 
which  she  is  forbidden  by  law  to  bind  herself  or  her  property. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 
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No.  1024 

li0~1108l 

106  47b\  a.  Tertrou  vs.  C.  C.  Durand  kt  al. 

The  purchaser  at  public  sale  of  succession  property  on  which  he  has  a  first  special 
mortfirac^e.  is  entitled  to  retain  possession  of  the  purchase  price,  on  executinsr 
his  bond  with  solvent  security  in  favor  of  the  administrator,  for  a  sum  to  be 
fixed  by  the  court,  conditioned  that  he  shall  pay  such  sums  as  maybe  ascer- 
tained, on  a  settlement  of  the  succession,  to  be  payable  by  preference  to  him  out 
of  the  proceeds  of  the  property  so  purchased  by  him,  up  to  the  amount  of  hi» 
bid. 

The  institution  of  executory  proceediners  on  a  mortflrase  note  will  interrupt  pro- 
scription of  the  note,  unless  the  proceedings  are  dismissed  on  motion  of  tho 
plaintiff. 

A  PPEAL  from  the  Parish  Court  of  St.  Martin.    Bassett,  J. 

J.  A,  Breaiix  and  L,  J,  Gary  for  plaintiff  and  appellee. 

F.  &  M.  Voorhies  and  E,  Simon  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  case  was  before  us  last  year,  and  is  reported 
at  page  506,  29  An.,  where  the  objects  and  purposes  of  the  suit  are  fully 
stated,  and  need  not  be  here  repeated.  The  case  was  then  remanded, 
and  is  now  before  us  after  having  been  tried,  resulting  in  a  judgment 
for  plaintiff,  from  which  this  appeal  is  taken. 

^he  evidence  shows  that  Tertrou  is  the  holder  of  two  special  mort- 
gages on  the  property  sold,  to  wit :  that  in  favor  of  LeBlanc,  for  ;?281G, 
and  that  in  his  own  favor  for  about  316,879  60.  These  are  the  first 
special,  and,  so  far  as  appears,  the  only  special  mortgages,  on  the  prop- 
erty. At  the  probate  sale  of  the  succession  of  Charles  Durand,  Jr.,  cer- 
taha  lots  (described  by  plaintiff)  of  the  property  subject  to  his  mortgages- 
were  adjudicated  to  Tertrou  for  310,134.  The  sheriff  and  C.  C.  Durand, 
administrator,  demanded  of  him,  eo  instanti,  the  full  amount  of  bis  bid, 
in  cash.  He  claimed  the  right,  as  first  special  mortgage  creditor,  to 
retain  the  amount  of  his  bid  until  the  final  liquidation  and  settlement  of 
the  estate,  upon  giving  security  for  such  amount  as  might  be  fixed  as 
preferred  to  him.  The  sheriff,  thereupon,  at  once  re-offered  the  prop- 
erty, without  delay,  and  the  same  was  purchased  by  C.  C.  Durand,  the 
administrator,  and  John  Durand,  heirs  of  the  deceased,  for  the  sum  of 
32200.  Under  the  view  we  have  taken,  this  second  adjudication  is  void. 
Tertrou  was  entitled  to  reUiin  the  amount  of  his  bid  until  the  amount  of 
claims  preferred  to  his,  and  exigible  out  of  the  property,  was  ascertained. 
There  is  a  large  amount  of  property  which  has  not  been  sold,  and  which 
may,  perhaps,  suflflce  to  satisfy  all  antecedent  privileges  and  general 
mortgages.  The  defendants  have  pleaded  the  prescription  of  five  years 
against  the  Tertrou  claim.  It  is  admitted  that  Tertrou,  in  July,  1872» 
took  executory  process  on  his  notes  and  mortgage,  which  was  duly 
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€erved  on  the  administrator.  This  process  was  enjoined,  and  it  is  said 
that  Tertrou  voluntarily  dismissed  and  abandoned  it.  We  find  that  the 
order  of  dismissal  of  date  May  29, 1877,  was  rendered  on  motion  of  0. 
C.  Durand,  administrator,  and  not  on  motion  of  Tertrou.  This  execu- 
tory proceeding  and  the  injunction  during  its  pendency  interrupted  pre- 
scription, and  it  began  to  run  de  novo  only  from  that  date.  The  plea 
of  prescription  is,  therefore,  not  sustained. 

We  think  the  judgment  appealed  from  is  correct,  except  that  it 
•should  have  fixed  the  amount  and  conditions  of  ihe  bond  to  be  given 
"by  Tertrou.    It  should  be  amended  in  that  respect. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended,  as  follows :  that  before  the  sheriff  delivers 
the  deed  and  possession  of  said  lands  to  Tertrou,  and  as  condition  pre- 
cedent thereto,  the  said  Tertrou  shall  execute,  with  good  and  sufficient 
security,  in  favor  of  the  administrator  of  estate  Charles  Durand,  Jr., 
his  bond  in  the  sum  of  seven  thousand  five  hundred  dollars,  condi- 
tioned that  he  will  pay  and  satisfy  such  sums  as  may  be  fixed  and  ascer- 
tained on  settlement  of  said  estate  to  be  payable  by  preference  to  him 
out  of  the  proceeds  of  the  lands  so  purchased  by  him  up  to  the  amount 
-of  his  bid,  said  bond  to  be  approved  by  the  parish  judge  of  the  parish 
of  St.  Martin. 

It  is  further  ordered  that,  as  thus  amended,  said  judgment  be 
affirmed.    The  costs  of  appeal  to  be  paid  by  appellee. 


No.  1009. 

Ursule  Broussard  vs.  Leo  Ditch  and  Sheriff. 

"When  a  siicro'^sion  owes  no  debts,  and  is  composed  exclusively  of  community  prop- 
erty, and  there  is  a  survivingspouse.an  administrator  should  not  bo  appointed; 
and  if  appointed,  a  sale  provoked  by  him  of  the  property  may  bo  enjoined  by 
the  surviving  spouse. 

A  PPEAL  from  the  Parish  Court  of  Vermilion.    Kibbe,  J. 

R.  P.  0' Bryan  for  plaintiff  and  appellant. 

F.  R.  King  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Leo  Ditch  the  elder,  husband  of  the  plaintiff,  died 
in  1867,  leaving  several  minor  children,  of  whom  his  widow,  their  mother, 
qualified  as  natural  tutrix.  His  property  was  inconsiderable — about 
twelve  hundred  dollars  in  value — and  was  all  community,  and  all  mova- 
lale,  and  he  owed  no  debts.  The  plaintiff  qualified  as  natural  tutrix  to 
lier  children,  and  has  not  married  again. 
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Leo,  the  eldest  child,  attained  majority  two  or  three  years  ago,  and 
applied  for  administration  of  his  father's  estate.  Opposition  was  made- 
to  it  by  his  mother,  the  surviving  widow  in  usufruct  and  natural  tutrix 
of  the  other  children,  upon  various  grounds,  one  of  which  is  that  there 
was  no  necessity  for  an  administrator  to  be  appointed,  since  she  in  her 
capacity  of  tutrix  was  doing,  or  had  done,  all  that  was  necessary  to  be- 
done  by  any  representative  of  the  succession.  Nevertheless  her  opposi- 
tion was  rejected,  and  the  applicant  was  appointed,  and  she  has  brought 
her  appeal  from  that  judgment  before  us  in  another  case. 

The  administrator,  thus  appointed,  applied  for  and  obtained  from 
the  parish  court  an  order  of  sale  of  the  whole  property,  and  the  widow 
in  joined  the  sale  thus  ordered.    That  is  the  present  suit. 

What  possible  grounds  can  be  supposed  to  exist  to  justify  an  order 
of  sale  of  property  thus  owned  and  situated,  we  are  at  a  loss  to  con- 
jecture. The  father  had  been  dead  nearly,  if  not  quite,  ten  years  when 
the  application  for  administration  was  made.  No  creditor  asked  for 
an  administration,  for  there  were  none.  The  property  was  in  the  pos- 
session of  the  widow,  who  owned  absolutely  one  half  of  it,  and  who  as 
usufructuary  was  entitled  to  the  possession  of  the  other  half.  A  sale  of 
her  moiety,  under  the  circumstances  developed  in  this  case,  would  have 
conveyed  no  title.  A  sale  of  the  children's  moiety  would  have  imper- 
illed their  scanty  heritage.  What  that  heritage  was,  and  how  acquired,, 
the  widow  herself  shall  tell,  as  on  the  witness  stand  she  confronted  the 
first  fruit  of  her  womb,  who  was  seeking  to  despoil  her  of  her  only  support; 

"Leo  Ditch  jr.  is  my  son,  issue  of  my  marriage  with  Leo  Ditch  Sr. 

*  *  *  We  were  married,  Leo  Ditch  and  I,  twenty-five  years 
ago  last  January.  He  died  of  yellow  fever  in  Oct.  1867.  The  only  prop- 
erty he  left  at  his  death  was  cattle,  four  jars,  one  spinning  wheel,  one 
shot  gun  and  one  mattrass.  I  was  told  that  he  branded  thirl y  calves, 
the  year  of  his  death.  I  sold  the  calves  every  year  to  support  and 
maintain  the  children,  also  some  old  cows  and  a  very  few  beeves.  I 
never  kept  any  account  of  the  number.  Leo  Ditch  can  say  better  than 
I  can,  for  he  is  the  one  who  always  sold  them  for  me,  except  the  last 
year.  I  can  not  say  whether  there  were  any  debts  due  my  husband  or 
not  at  the  time  of  his  death.  I  can  not  say  either,  whether  my  husband 
owed  any  thing  or  not  when  he  died.  He  had  nothing  but  his  clothing 
when  we  married,  and  not  much  of  that." 

On  cross-examination  she  says  she  spent  the  money  realized  by  the 
sale  of  the  cattle  in  support  of  the  children,  such  as  their  food,  school- 
ing, books,  medicines  and  doctor's  bills.  She  owned  at  the  time  of  her 
marriage  six  cows,  a  branding  iron,  and  ten  dollars  in  specie,  and  with 
the  memory  for  small  matters  that  characterizes  those  in  her  lowly  condi- 
tion, and  the  nalveie  that  is  both  a  consequence  and  an  evidence  of  the 
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frank  simplicity  of  her  nature,  she  says  that  she  gave  the  specie  to  her 
young  husband  who  bought  a  cow  with  it. 

As  he  had  nothing,  the  whole  of  the  stock  must  have  been  the  issue 
of  the  six  belonging  to  his  wife,  the  one  bought  with  her  money,  and 
those  bought  subsequently  with  the  profits,  if  any  were  thus  bought. 

The  case  resembles  that  of  Burton  v.  Brugier,  recently  decided  by 
us,  ante,  478,  and  the  principle  of  law  controlling  it  is  well  established. 
When  the  succession  owes  no  debts,  and  is  composed  exclusively  of 
community  property,  and  there  is  a  surviving  spouse,  an  administrator 
should  not  be  appointed,  and  if  appointed,  a  sale  provoked  by  him  of 
the  property  is  properly  prevented  by  an  injunction  by  the  owner  and 
usufructuary.  In  that  case,  damages  were  awarded  the  widow  oga'.nst 
a  purchaser  of  the  property  under  circumstances  very  like  these,  who 
had  evicted  her  by  violence.  The  arrest  of  the  sale  by  the  process  used 
in  this  suit  has  probably  saved  another  purchaser  from  a  similar  fate. 
Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court 
is  avoided  and  reversed,  and  the  injunction  sued  out  by  the  plaintiff 
is  maintained  and  perpetuated,  it  is  further  adjudged  that  she  have  and 
recover  of  the  defendant  Leo  Ditch  the  costs  of  both  courts. 


On  Affliction  for  Rehearing. 

Marr,  J.  Counsel  for  appellees  bases  his  application  for  rehearing 
mainly  on  the  ground  that  our  flecree  disposes  of  the  case  on  the  merits ; 
whereas  the  judgment  appealed  from  was  rendered  on  exception  to  the 
jurisdiction  of  the  parish  court  rnt'wue  maierup. 

The  parish  court  erred  in  maintaining  this  exception.  That  court 
had  granted  an  order  of  sale,  at  the  instance  of  Leo  Ditch,  in  bis  capacity 
as  administrator ;  and  no  other  court  had  jurisdiction  to  enjoin  that 
sale. 

We  have  decided  that  Loo  Ditch  is  not  administrator ;  and  he  can 
not  proceed  with  the  sale.  There  is  no  issue  of  law  or  of  fact  upon 
which  the  order  of  sale  enjoined  in  this  case  could  be  enforced  or  justi- 
fied ;  and  as  the  parish  court  had  jurisdiction  to  grant  the  injunction, 
there  is  nothing  now  to  be  tried  an(i  the  injunction  is  perpetuated,  ex 
neccAi<^itate. 

The  rehearing  is  refused. 
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No.  1030. 
State  ex  rel.  Merchant  vs.  Taylor  Daspit  et  al. 

Whero  a  tax  collector  is  suDorseded,  and  his  successor  collects  part  of  the  taxes 
embraced  in  the  tax  rolls,  and  blank  licenses  put  into  his  hands,  the  out^oinff 
collector  and  his  sureties  will  be  liable  only  for  the  amount  collected  by  him. 
and  not  accounted  for ;  which  amount  must  be  proved  by  the  State. 

An  attorney  in  fact  can  not  bind  his  principal  as  surety,  unless  he  is  specifically 
authorized  to  do  it. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Foniellen,  J. 

XT';  B.  Merchant  for  plaintiff  and  appellee. 

E.  Simon,  J,  E.  Mouton,  L.  J.  Gai^ij,  and  G.  A,  JPournei  for  defendants 
and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  This  is  a  suit  to  recover  of  Taylor  Daspit,  tax  collector  of 
the  parish  of  St.  Martin,  822,356  88,  for  alleged  defalcations ;  and  against 
his  sureties,  Joseph  Gautreau  and  Mrs.  Marie  Amelie  Beraud,  and  Louis 
Laloire,  her  husband,  $20,000,  on  the  bond  in  which  Gautreau  and  Mrs. 
Laloire  were  sureties,  each  for  310,0  )0. 

Daspit  was  appohited  tax  collector  for  the  parish  of  St.  Martin, 
in  March,  1875.  He  gave  bond,  with  Joseph  Gautreau  and  Mrs.  Laloire 
as  sureties,  each  in  the  sum  of  310,00"^.  He  collected  the  taxes  of  1870, 
1871,  1872,  1873,  1874;  and,  as  Jumel,  Auditor,  testifies,  "he  paid  the 
same  into  the  treasury,  and  his  accounts  appear  upon  the  books  as  set- 
tled." 

The  rolls  for  1875,  for  taxes  assessed,  and  licenses  furnished  him, 
am'^unting  to  822,356  8S,  were  placed  in  his  hands ;  and  the  object  of 
this  suit  is  to  make  him  and  his  sureties  liable  upon  the  ground  that  he 
failed  to  account  for  any  part  of  this  amount. 

The  proof  show.**  that  on  the  sixth  April,  1876,  Numa  Bienvenu  was 
appointed  tax  collector  for  St.  Martin  ;  and  that  he  collected  the  greater 
part  of  the  taxes  for  1875. 

We  think  that  where  a  tax  collector  continues  in  office,  no  proof 
of  defalcation  on  his  part  is  necessary  beyond  the  tax  rolls  and  licenses 
placL»:l  in  his  hands  ;  and  that  he  is  bound  to  account ;  and  in  default  of 
his  accounting  he  will  be  legally  liable  for  the  whole  amount.  But  it  is 
ininifc:'st.  that  where  the  tax  collector  is  superseded,  and  his  successor 
collects  part  of  the  taxes,  the  out  going  collector  and  his  sureties  are  lia- 
ble only  for  the  amount  collected  by  him  and  not  accounted  f*:  r ;  and  the 
tax  rolls,  and  blank  licenses  put  in  his  hands  would  not  be  suflBcient 
eviJence  either  f.gainst  him  or  his  sureties. 

It  appears  from  the  testiniony  of  Jumel,  the  Auditor,  that  Bien- 
venu, the  successor  of  Daspit,  filed  affidavits  with  the  Auditor,  showing 
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that  Daspit  collected  part  of  the  taxes  of  1875,  in  all  ^8102  38.  But  this 
is  merely  Jumel's  statement  of  what  the  aflfldavits  of  Bienvenu  were; 
and  this  is  mere  hearsay.  Bienvenu  Should  have  been  called  as  a 
witness. 

In  1870,  Mrs.  Marie  Araelie  Biraud,  wife  of  Louis  E.  Laloire,  and 
her  brother,  Felix  Beraud,  and  her  sister,  Eugenie  Amelia  Beraud,  gave 
to  Louis  E.  Laloire  a  power  of  attorney  whioh  is  quite  full.  It  does 
not,  however,  contain  any  power  or  authority  to  the  attorney  to  bind  his 
constituents  as  sureties,  for  any  purpose  whatever. 

Under  this  power,  Laloire  signed  his  wife's  name,  five  years  after 
its  date,  to  the  official  bond  of  Daspit  as  tax  collector.  It  was  a  gross 
abuse  of  the  power,  and  of  the  trust  and  confidence  reposed  In  the  hus- 
band by  the  wife.  It  could  not  have  entered  into  the  contemplation 
of  the  parties,  in  1870,  that  the  power  then  granted,  evidently  to  enable 
the  husband  to  manage  his  wife's  business  and  for  her  interest,  would 
authorize  him  to  bind  her  as  security  for  others,  especially  for  a  tax 
collector  appointed  in  1875,  five  years  after  the  date  of  the  power. 

Mrs.  Laloire  was  not  one  of  the  sureties  for  Daspit  in  his  official 
bond  ;  and  she  should  not  have  been  accepted  as  such. 

The  judgment  of  the  district  court  was  in  favor  of  the  State,  against 
Daspit,  for  $22,356  88,  subject  to  a  credit  of  $3310  35,  of  the  taxes  of 
1875,  proven  not  to  have  been  collected  ;  and  against  Joseph  Gautreau 
and  Mrs.  Marie  Amelie  Beraud,  wife  of  Louis  E.  Laloire,  each  for  ten 
thousand  dollars,  with  recognition  of  mortgage  on  their  real  estate, 
from  the  date  of  the  bond,  March  16,  1875:  and  all  the  defendants 
appealed. 

As  we  have  r.een,  the  legal  presumption  which  would  have  existed 
against  the  tax  collector  that  he  was  bound  for  the  whole  of  the  tax  rolls 
and  blank  licenses  furnished  to  him  can  not  be  Invoked  In  this  case. 
The  taxes  of  1870, 1871, 1872, 1873, 1874,  collected  by  Daspit,  were  fully 
accounted  for.  The  taxes  of  1875  were  collectible  In  1876;  and  on  the 
«ixth  April,  1876,  Bienvenu  was  appointed  the  successor  of  Daspit :  so 
that  it  was  impossible  for  Daspit  in  his  official  capacity  to  have  collected 
the  taxes  of  1875. 

As  the  State  had  deprived  him  of  the  legal  right  and  power  to  col- 
lect the  taxes,  by  appointing  a  successor,  It  was  Incumbent  on  the  State 
to  show,  by  proof,  the  amount  of  taxes  collected  by  him.  The  only 
proof  on  that  subject  is  the  Auditor's  testimony  of  what  is  shown  by 
affidavits  of  Bienvenu,  the  successor  of  Daspit,  part  of  the  records  of 
the  Auditor's  office,  neither  the  originals  nor  copies  of  which  were  pro- 
duced. The  State  should  have  called  Bienvenu  and  the  taxpayers,  as 
witnesses  to  prove  the  am^^unt  of  taxes  collected  by  Daspit  up  to  the 
sixth  April,  1876,  in  order  to  have  held  the  sureties  In  his  official  bond, 
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or  the  sums  collected  by  him  after  tho  appointment  of  his  successor^ 
not  accounted  for  by  him,  to  have  recovered  of  him  alone. 

The  district  court  should  have  released  Mre.  Lahore  from  liability, 
because  she  was  not  one  of  the  sureties  (>n  tlie  official  bond  of  Daspit  : 
and  there  should  have  been  judgment  of  nonsuit  against  the  State,  and 
in  favor  of  Daspit  and  Gautreau. 

It  Is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  appealed  from  be  annulled,  avoided,  and  reversed : 
and  proceeding  to  render  such  judgment  as  should  have  been  rendered 
by  the  district  court,  it  is  further  ordered,  adjudged,  and  decreed  that 
there  be  final  judgment  against  the  State,  in  favor  of  Mrs.  Marie  Amelle 
Biraud,  wife  of  Louis  E.  Laloire,  rejecting  the  demand  against  her; 
and  that  there  be  judgment  against  the  State,  in  favor  of  Taylor  Daspit 
and  Joseph  Gautreau,  dismissing  the  demand  against  them  respectively 
as  in  case  of  nonsuit,  with  costs  in  both  courts. 


No.  1010. 

QUEYKDUZE  &   BoiS  ET  AL.  VS.  P.   E.   ThIBODEAUX   ET  AL. 

'30  mil 

61  477|  In  an  action  to  annul  a  elation  en  pnienient  of  certain  property  worth  more  than  $500- 
the  district  court  has  jurisdiction,  although  the  debt  due  the  creditor  who  sues 
to  annul  is  less  than  $500. 

A  dation  en  paiement  of  property  unaccompanied  by  its  delivery,  is  void. 

A  dation  en  paiement  made  by  a  father  to  his  children,  by  which  he  divests  himself  of 
all  means  of  support,  is  void. 

A  dation  en  paiement  made  by  a  debtor  which  leaves  him  nothing  with  which  to  pay 
his  other  deb*^s,  thus  makins:  him  insolvent,  is  void. 

The  action  to  annul  a  dation  en  paiement  which  was  simulated,  and  thus  void  ab- 
initio,  is  not  subject  to  the  prescription  applif»able  to  the  dispositions  of  prop- 
erty that  are  real,  but  fraudulent  as  to  credi'ors. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Fontelieu,  J. 

Mouton  &  Martin  for  plaintiffs  and  appellees. 

X.  J.  Gary  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  ,  In  Angjust,  1876,  Queyrouze  &  Bnis  obtained  judgment  in 
the  parish  court  of  St.  Martin,  against  O.  E.  and  Paul  E.  Tiiibodeaux,  in 
solldo,  for  3383  Ot  with  interest  and  c^sts ;  and  in  May,  1877,  Bodet  & 
Gueydan  Bros,  obtained  judgment  in  the  district  court  of  the  same  par- 
ish, against  the  same  parties,  for  8729  96,  with  interest  and  costs. 

These  creditors,  and  Larose,  a  creditor  by  open  account,  brought 
suit  in  the  district  court  of  St.  Martin,  against  Paul  E.  Thibodeaux  per- 
sonally, and  as  tu.or  of  his  minor  chilJren,  and  against  other  persons 
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his  children  either  of  age  or  emancipated  by  marriage,  to  have  declared 
null  a  certain  dation  en  paiement  made  by  him  to  his  children,  by  notarial 
act  of  date  12  January,  1874 :  and  to 'subject  the  property  given  in  pay- 
ment to  their  respective  judgments  and  claims. 

The  petition  charges,  substantially,  that  Thibodeaux  was  indebted  to 
Queyrouze  &  B jis  for  morchandise  sold  to  the  commercial  firm  of  which 
he  was  a  partner  from  January  to  June,  1873 :  to  Larose  for  merchan- 
dise sold  29  January,  1873  ;  and  to  Bodet  &  Gueydan  Bros,  for  merchan- 
dise sold  during  the  year  1873 : 

That  Thibodeaux  "  pretends  to  have  sold  and  did  pass  an  act  of  sale 
by  datiun  en  paiement,  to  his  minor  children,"  for  the  sum  of  81800,  all 
his  property,  movable  and  immovable,  consisting  of  several  tracts  of 
land,  domestic  animals,  etc.: 

That  this  pretended  dation  was  made  and  effected  by  fraud  and  col- 
lusion, for  the  purpose  of  defrauding  petitioners :  That  it  is  null  and 
void,  for  the  reason  that  no  previous  inventory  or  appraisement  of  the 
property  had  been  macie:  That  the  parties  appearing  as  purchaseis 
were,  and  some  of  them  still  are  minors,  not  emancipated  ;  and  all  such 
contracts  are  null  and  void  ab  initio. 

That  since  said  pretended  dation  Thibodeaux  has  continued  to  be 
and  is  still  in  the  undisputed  possession  of  the  property,  the  value  of 
which  far  exceeds  the  price  mentioned.  Various  other  causes  of  nullity 
are  set  up,  among  others,  the  incapacity  of  the  tutor  to  contract  with  the 
minors :  the  failure  of  Thibodeaux  to  have  the  rights  of  the  minors 
fixed,  by  administration  of  the  succession  of  their  mother ;  and  the  want 
of  consideration. 

The  prayer  is  that  the  pretended  dation  en  paieinent  be  declared  to 
have  been  made  in  fraud  of  the  rights  of  petitioners,  and  to  be  null  and 
void  ab  initio. 

Defendants  answered  by  general  denial ;  and  they  afterward  pleaded 
the  prescription  of  one  and  three  years,  in  bar  of  plaintiffs'  action. 

The  judge  of  the  district  court  was  of  opinion  that  the  claim  of 
Larose  was  subject  to  the  prescription  of  three  years,  and  was  barred. 
The  decree  was  that  the  datiun  be  avoided  and  annulled,  in  so  far  as  re- 
gards the  judgment  claims  of  Bodet  &  Gueydan  Bros.,  and  Queyrouze  & 
Bois :  and  the  defendants  appealed. 

Our  attention  is  called  to  the  fact  that  the  demands  of  Larose,  and 
Queyrouze  &  Bois  are,  each,  for  less  than  6500  ;  and  it  is  urged  that  the 
district  court  was  without  jurisdiction  as  to  them.  This  would  be  true 
if  the  object  of  the  suit  had  been  to  recover  of  defendants  the  amount  of 
these  claims :  but  plaintiffs  had  no  such  object ;  and  they  prayed  for  no 
other  judgment  than  one  declaring  the  nullity  of  the  dation.  The  amount 
in  dispute  was  the  value  of  the  property. 
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The  claim  of  Larose  may  be  prescribed  ;  but  the  plea  of  prescription 
in  this  case  was  against  the  action  of  plaintiffs ;  and  that  action  was 
not  to  recover  the  money  due  them;  but  for  the  nullity  of  the  dation. 

It  was  proven  that  Thibodeaux  continued  to  live  in  the  same  house, 
and  with  all  his  children,  as  before  the  dation  ;  so  that  there  was  no  ap- 
parent chanpre  of  possession.  The  mere  description  of  the  property, 
aggregating  436  superficial  arpents,  one  of  the  tracts,  at  least,  cultivated 
as  a  plantation,  fronting  on  the  Teche,  to  say  nothing  of  the  buildings, 
fences,  agricultural  implements,  horned  cattle,  horses,  colts,  mules,  hogs, 
leaves  no  doubt  of  the  insignificance  of  the  price ;  and  it  can  not  be  con- 
sidered as  re;il  or  serious.  Four  of  the  children  were  minors  at  the  time 
the  dation  was  made,  and  two  were  married  women.  The  act  provides 
that  the  property  slinll  remain  in  common,  en  commnnaute,  until  the 
majority  of  the  minors,  one  of  whom  is  now  about  thirteen  years  of 
age. 

There  is  room  for  grave  doubt  as  to  the  reality  of  the  indebtedness 
of  Thibodeaux  to  his  children  ;  and  this  doubt  is  increased  by  the  fact 
that  there  has  been  no  administration  of  the  succession  of  their  deceased 
mother,  no  inventory,  no  proceedings  establishing  any  indebtedness  of 
their  father  to  them. 

The  law  forbids  the  giving  in  payment,  by  an  insolvent,  to  one 
creditor  to  the  prejudice  of  others,  any  other  thing  than  the  sum  of 
money  due  ;  and  the  proof  in  this  case  is  that  Thibodeaux,  by  this  dation 
attempted  and  intended  to  vest  in  his  children  a  title  to  all  that  he  had, 
reserving  nothing  whatever  to  himself.  Living  in  the  house  with  his 
family,  all  his  children,  himself  the  head  of  the  family,  a  mere  paper 
conveyance  would  not  be  such  a  delivery  as  is  indispensable  to  the  giving 
in  payment ;  and  the  stipulation  that  the  entire  property  should  remain 
ia  common  uatil  the  majority  of  the  minors  indicates  clearly  his  intention 
to  divest  himself  of  the  title  and  control  nominally  only,  while  in  reality 
he  wouM  enjoy  the  benefits  of  actual  ownership,  and  keep  his  family  with 
him  as  he  has  continued  to  do.  We  entertain  no  doubt  that  this  dation 
was  a  pure  simulation  :  that  it  was  void  for  want  of  delivery :  R  C.  C. 
■265G  :  that  it  was  also  void,  because  the  eCfect,  if  it  had  been  real,  would  . 
have  been  to  divest  the  father,  the  head  of  the  family,  of  the  means  of 
support,  it  would  not  have  loft  him  a  bed  or  a  chair :  that  it  was  void 
because  he  retained  nothing  with  which  to  pay  his  debts,  and  it  made 
him  insolvent ;  and  that  the  action  to  have  it  declared  void  ab  initio,  as 
it  really  was,  is  not  subject  to  the  prescription  applicable  to  conveyances 
and  dispositions  of  property,  real  but  fraudulent  as  to  creditors. 

Tne  rights  of  the  children  of  Paul  E.  Thibodeaux,  such  as  they  ex- 
isted prior  and  up  to  the  date  of  the  dation  en  paiemejU,  12  January, 
1S74,  will  be  in  no  manner  affected  by  this  decree,  and  are  reserved  just 
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as  they  were  at  that  time  and  as  they  would  have  been  if  no  such  dation 
had  been  made. 

For  the  reasons  herein  stated,  the   judgment  appealed  from  is 
affirmed  with  costs. 


No.  999. 
Edward  Foreman  vs.  W.  G.  Saxon  et  al. 

A  wife,  even  separate  in  property,  is  incapable  of  either  buying  or  selling?  property^ 
unless  her  husband  concurs  in  the  act,  or  yields  his  consent  in  writiner. 

The  record  of  a  written  agreement  to  sell  certain  property  does  not  amount  to  a 
sale  of  the  property. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Fontelieu,  J. 

M.  J.  Foster  and  Z>.  Caffery  for  plaintiff  and  appellee. 

Fred.  Gates  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by  . 

Marr,  J.  Mrs.  Pecot,  the  owner  of  a  plantation,  the  legal  title  to 
which  stood  in  her  name,  agreed  to  transfer  one  undivided  third  of  it  to 
Mrs.  Mallon,  in  consideration  of  the  abandonment  by  Mrs.  Mallon  of 
C3rtain  suits  and  claims  affecting  the  property.  This  agreement  was 
dated  April  8, 1876,  and  was  recorded  on  the  eighth  March,  1877. 

Mrs.  Mallon  transferred  her  interest  in  this,  and  certain  other  prop- 
ert5%  to  Edward  Foreman,  for  the  price  of  33000  ;  and  this  transfer  was 
recorded  on  the  seventh  March,  1877,  the  day  after  its  date. 

Mrs.  Pecot,  by  notarial  act,  reciting  the  agreement  between  herself 
and  Mrs.  Mallon,  and  the  performance  by  Mrs.  Mallon  of  her  part  of 
that  agreement,  conveyed  to  Edward  Foreman,  assignee  of  Mrs.  Mallon, 
one  third  of  the  plantation,  fixed  and  designated  by  metes  and  bounds  ; 
and  this  title  was  recorded  on  the  twenty-first  March,  1877,  the  day  after 
its  date. 

On  the  -fifth  March,  1877,  W.  G.  Saxon  caused  to  be  recorded  a 
decree  of  this  court,  rendered  in  June,  1874,  in  the  suit  of  Mallon  and 
wife  vs.  Gates,  condemning  Mrs.  Mallon  and  her  sureties  to  pay  to  Gates 
S5C0  in  damages  for  the  wrongful  obtaining  of  an  injunction.  Saxon 
was  one  of  the  sureties  ;  and  on  the  ninth  March,  1877,  he  caused  exe- 
cution to  issue  against  Mrs.  Mallon,  on  this  decree,  in  his  favor  as  sub- 
rogee of  Gates,  under  which  the  sheriff  seized  and  advertised  for  sale 
the  one  third  of  the  plantation  acquired  by  Mrs.  Mallon  under  the  agree- 
ment of  April  8, 1876. 

Foreman  enjoined  the  sale,  claiming  to  be  the  owner,  in  virtue  of  the 
transfer  to  him  by  Mrs.  Millon,  and  the  subsequent  conveyance  by  Mrs. 
Pecot.    The  district  judge  was  of  the  opinion  that  the  recording  of  the 
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decree  of  this  court,  ot\  the  fifth  March,  1877,  created  a  judicial  mort- 
gage in  favor  of  Saxon,  but  that  he  could  proceed  to  enforce  it  only  by 
the  hypothecai-y  action  ;  and  he  perpetuated  the  injunction,  "reserving 
to  defendant  his  right  to  proceed  by  the  hypothecary  action."  Saxon 
appealed  from  this  judgment;  and  Foreman,  appellee,  in  answer  to  the 
appeal,  prays  that  the  judgment  be  so  amended  as  to  strike  out  that 
part  of  it  reserving  to  appellant  the  right  to  proceed  by  the  hypothe- 
cary action. 

Appellant  maintains  that  the  transfer  by  Mrs.  Mallon  to  Foreman  is 
absolutely  null  and  void,  because  it  was  made  without  the  authorization 
of  her  husband ;  and  that  it  was  fraudulent  and  simulated. 

The  reoorJ  contains  no  eviience  of  fraud  or  simulation.  The  price 
was  83000,  for  which  Foreman  gave  to  Mrs.  Mallon  his  note,  bearing 
eight  per  cent  interest  from  date ;  but  this  does  not  establish  either  fraud 
or  simulation. 

The  Revised  Civil  Code,  article  122,  declares  that  "the  wife,  even 
when  she  is  separate  in  estate  from  her  husband,  can  not  alienate,  grant, 
mortgage,  acquire,  either  by  gratuitous  or  incumbered  title,  unless  her 
husband  concurs  in  the  act,  or  yields  his  consent  in  writing." 

The  prohibition  to  acquire  is  as  absolute  as  the  prohibition  to  alien- 
ate ;  and  if,  by  reason  of  the  failure  of  the  husband  to  concur  in  the  act, 
or  to  give  his  consent  to  it  in  writing,  the  transfer  by  Mrs.  Mallon  to 
Foreman  was  void,  it  inevitably  follows  that  the  agreement  between 
Mrs.  Mallon  and  Mrs.  Pecot  was  void  for  the  same  reason. 

In  reality,  no  title  to  the  property  in  question  ever  vested  in  Mrs. 
Mallon.  The  agreement  required  her  to  dismiss  certain  suits,  and  to 
abandon  certain  claims,  in  consideration  of  which  Mrs.  Pecot  promised 
to  transfer  the  property  to  her.  The  performance  of  this  agreement  by 
Mrs.  Mallon,  if  she  had  the  capacity  to  make  the  agreement,  and  to 
comply  with  the  terms,  would  not  have  vested  the  title  in  her :  it  would 
merely  have  authorized  her  to  sue  for  specific  performance  by  Mrs.  Pecot, 
or  for  damages  for  non- performance.  The  recording  of  the  decree 
against  Mrs.  Mallon  did  not  create  a  judicial  mortgage  on  the  property 
in  question,  because  Mrs.  Mallon  did  not  own  it:  and  if  she  had  been 
authorized,  or  was  legally  competent  to  make  the  agreement  with  Mrs 
Pecot,  the  recording  of  the  decree  would  have  been  no  obstacle  to 
the  transfer  by  her  to  Foreman. 

Oae  of  two  consequences  results:  Either  Mrs.  Mallon  acquired  no 
right'  imder  the  tigreeraent  with  Mrs.  Pecot,  because  of  her  incapacity ; 
or  all  the  rights  fiowing  to  her  from  that  agreement  had  passed  to  and 
vested  in  Foreman  before  the  execution  enjoined  was  issued.  In  either 
case  Mrs.  Mallon  had  no  propertj'  or  right  under  that  agreement  sub- 
ject to  seizure  under  that  execution. 
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The  title  and  ownership  of  the  property  were  in  Mrs.  Pecot.  She 
was  satisfied  to  part  with  the  one  third  for  the  benef's  and  advantages 
promised  by  Mrs.  Mallon ;  and  she  was  content,  aft  having  received 
that  consideration,  to  malje  the  conveyance  to  Forenicii,  the  transferee 
of  Mre.  Mallon,  which  she  had  promised  to  make  to  Mrs.  Mallon.  We 
know  of  no  principle  which  would  authorize  any  creditor  of^  Mrs.  Mal- 
lon to  treat  this  conveyance  as  a  nullity,  or  to  subject  the  property, 
«imply  because  of  Mrs.  Mallon's  want  of  capacity,  since  she  was  as  com- 
petent to  alienate  as  she  was  to  acquire. 

The  judge  of  the  district  court  erred  in  reserving  the  right  of  appel- 
lant to  proceed  against  this  property  by  the  hypothecary  action.  He 
never  had  that  right,  because  the  agreement  between  Mrs.  Mallon  and 
Mrs.  Pecot  did  not  create  any  such  right  in  Mrs.  Mallon  as  could  be 
affected  by  judicial  mortgage. 

The  judgment  appealed  from  in  so  far  as  it  reserves  to  appellant  the 
right  to  proceed  against  the  property  in  question  by  the  hypothecary 
action  is  annulled,  avoided,  and  reversed ;  and,  in  all  other  respects,  it  is 
affirmed  with  costs. 


No.  996. 
ELisfiE  Thibodeaux  vs.  Adolphe  Comeau  and  Wife. 

A  defendant  who  excepts  to  the  capacity  of  the  plaintiff  to  stand  in  judgment  does 
not  waive  the  benefit  of  the  exception  by  failin^r  to  require  the  court  to  rule  on 
it  before  passine:  to  the  merits. 

The  dative  testamentary  executor  alone  can  not  maintain  an  action  to  revoke  a 
donation  inter  riros  made  by  the  deceased,  on  the  ground  that  the  donees  have 
not  fulfilled  the  conditions  of  the  donation.  The  heirs  of  the  deceased  are  nec- 
essary parties  to  such  an  action. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Fontelien,  J. 

C.  H.  Mouton  for  plaintiff  and  appellant. 

E.  E,  Mouton,  Felix  Voorhies,  and  J.  E.  Mouton  for  defendants  and 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  On  the  5th.  of  June  18G9  Elisoe  Thibodeaux  donated 
to  Adolphe  Comeau  and  wife,  by  notarial  act,  two  small  tracts  of  land, 
ilnd  the  improvements  upon  them,  appraised  in  the  Act  at  twenty-three 
hundred  and  twenty  dollars,  and  an  inconsiderable  quantity  of  movables, 
valued  at  two  hundred  and  sixty-five  dollars.    He  had  no  other  property. 

At  the  conclusion  of  the  Act,  the  "  donees  bind,  and  obligate  them- 
selves to  keep  in  their  own  house,  respect  and  treat  the  donor  during 
his  lifetime,  with  the  affection  and  care  due  a  father  by  good  children." 
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The  donor  was  aged  and  without  wife  or  legitimate  children.  Some 
of  his  brothers  and  sisters,  and  the  descendants  of  other  deceased 
brothers  and  sisters,  were  then,  and  are  now  living. 

In  October  1871  he  brought  this  suit  to  annul  and  revoke  this  dona- 
tion, alleging  that  Gomeau  "  had  been  guilty  towards  him  of  cruel  treat- 
ment, and  grievous  injuries  of  every  description,"  and  that  both  donees 
had  "  the  ill-disguised  intention  to  retain  the  property  donated  to  them, 
and  to  disregard  the  principal  condition  of  the  donation,  inasmuch  as 
they  have  acted,  and  continue  to  act  towards  him  in  such  a  way  as  to  ren" 
der  their  living  together  insupportable." 

Pending  this  action,  Thibodeaux  died,  leaving  a  will  which  is  not  in 
the  record,  and  we  can  not  therefore  know  whether  the  testator  disposed, 
or  pretended  to  dispose,  of  the  real  estate  previously  donated,  nor 
whether  he  gave  to  his  executor  seizin  of  his  property.  That  executor 
did  not  qualify,  and  upon  the  appointment  of  a  dative  executor,  this  suit 
was  revived  in  his  name. 

Thereupon  the  defendants  excepted,  that  this  action  could  not  be 
prosecuted  by  an  executor — that  the  action  is  personal  to  the  donor,  or 
to  his  heirs,  who  alone  can  stand  in  judgment  therein  after  his  death. 

The  defendants  did  not  require  a  decision  upon  their  exception,  but 
proceeded  to  trial  on  the  merits.  The  case  went  ofif  however  on  the 
exception,  which  was  finally  sustained  by  the  court.  The  plaintiff,  execu- 
tor, now  insists  that  the  exception  must  be  considered  as  waived  by  the 
defendants'  failure  to  require  the  court  to  rule  upon  it  before  passing  to 
the  merits.  The  authorities  cited  do  not  sustain  that  position,  nor  do 
we  think  reason  justifies  it.  The  exception  is  not  to  the  capacity  of  the 
executor — not  that  he  is  not  executor — but  that,  being  executor,  he  has 
not  authority  to  prosecute  this  suit.  It  would  certainly  have  been  more 
regular,  and  would  have  saved  time  which  was  uselessly  wasted  in  a 
trial  upon  the  merits,  had  the  court  have  rendered  on  the  threshold  of 
the  trial  the  judgment  which  finally  became  the  subject  of  this  appeal. 
But  the  defendants  are  nevertheless  entitled  to  the  benefit  of  the  ex- 
ception. 

In  Hart  v.  Boni,  6  La.  98,  the  question  was,  whether  the  executors 
of  a  will  can  maintain  an  action  to  annul  a  donation  inter  vivos,  made 
by  the  testator,  and  the  court  say,  where  seizin  is  given  to  the  executors 
by  the  will,  they  are  authorized  to  bring  an  action  to  recover  the  posses- 
sion of  any  property  which  may  have  belonged  to  the  testator  at  his 
death.  If  the  claim  set  up  be  one,  which  involves  the  rights  of  the 
heirs  or  legatees,  they  should,  if  present,  be  made  parties  to  the  suit, 
and  if  absent,  their  representatives  should  be  brought  in.  It  is  also 
there  said,  that  in  countries  having  laws  similar  to  ours,  it  has  been  held, 
that  although  executors  can  not  alone  maintain  an  action  in  relation 
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to  the  rights  of  heirs,  they  may  do  so  in  conjunction  with  those  who  are 
interested  in  that  capacity. 

In  a  later  case,  Brittain  v.  Richardson,  3  Bob.  78,  it  was  said,  when 
donations  moriia  causa  or  inter  vivos  are  clothed  with  all  the  forms 
required  by  law  to  give  them  validity,  none  but  forced  heirs  can  sue  for 
their  reduction,  if  they  exceed  the  disposable  portion ;  but  it  is  other- 
wise, when  they  are  null  for  want  of  such  formalities,  the  legitimate 
heirs  of  the  deceased,  or  other  representatives  of  the  estate  having, 
as  well  as  the  forced  heirs,  an  action  to  have  them  annulled. 

In  the  present  case  there  is  no  question  of  the  nullity  of  the  dona- 
tion for  want  of  any  formality,  nor  of  any  excess  in  the  donation  of  the 
disposable  portion,  since  there  are  no  forced  heirs.  Neither  is  the  exec- 
utor's right  to  maintain  this  action  fortified  by  his  seizin  of  the  property, 
since  in  the  present  instance  the  executor  is  not  testamentary,  but  dative. 

Marcade,  treating  specially  of  the  action  of  revocation  for  cause  of 
ingratitude,  says,  the  second  paragraph  of  art.  957  of  the  Napoleon 
Code  declares  expressly,  que  la  revocation  ne  pent  etre  demandee  nl 
contre  les  heritiers  du  donataire,  ni  par  les  heri tiers  du  donateurs ; 
Taction  est  toute  personelle,  activement  et  pas^ivement,  et  doit  ^tre 
intent(^e  par  le  donateur  lui-meme  contre  la  personne  meme  du  dona- 
taire. Mais  la  loi  apporte  une  exception  a  ce  principe  quant  aux  heri- 
tiers du  donateur ;  elle  leur  permet  de  continuer  Taction  quand  elle  a  ete 
intentee  par  leur  auteur.    Exp.  du  Code  Nap.  vol.  3,  p.  584. 

There  is  no  intimation  that  the  action  can  bo  maintained  by  any  one 
but  the  heir.  It  is  true  the  cause  of  revocation  in  this  case  is  not  ingrat- 
itude, but  the  alleged  non-fulfillment  of  the  sole  condition  upon  which 
the  donation  was  made — the  condition  being,  that  the  donees  should 
keep  the  donor  in  their  own  house,  and  treat  him  through  life  with  the 
affection  of  children,  and  the  alleged  violation  being,  that  their  conduct 
towards  him  rendered  living  with  them  insupportable. 

The  present  action  in  revocation  is  assimilated  to  that  for  the 
enforcement  of  the  resolutory  condition  in  a  sale.  The  property  donated 
is  almost  exclusively  real  estate,  or  that  kind  of  property  in  which 
the  heir  is  peculiarly  interested,  and  of  which  he  is  the  inheritor.  No 
creditor  is  interested.  There  are  none.  Non  constat  but  the  heirs  of  an 
irascible  old  man  would  recognize  in  the  kindly  attentions  of  the  donees, 
of  which  the  record  bears  witness,  the  evidence  of  a  desire  to  fulfill  the 
condition,  imposed  upon  or  assumed  by  them,  and  their  determination 
to  do  it  as  far  as  the  impetuosity  of  his  blind  anger  will  permit  them. 

We  think  the  heirs  are  necessary  parties  to  an  action  of  revocation 
of  a  donation  of  this  kind,  and  for  the  causes  set  up  here. 

The  judge  of  the  first  instance  so  held,  but  he  went  further,  and 
gave  an  absolute  judgment,  quieting  the  defendants  forever  in  their  pos- 
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session  and  title.  This  is  error.  The  exception  was  properly  sustaiued, 
but  the  defendants  are  not  entitled  to  a  final  judgment,  nor  should  the 
suit  be  dismissed,  but  the  parties  should  be  remitted  to  the  condition 
they  were  in  when  the  donor  died.  The  suit  should  stand  as  it  then 
was  on  the  docket,  until  the  heirs  become  parties  either  alone,  or  with 
the  executor.    Therefore 

It  is  ordered,  ani  decree  1  that  the  judgment  of  the  lower  court,  in 
80  far  as  it  sustains  the  exception  of  want  of  proper  parties,  is  affirmed, 
and  as  to  the  other  part  thereof  is  reserved,  and  the  case  is  remanded 
for  farther  procee  lings,  the  appellees  to  pay  the  costs  of  appeal. 

Mr.  Justice  DeBlanc  recuses  himself  in  this  cause,  having  been  of 
counsel. 


No.  1021. 

State  ex  rel.  W.  F.  Schwino,  District  Attorney  pro  tem.,  vs.  Theodore 

fontelieu  et  al. 

In  a  rule  taken  on  a  jud^e  to  show  causo  why  he  should  not  be  recused  in  a  certain 
suit,  personal  citation  of  the  defendant,  even  when  served  on  him  in  a  parish 
other  than  the  parish  of  his  domicile,  is  sufficient. 

Parties  may  be  sued  before  whatever  tribunal  the  legislature  shall  designate. 

The  act  129  of  the  Legislature  of  1877.  touching  the  recusation  of  judges,  is  not  In 
conflict  with  the  constitution  of  the  State. 

To  a  rule  taken  under  act  129  of  1877  on  the  district  judge,  and  the  parish  judge  of 
the  parish  in  wliich  a  certain  suit  has  been  brought,  to  show  cause  why  both  of 
them  should  not  be  recused  in  the  suit,  the  parish  judge  is  a  necessary  party  to 
the  rule,  and  the  trial  of  the  rule  should  be  continued  until  he  has  been  cited. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  La- 
fayette.   Moutoji,  J. 

W.  F.  Schw'uig,  District  Attorney  jyro  tem.,  K  5.  Perry,  J.  A.  Breaux, 
and  D.  Caffery  for  plaintiffs  and  appellees. 

E.  Simon  for  defendant  and  appellee. 

The  opinion  of  tiie  court  was  delivered  by 

Spencer,  J.  This  suit  is  brought  before  the  Sixteenth  District  Court 
for  the  palish  of  Lafayette.  Relators  allege  that  they  have  brought 
suit  in  the  Third  Judicial  District  Court  for  the  parish  of  Iberia,  against 
Theodore  Fontelieu,  of  said  parish,  to  test  his  eligibility  to  the  office  of 
judge  of  said  district,  held  by  him.  That  the  said  Fontelieu,  being 
defendant  in  said  cause,  and  personally  interested  therein,  is  recused, 
and  that  T.  J.  Allison,  the  parish  judge  of  said  parish,  is  related  to 
said  Fontelieu  within  the  fourth  degree,  and  is  incompetent  to  try,  and 
by  law  recused  in  said  cause.  They,  therefore,  bring  this  proceeding 
befora  the  nearest  district  judge,  and  pray  for  a  rule  on  said  Fontelieu 
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and  Allison  to  show  cause  why  they  should  not  be  recused  and  said  suit 
transferred  to  and  tried  in  the  district  court  in  and  for  Lafayette  parish, 
aprreeably  to  the  provisions  of  act  number  129  of  1877.  The  rule  was 
granted  by  the  juJge  of  Sixteenth  District,  and  the  defendants  ordered 
to  show  cause  as  prayed  for,  within  three  days  from  service  thereof. 
Judge  Fontelieu  being  at  the  time  in  the  parish  of  St.  Mary,  the  rule 
was  served  on  him  personally  by  the  sheriff  of  that  parish. 

On  the  appointed  day  the  defendant,  Fontelieu,  appeared  and  filed 
exceptions  as  follows : 

1.  To  the  mode  and  place  of  service  of  the  rule. 

2.  To  the  jurisdiction  of  the  district  court  of  iLafayette,  on  the 
ground  that  he  was  a  citizen  of  Iberia. 

3.  That  act  number  129,  under  which  relators  proceed,  is  in  conflict 
-with  acts  90  and  114  of  the  Constitution. 

The  case  was  twice  continued  for  want  of  service  on  Allison.  On 
the  seventh  May  the  relators,  alleging  that  Allison  was  a  necessary 
party  and  had  not  yet  been  served,  asked  a  further  postponement  to 
cite  him.  This  was  refused  and  the  case  taken  up,  and  evidence  pro  and 
con  introduced.  The  judge,  thereupon,  held  that  Allison  was  a  neces- 
sary party,  that  the  case  could  not  be  tried  without  him,  that  relators 
had  shown  no  diligence  in  causing  him  to  be  served,  and  dismissed  the 
rule  as  in  case  of  nonsuit.    Relators  have  appealed. 

We  shall  consider,"  seriatim,  the  various  points  raised,  especially 
those  relating  to  the  constitutionality  of  act  129,  since  if  that  act  is 
unconstitutional  the  proceeding  must  be  dismissed  for  that  if  for  no 
other  retison. 

1.  We  do  not  think  that  the  service  of  a  rule  to  show  cause  in 
a  summary  proceeding  like  this  must  necessarily  be  made  in  the  parish 
of  the  defendant's  domicile,  except  when  personal  service  can  not  be 
had.  It  is  sufficient  in  this  class  of  cases  that  the  service  be  made 
in  person  on  the  defendant.  It  would  be  very  inconvenient  to  hold  that 
rules  to  show  cause  must  be  served  in  the  parish  of  the  domicile,  for 
that  would  interfere  too  much  with  the  progress  of  these  summary  pro- 
ceedings. Thus  a  litigant  in  the  courts  of  St.  Landry,  residing  in 
Orleans,  though  personally  present  in  St.  Landry  pending  the  progress 
of  his  suit,  could  not  be  served  personally  with  any  of  the  many  rules 
that  are  granted  daily  in  the  courts.  According  to  respondent's  views,  a 
rule  to  show  cause  why  testimony  should  not  be  read,  would,  in  the  case 
supposed,  have  to  be  sent  and  served  at  the  domicile  in  New  Orleans,  if 
the  party  had  no  attorney  present,  although  the  party  himself  were 
present  in  the  courthouse  at  Opelousas.  We  think  the  service  in  person 
on  the  defendant  in  St.  Mary  sufficient  He  is  deprived  of  no  conceiv- 
able right  by  it,  and  can  not  be  prejudiced  by  it. 
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2.  The  secoDd  objection  is  without  force  if  the  act  129  is  the  law^ 
since  the  will  of  the  Legislature  is  unrestricted  in  determining  where- 
parties  may  be  sued. 

3.  Is  act  129  in  contravention  of  articles  90  and  114  of  the  Constitu- 
tion? Article  90  is  as  follows:  "In  any  case  when  the  judge  may  be 
recused,  and  when  he  is  not  personally  interested  in  the  matters  in  con- 
test, he  shall  select  a  lawyer  *  *  *  to  try  such  case.  And 
when  the  judge  is  personally  interested  in  the  suit,  he  shall  call  upon 
the  parish  or  district  judge,  as  the  case  may  be,  to  try  the  case." 

The  argument  is  that  the  case  before  us  is  provided  for  by  this- 
article,  and  that,  therefore,  the  act  129,  providing  a  different  mode  of 
trial,  is  unconstitutional.  It  Lb  contended  that  the  district  judge  in  thi» 
case  being  personally  intereste<i,  must  call  upon  the  parish  judge,  who,, 
thereupon,  becomes  district  judge,  pro  hac  vice,  and  who,  not  being  per- 
sonally interested,  but  only  recusable  on  other  grounds,  has  the  power 
of  selecting  a  lawyer  to  try  the  case.  We  can  not  accept  this  view.  It 
is  the  judge  before  whose  court  the  case  is  brought  that  has  this  power 
of  selection.  The  article  does  not  give  the  substituted  judge  ad  hoc  any 
such  power.  When  the  parish  judge  is  substituted,  there  is  no  more- 
reason  to  say  he  has  this  power  of  selection,  if  recused,  than  for  saying 
that  the  lawyer  has,  where  he  is  substituted.  Neither  of  them  is  the 
judge  of  that  court.    They  are  both  mere  judges  ad  hoc. 

Nor  do  we  think  the  act  is  void  under  article  114,  which  provides- 
that  "every  law  shall  express  its  object  or  objects  in  its  title."  The- 
purpose  of  this  act  is  well  known.  It  was  to  protect  the  Legislature  by 
making  the  title  of  the  act  declarative  of  the  general  purposes  of  th& 
act,  so  that  on  hearing  the  title  read  (which  is  the  usual  mode  of  read- 
ing acts  in  legislative  assemblies)  the  members  would  know  the  subject 
matter  in  a  general  way,  of  the  bill.  The  provisions  of  the  act  must  be 
germain  to  the  matter  specified  in  the  title.  We  think  such  is  the  case 
with  act  129.    We,  therefore,  conclude  that  said  act  is  constitutional. 

We  have  seen  that  under  said  act  the  parish  judge  was  and  is  a 
necessary  party  to  this  proceeding.  Until  he  was  before  the  court  tha 
case  could  not  be  tried.  We  know  no  rule  of  law  that  justified  the  dis- 
trict judge  in  dismissing  the  suit  because  he  had  not  been  cited.  Of 
necessity  the  case  should  have  been  continued.  So  far  as  relates  to  the- 
convenience  of  the  party  who  had  been  cited,  the  judge  should  have 
ordered  notice  to  be  given  him  after  service  had  been  effected  on  the 
other  party  of  any  future  fixing  of  the  case.  We  are  not  prepared 
under  the  facts  disclosed  in  this  record  to  condemn  the  relators  for 
laches.  They  did  their  duty  in  ordering  the  process  to  issue.  There  is 
evidence  in  this  record  of  undue  and  partisan  interest  exhibited  by  some 
of  the  parochial  officers  of  Iberia  which  deserves  censure.    The  judge 
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"before  whom  this  case  is  pending  is  by  virtue  thereof  seized  of  jurisdic- 
tion, qvjoad  this  case,  over  the  officers  of  Iberia,  and  it  is  his  duty  to 
force  them  to  do  their  duty,  and  in  default  to  punish  for  the  contempt, 
^nd  even  by  suspension.    District  Attorney  vs.  Richmond,  29  An. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  set  aside,  and  that  this  case  be  remanded  to  be 
proceeded  with  according  to  law  and  the  views  herein  expressed.. 


No.  1000. 

1  aO  1125 
UbANIE  BfiRABD  vs.   VmCENT'BOAGNI.  '  ^^    ^^ 

-A  depositary  may  show  by  parol  evidence  that  the  money  deposited  with  him,  and 

for  which  he  had  driven  his  written  receipt,  was  composed  of  certain  bank  bills. 
Ji,  depositary  is  not  liable  for  any  depreciation  in  the  value  of  bank  bills  deposited 

with  him.  unless  it  appears  that  the  depreciation  has  proceeded  from  his  fault, 

or  has  occurred  after  he  was  in  default  to  restore  the  deposit. 
Before  a  party  can  be  held  in  damat^es  for  failing:  to  do  what  he  has  contracted  to 

do.  he  must  be  put  in  default  by  a  written  demand,  or  a  verbal  demand  in  the 

presence  of  two  witnesses. 
The  obligations  of  a  depositary  are  prescribed  in  ten  years  from  the  time  he  is  in 

default  for  not  restoring  the  deposit. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Landry* 
Hudspeth,  J. 

Kenneth  Baillio  for  plaintiff  and  appellant. 

Garland  &  Duprd  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 
Spencer,  J.  Plaintiff  sues  to  recover  of  defendant  $800  and  interest  from 
April  1,  1861,  being  the  amount  contributed  by  certain  persons  for  her 
benefit  and  received  by  defendant  **  on  deposit  and  in  trust  for  her."  In 
the  receipt  executed  by  defendant  on  1st  March,  1861,  he  acknowledges 
to  have  received  the  amount  "  for  Madame  Uranie  Berard."  It  is  also 
stated  therein  that  the  sum  is  contributed  for  the  purpose  of  aiding  to 
build  or  to  buy  for  her  a  home,  or  to  rent  one  for  her.  It  is  further  re- 
<;ited  that  her  receipt  shall  suffice  for  the  discharge  of  Boagni,  and 
that  his  responsibility  for  the  fund  shall  not  extend  beyond  that  of  Bel- 
locq,  Noblom  &  Co,,  of  New  Orleans,  or  other  house  with  whom  he  does 
business,  upon  his  depositing  the  same  with  said  house. 

The  evidence  shows,  and  it  is  not  denied,  that  the  defendant  received 
this  8800  in  eight  8100  bills  of  the  Bank  of  Louisiana ;  that  he  sent  these 
bills  to  and  deposited  them  with  a  member  of  the  firm  of  Bellocq,  Nob- 
lom &  Co.,  of  New  Orleans  ;  that  at  the  close  of  the  war  these  identical 
'bank  bills  (of  which  the  letter  and  numbers  were  preserved  by  defend- 
ant) were  returned  to  him  by  said  firm,  and  that  just  prior  to  the  insti- 
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tution  of  this  suit  the  plaintiff  made  a  written  tender  of  them  to  the- 
plaintiff,  who  refused  to  receive  them. 

The  discussion  in  this  case  has  taken  a  wide  range,  and  it  has  been 
argued  with  zeal  and  ability  on  both  sides  ;  but  under  the  views  we  have- 
taken  it  will  not  be  necessary  to  enter  upon  so  wide  a  field.  The  only 
questions  material  for  us  to  consider  are  : 

First — Whether  the  defendant  could  show  by  parol  that  the  de- 
posit with  him  was  not  money,  but  bank-bills. 

Second — If  so,  is  he,  as  depositary,  liable  for  their  depreciation  in 
yalue  while  in  his  possession. 

First — On  the  first  question,  we  think  that  it  was  competent  for  him 
to  show  the  fact  that  the  eight  hundred  dollars  were  represented  by 
bank-bills.  It  has  been  long  established  that  receipts  for  money  are 
open  to  explanation  by  parol,  and  that  the  rules  relative  to  the  admissi- 
bility of  parol  to  vary  or  contradict  written  contracts  do  not  apply.  Be- 
sides, it  is  hardly  a  contradiction  to  show  that  the  thing  received  was 
'eight  hundred  dollars"  in  bank-notes.  See  5  A.  235;  16.408;  14  A. 
274 ;  7  N.  S.  534 ;  8  R.  246. 

Second — The  doctrine  is  that  the  depositary  is  liable  for  deteriora- 
tion, and  therefore  for  depreciation,  only  when  it  has  proceeded  from  his 
fault,  or  has  occurred  after  he  was  in  default  ^o  restore  the  deposit. 

There  is  no  pretense  that  the  depreciation  of  the  notes  of  the  Bank 
of  Louisiana  proceeded  from  or  is  attributable  to  any  fault  of  defendant. 
It  only  remains  to  inquire,  therefore,  whether  this  depreciation  took 
place  after  defendant  was  in  default  to  restore  the  deposit.  If  he  was  in 
default,  he  is  responsible  for  such  loss  as  resulted  thereafter.  The 
plaintiff  contends  that  he  was  put  in  default  by  the  terms  of  his  receipt: 
that  the  fact  that  he  did  not  build  or  buy  or  rent  her  a  home  was  a  de- 
fault ;  that  his  neglect  to  restore  the  fund  to  her  to  be  used  for  the  pur- 
poses intended  constitutes  default  on  his  part.  We  can  not  concur  in 
these  views  for  two  reasons  : 

First — We  do  not  see  that  the  defendant  assumed  or  undertook  to 
build,  buy,  or  rent  the  house.  He  simply  received  and  agreed  to  hold 
the  funds  on  deposit,  contributed  for  that  purpose. 

Second — But  even  had  he  assumed  such  obligation,  it  would  have 
been  an  obligation  to  do,  and  in  order  to  make  him  liable  in  damages  a 
formal  putting  in  default,  by  demand  in  writing,  or  in  presence  of  two 
witnesses,  was  necessary.  C.  C.  1911  and  1933.  It  is  not  pretended  that 
such  demand  was  ever  made.  Besides,  the  present  suit  is  not  one  in 
damages  for  not  doing  the  things  for  which  the  contributions  were  made,, 
but  is  brought  to  recover  the  fund  deposited.  The  things  deposited 
were  bank-notes.  His  obligation  as  depositary  was  to  keep  them,  and 
restore  or  disburse  them  when  called  upon.    It  can  not  be  asserted  that 
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he  failed  to  do  these  things.  He  certainly  kept  them,  the  identical  bills, 
as  he  promised,  and  there  is  no  proof  that  any  demand  was  ever  for- 
mally made  for  their  delivery.  In  fact,  we  think  no  demand,  formal 
or  informal,  was  ever  made  for  these  bills. 

But,  if  plaintiffs  views  be  correct,  that  defendant  was  in  default 
from  April  1,  1861,  when  it  is  contended  he  failed  and  neglected  tO' 
do  the  things  with  which  it  is  alleged  he  was  charged,  then  the  plea 
of  ten  years  prescription  would  apply,  for  it  is  manifest  that  prescrip- 
tion will  run  in  favor  of  a  depositary  from  the  time  he  is  in  default 
to  deliver  the  deposit;  so  that  the  plaint ifif  is  placed  in  this  dilemma, 
that  if  defendant  was  in  default,  as  alleged,  then  prescription  has  run  in 
his  favor.  If  he  was  not  in  default,  then  he  is  only  bound  to  restore  the- 
deposit,  such  as  it  is.  This  the  defendant  formally  offered  to  do,  before 
this  suit  was  brought.  This  tender  on  his  part  should  relieve  him  from 
costs. 

The  judge  a  quo  gave  plaintiff  judgment  for  the  eight  bank-notes- 
deposited,  and  condemned  defendant  to  pay  the  costs.  We  think  this 
judgment  correct,  except  in  so  far  as  it  condemns  defendant  for  costs. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  condemn  plaintiff  to  pay  the  costs,, 
and  that  as  thu3  amende  1,  and  in  other  respects,  the  said  judgment 
is  afiQrmed. 


No.  1032. 
Widow  Briant  vs.  D£sir£e  Hubert  et  al. 

When  tho  siarnatures  of  the  two  surotios  of  nn  appeal  bond  appear  at  the  bottom  off 
the  bond,  and  the  name  of  one  of  them  appears  in  the  body  of  the  bond,  the 
bond  is  Kood  and  sufficient. 

When  the  aherifT  makes  a  return  of  a  writ  of  fi.  fa.,  under  which  he  has  seized  cer- 
tain property  after  the  return  day  of  thfi  writ,  and  retains  a  copy  of  the  writ, 
written  by  himself,  it  is  not  necessary  that  he  should  append  to  the  coi)y  his 
certificate  of  its  correctness,  in  order  to  enable  him  to  make  a  valid  sale  of  the 
seized  property.  Under  such  circumstances,  the  return  of  the  writ  after  its 
return  day.  will  not  affect  the  validity  of  the  sale. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Martin. 
FontelieUy  J. 

E.  Simon  <&  L.  J.  Gary  for  plaintiff  and  appellant. 
Mouion  &  De  Baillou  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.    The  motion  to  dismiss  is  based  on  the  ground  that 
the  names  of  the  sureties  to  the  appeal  are  not  inserted  in  the  body 
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of  the  bond.  This  ground  would  be  good,  if  the  fact  were  as  stated. 
There  are  two  sureties,  whose  signatures  are  at  the  bottom  of  the  bond, 
which  is  for  one  hundred  dollars,  and  the  name  of  one  of  them  is 
inserted  in  the  body  of  the  bond,  and  that  makes  it  good.  The  motion 
is  denied. 


On  the  Merits. 

The  defendant  had  issued  execution  on  a  judgment  obtained  by  him 
against  the  plaintiff,  and  she  has  injoined  the  sale  under  it  The  sole 
ground  of  injunction  is,  that  the  writ  of  fieri  facias  had  expired,  and 
had  been  returned  by  the  sheriff  to  the  clerk's  office,  and  was  there  filed 
subsequent  to  the  expiration  of  the  writ,  which  fact,  the  plaintiff  alleges, 
divests  the  sheriff  of  all  rights  of  possession  of  the  property,  and  of  all 
authority  in  the  premises. 

The  writ  issued  May  29, 1877.  The  seizure  was  made,  and  notice 
was  served  in  July,  and  the  property  was  then  advertised  for  sale — ^the 
sale  to  take  place  on  first  Saturday  in  September.  The  seventy  days 
which  the  writ  had  to  run  expired  on  August  8th.  On  the  11th.  of  that 
month  the  original  writ  was  tiled  in  the  clerk's  office,  with  this  return 
written  upon  it ;--"  Received  the  within  writ  on  the  29th.  day  of  May 
1877,  aud  duly  proceeded  to  execute  the  same  by  levying  upon  the  prop- 
erty of  defendant,  and  the  time  specified  by  law  for  the  return  of  the 
writ  having  expired,  it  is  hereby  returned  unsatisfied  after  having  kept 
a  correct  copy  of  the  same." 

The  position  assumed  by  the  plaintiff  Is,  that  since  the  original  writ 
was  returned  after  the  expiration  of  the  seventy  days,  the  sheriff  was 
totally  divested  of  authority  to  proceed  further.  The  fact  that  the  offi- 
cer had  retained  a  copy  does  not  appear  to  have  been  thought  material 
by  the  plaintiff  when  she  applied  for  an  injunction.  Her  petition  does 
not  allege  any  informality  or  vice  in  the  return  as  ground  for  the  writ. 
The  fact  that  the  sheriff  had  not  returned  the  writ  on  or  before  the 
expiration  of  seventy  days,  it  was  supposed,  invalidated  all  his  subse- 
quent proceedings.  The  fact  that  a  copy  had  been  retained  was  known. 
It  was  stated  by  the  sheriff  on  the  original,  but  it  was  not  considered  of 
any  consequence,  inasmuch  as  the  return  was  made  after  the  seventy 
days  had  expired. 

Afterwards,  and  on  the  trial,  another  ground  of  invalidity  was  set 
up  in  argument,  as  it  is  here,  viz  that  the  copy  of  the  writ,  retained  by 
the  sheriff,  was  not  certified  by  himself. 

We  do  not  think  either  ground  tenable.  Formerly  the  sheriff  could 
proceed  with  the  original  writ,  and  was  not  bound  to  return  it  unless 
required  by  the  plaintiff.  Rowley  v.  Kemp,  2  Annual,  360.  Now,  when 
a  seizure  has  been  made  under  a  writ  of  fieri  facias,  and  the  property 
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<5an  not  be  sold  before  the  return  day,  the  officer  must  nevertheless 
return  the  writ,  but  at  the  time  of  making  the  return,  he  must  make 
and  retain  a  copy  of  it,  duly  certified  by  himself,  and  proceed  to  the  sale 
under  the  certified  copy.    Code  of  Practice,  art.  642. 

The  sheriff  in  making  the  return  in  this  case  kept  a  correct  copy  of 
the  writ,  made  by  himself.  The  fact  that  he  did  not  append  to  this  copy 
his  own  certificate  of  its  correctness  does  not  invalidate  it  The  essen- 
tial matter  is  that  he  shall  make  a  correct  copy,  and  retain  it,  and  pro- 
-ceed  under  it.  When  the  copy  is  made  by  himself,  his  own  certificate 
does  not  assure  its  correctness  more  than  the  fact  that  he  made  it. 
It  is  not  pretended  that  his  copy  was  incorrect,  and  the  provision  that 
he  shall  certify  to  its  correctness  is  not  sacramental,  when  he  makes 
it  himself.  The  provision  is  merely  directory,  and  he  substantially  com- 
plies with  it  when  he  makes  it  with  his  own  hand. 

Nor  is  it  essential  that  his  return  shall  be  made  before,  or  at  the 
expiration  of  the  time  limited  for  the  writ  to  run.  He  had  done  under 
the  original  all  that  was  to  be  done  except  making  the  public  cry  of  the 
property,  and  the  adjudication.  If  before  this  exposure  for  sale,  and 
adjudication,  the  return  is  made,  and  a  correct  copy  is  retained,  he  has 
in  his  hands  the  authority  to  act,  and  his  sale  is  legal. 

The  object  of  compelling  the  sheriff  to  make  return  of  the  writ 
of  fieri  facias  within  a  specified  time,  was  to  prevent  the  future  recur- 
rence of  a  grave  abuse  of  which  the  sheriflla  had  sometimes  been  guilty, 
and  to  put  it  in  the  power  of  the  plaintiff  in  execution  to  control  his 
official  conduct  thereon.  A  sheriff  might,  and  sometimes  did,  fail  to 
proceed  under  the  writ,  and  as  he  had  it  in  his  own  custody,  a  plaintiff 
would  be  ignorant  of  what  his  action  had  been.  The  statute  there- 
fore provided  that  he  should  return  the  writ  within  a  given  time,  by 
which  means  the  party  interested  in  its  enforcement  learned  what  offi- 
•cial  action  had  been  taken  under  it,  and  if  he  did  not  return  it,  he 
became  liable  to  the  party  entitled  to  the  benefit  of  it  for  the  full  amount 
specified  therein.    Rev.  Stats,  sec.  M^S. 

The  purpose  of  the  requirement  was  then  to  enable  the  plaintiff 
to  exercise  the  surer  and  speedier  control  over  his  process.  The  defend- 
ant was  not  injured  more  by  having  his  property  sold  under  a  copy  than 
under  an  original,  and  the  material  matter  f<»r  officer  and  parties  is  that 
the  copy  shall  be  correct,  so  that  the  particular  property  seized  or 
directed  to  be  sold  shall  be  the  same  as  that  mentioned  in  the  writ, 
if  any  special  property  shall  be  thus  mentioned,  and  the  sum  to  be 
realized  by  the  sale  shall  be  neither  greater  nor  less  than  that  specified 
in  the  original. 

The  single  ground  upon  which  the  injunction  was  sued  out,  and 
its  want  of  force,  shews  that  the  process  was  invoked  for  delay.    The 
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defendant  prays  for  twenty  per  centum  damages,  and  ton  per  centum 
additional,  and  one  hundred  and  fifty  dollars  as  attorney's  fee.  We  are 
not  disposed  to  inflict  the  heavy  damages  prayed.  The  fee  of  the  attor- 
neys is  estimated  by  a  witness  at  one  hundred  dollars.  The  judge  below 
dissolved  the  injunction  with  ten  per  centum  damages.  That  is  enough. 
Judgment  afflrmed. 

Mb.  Justice  DeBlanc  is  recused  in  this  case. 


"30  1180" 

iW  »*'  No.  1027. 

Duncan  Greig,  Tutor,  vs.  H.  Eastin,  Sheriff,  et  al. 

Minors  und<)r  the  tutorship  of  their  lather  do  not  come  within  the  terms  of  the- 
homestead  act. 

Property  held  in  indi vision  can  not  bo  the  object  of  a  homestead  riffht. 

Minors  will  be  held  in  damages  only  for  the  actual  expenses  of  a  defendant  in  in- 
junction, caused  by  a  wrongful  injunction  sued  out  by  their  tutor. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  La- 
fayette.   Mouton,  J. 

E,  E.  Mouton  for  plaintiff  and  appellant. 

M.  E.  Glrard  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff,  as  tutor  of  his  four  minor  children,  enjoins  a 
writ  for  the  seizure  and  sale  of  their  plantation  issued  to  pay  a  mortgage 
debt  held  by  G.  A.  Breaux.  The  grounds  of  injunction  are,  first,  that 
part  of  the  property  seized  is  exempt  from  sale  under  the  homestead  act; 
second,  that  the  sheriff  is  proceeding  to  sell  said  lands  without  subdi- 
vision into  lots  of  ten  to  fifty  acres. 

First — The  property  seized  belongs  exclusively  to  four  minor  chil- 
dren of  Greig,  and  they  hold  it  in  indi  vision. 

They  are  under  the  tutorship  of  their  father,  and  do  not  come  within 

the  terms  of  the  homestead  act  as  persons  having  others  dependent 

•upon  them.    Property  held  in  indivision  can  not  be  the  object  of  a 

homestead  right.    Sie  23  A.  153;  23  A.  783, 832;  an  J  Cole  vs.  LaChambre, 

not  yet  reported. 

Second— By  act  32  of  regular  session  of  1877,  approved  March  8th, 
the  law  (sec.  31:51  of  Revised  Statutes)  providing  the  mode  of  dividing 
land  into  lots  was  repealed.  This  act  repeals  the  special  laws  referred  to 
in  art.  654  C.  P.  We  have  held  that  "  art.  132  of  the  constitution  is  of 
that  class  of  provisions  which  remain  necessarily  inoperative  until  the 
mode  of  giving  them  effect  is  provided  by  statute."  Bohn  vs.  Bossier^ 
29  A.  146  ;  2i  A.  214.    The  sale  in  this  case  was  advertised  to  take  place 


Digitized  by  VjOOQIC 


OPELOUSAS,  JUNE,  1878.  1131 

Greifi:  vs.  Eostin, 

on  Saturday,  5th  May,  1877,  nearly  two  months  after  the  repeal  of  the 
law  providing  the  manner  of  division  under  art.  132  of  the  constitution. 

There  are  other  satisfactory  reasons  urged  why  the  plaintiffe  are  not 
entitled  to  the  homestead,  or  to  the  division  into  lots,  but  it  is  unneces- 
sary to  state  them. 

The  judge  a  quo  dissolved  the  injunction  but  refused  to  give  dama- 
ges. The  defendant  and  appellee  has  filed  an  answer  to  plaintiffs'  appeal 
praying  for  damages.  The  plaintiffs  in  this  cause  are  minors.  Their 
tutor  has  abused  the  equitable  writ  of  injunction  ;  but  we  are  not  dis- 
posed to  visit  his  sins  upon  them,  beyond  what  will  be  a  most  moderate 
allowance  to  the  defendant  for  his  expenses  and  costs.  We  will  allow 
damages  to  the  amount  of  five  per  cent  on  the  amount  of  principal  and 
Interest  of  the  debt  enjoined. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended,  and  that  the  defendant,  G.  A.  Breaux,  do 
have  and  recover  of  the  plaintiffs  and  surety  on  the  injunction  bond  in 
solido,  as  damages,  five  per  cent  on  the  amount  of  judgment  enjoined, 
and  as  thus  amended  said  judgment  is  affirmed  ;  appellant  to  pay  costs 
of  both  courts. 


No.  998. 
Mary  A.  Querin,  Administratrix,  vs.  E.  Carlin. 

Where  a  natural  tutor,  without  authority  from  the  court,  borrows  money  for  his 
own  account  and  in  his  Individual  nam^.%  and  expends  the  monoy  on  improve- 
ments of  a  plantation  owned  in  common  by  him  and  his  minor  children,  but 
which  improvements  were  for  the  use  and  beneflt  of  a  planting  partnership  in 
which  the  minors  had  no  interest,  the  minors  can  not  be  made  liable  for  the 
borrowed  money  to  the  lender  of  the  same. 

And  a  subsoquent  mortga^fo  of  the  minors'  prop'^rty  to  secure  su^h  a  d'>bt  will  not 
be  binding,  although  authorized  by  the  proceedings  of  a  family  meeting  homolo- 
gated by  an  order  of  court. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Fontelieu.  J. 

Fred.  Gates  for  plaintiff  and  appellee. 

D.  Caffery  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  E.  Carlin  owned  in  common  with  his  eight  minor  chil- 
dren a  tract  of  land  in  St,  Mary  parish ;  said  children  owning  one  half, 
in  right  of  their  deceased  mother. 

In  1870  Carlin  entered  into  a  contract  of  partnership  with  Felix  Birg, 
to  cultivate  this  land  ;  Carlin  agreeing  to  furnish  the  land  and  supervise 
the  cultivation ;  Birg  to  advance  the  money  for  that  purpose,  without 
interest,  etc.    It  was  further  agreed  that  "all  buildings,  including  the 


Digitized  by  VjOOQIC 


1132  SUPREME  COURT  OF  LOUISIANA, 

Querin  vb.  Carlin. 

8ugar-house  and  its  appurtenances,  and  fences  are  to  be  built  at  the 
expense  "  of  Carlin. 

It  seems  that  Carlin,  from  time  to  time,  obtained  money  from  Birg 
which  he  used  in  whole  or  part  in  building  the  sugar-house,  and  other 
improvements  on  the  land,  until,  in  May,  1871,  the  loans  by  Bii^T  to  Car- 
lin amounted  to  several  thousand  dollars.  Birg  became  uneasy  about  the 
debt,  and  insisted  that  Carlin  should  give  him  a  mortgage  to  secure 
it,  not  only  on  his  own  half  of  the  property,  but  upon  that  of  his  minor 
children,  of  whom  Carlin  was  natural  tutor. 

Carlin,  thereupon,  presented  a  petition  to  the  probate  court,  setting 
out  that  he  owned  this  property  in  common  with  his  children ;  that 
he  had  borrowed  money  from  Birg,  and  expended  the  same  in  improving 
the  place,  thereby  benefiting  said  minors,  and  had  given  Birg  his  notes 
therefor.  He  prayed  the  convocation  of  a  family  meeting  to  authorize 
and  advise  his  securing  said  debt  to  Birg  by  a  mortgage  of  the  whole 
property,  including  that  of  the  minors. 

The  family  meeting  was  convened,  and  so  advised.  Their  delibera- 
tions were  homologated,  and  Carlin  executed  the  mortgage  accordingly, 
to  secure  his  notes  for  $3500  given  to  Birg. 

This  suit  is  brought  by  Birg's  administratrix  against  Carlin  to  enforce 
that  mortgage.  The  under  tutor  of  some  of  the  minors,  and  others  of 
the  said  children  arrived  at  majority,  intervene  and  oppose  the  plaintifT, 
in  so  far  as  she  seeks  to  enforce  her  claim  on  their  half  of  the  property, 
alleging  that  they  owed  Birg  nothing,  and  that  the  mortgage  was  granted 
illegally  and  without  consideration  as  to  them  ;  that  the  debt  was  that 
of  their  father  and  not  for  their  benefit,  etc.  There  was  judgment  for 
plaintiff,  and  interveners  and  defendant  appeal. 

There  is  no  doubt  that  Birg  loaned  Carlin  money,  and  that  consid- 
erable sums  of  this  money  were  expended  by  Carlin  in  putting  up  a 
sugar-house  and  other  improvements  upon  the  common  property. 
But  it  is  not  pretended  that  in  borrowing  money  from  Birg  he  acted  as 
tutor,  or  in  the  name  or  behalf  of  his  minor  children,  or  that  he  had 
any  authority  whatever  from  the  court  so  to  do.  These  loans  were 
effected  in  his  own  name,  from  his  partner,  to  carry  out  his  own  obliga- 
tion to  put  certain  improvements  upon  the  property  put  by  him  into  the 
partnership.  There  is  no  pretense  that  Birg  loaned  the  money  to  him 
as  tutor,  or  on  the  faith  or  credit  of  the  minors.  This  planting  partner- 
ship was  an  affair  in  which  the  minors  had  no  interest  or  concern, 
and  were  in  no  way  to  be  profited.  It  was  a  speculation  of  Carlin  and 
Birg's,  and  the  sugar-house  was  put  up  that  they  might  profit  by  it  It 
was  only  after  disaster  stared  them  in  the  face  that  they  bethought 
themselves  of  saddling  half  this  debt  on  the  minors.  Carlin  owed  Birg. 
The  minors  owed  Birg  nothing.    They  may  or  may  not  owe  their  tutor ; 
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that  will  depend  upon  the  extent  to  which  their  property  has  been 
enhanced  in  value,  and  upon  the  state  of  accounts  between  them  and 
their  tutor.  There  is  evidence  in  this  record  tending  to  show  that  their 
tutor  owed  theni  largely — far  more  than  they  could  ever  owe  him  for 
these  improvemebts  of  their  property.  It  being  clear,  therefore,  that 
the  minors  owed  Birg  nothing,  and  rendered  more  than  probable  that 
their  father  owed  them  far  more  than  would  re-imburse  him  for  useful 
improvements,  there  was  no  foundation  or  basis  for  a  mortgage  upon 
their  property.  They  could  not  be  thus  made  security  for  his  debt 
to  Birg.  The  law  does  not  allow  such  a  transaction  between  a  tutor  and 
his  wards.  Even  if  the  ward  owes  the  tutor  the  latter  can  not  enforce 
the  debt  until  the  tutorship  expires.  What  he  can  not  do  himself  he 
can  not  do  by  interposing  his  creditors,  or  by  subrogating  them  to  his 
rights.  The  very  best  phase  that  can  be  put  upon  the  facts  of  this  case 
for  plaintiff,  would  be  that  the  minors  owed  Carlin,  and  that  he  owed 
plaintiff.  But,  as  we  have  seen,  a  tutor's  rights  are  not  executory  against 
the  minors  pending  the  tutorship,  and  can  only  be  ascertained  and 
become  executory  on  final  settlement  of  the  tutorship.  Besides,  it  does 
not  follow  that  because  a  tutor  has  expended  a  given  amount  of  money 
in  constructing  buildings  upon  his  wards'  property  that,  therefore,  he  is 
to  be  credited  with  that  amount.  The  expenditure  must  be  useful  and 
beneficial.  It  is  easy  to  see  that  a  minor's  estate  might  be  absorbed 
and  swallowed  up  by  injudicious  and  unauthorized  improvements 
beyond  his  means  and  ability  to  pay.  Such  improvements,  while  cost- 
ing thousands,  might  in  reality  bankrupt  instead  of  enhancing  his  for- 
tunes. Once  admit  the  right  of  a  tutor  to  "  improve  "  ad  Ubitumy  and 
there  is  an  end  of  protection  for  the  ward.  Upon  the  face  of  the  tutor's 
application  in  this  case,  the  family  meeting  and  the  court  should  have 
refused  the  authority  to  mortgage  the  minors'  property.  Even  when 
the  forms  of  law  have  been  complied  with,  courts  will  look  behind  them 
to  protect  minors  from  loss  in  matters  of  contract.  C.  C.  1866  and 
1867.  Those  who  deal  with  minors  must,  at  their  peril,  be  prepared 
to  vindicate  the  bona  fides  and  justice  of  their  demands. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from,  in  so  far  as  it  rejects  the  demands  of  interveners  and 
subjects  their  half  of  the  property  in  question  to  plaintiff^s  debt  and 
mortgage,  be  annulled,  avoided,  and  reversed ;  and  it  is  now  ordered 
that  the  opposition  of  interveners  be  sustained,  and  that  they  have 
iudgmenf  against  plaintiff,  and  that  their  half  of  said  property  be 
decreed  not  subject  to  the  debt  and  mortgage  asserted  by  plaintiff. 

It  is  further  ordered  that  interveners  recover  of  plaintiff  the  c  )sts 
of  their  intervention  in  both  courts.  That  in  other  respects  said  judg- 
ment is  affirmed. 
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,30  1134  '^^^  State  vs.  Sarrazin  Baker. 

30  1134  The  State  has  a  rif;ht  to  ask  the  jurors  in  a  criminal  case,  whether  they  have  con- 
lid — 30  sclentious  scraples  against  flnding  a  verdict  which  would  entail  capital  punish- 
ment. 

A  witness  in  a  criminal  case  may  be  recalled,  even  after  he  has  been  examined  and 
crops-examined. 

On  the  trial  of  an  accused  for  murder  no  specific  act  of  the  deceased,  unconnected 
with  the  killing,  is  admissible  in  evidence. 

The  crime  of  manslaughter  is  prescriptible  in  one  year  from  its  commission. 

The  entering  of  a  nolle  prosequi  by  the  State's  Attorney,  on  a  motion  to  quash  an 
indictment  amounts  to  a  volunt<ary  abaadonmsnt  of  the  prosecution,  in  which 
case  the  Indictment  will  not  have  the  effect  of  interrupting  prescription. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  La- 
fayette.   Mouion,  J. 

Joneph  A.  Chargot%  District  Attorney,  for  the  State. 
M,  E.  Girard  for  defendant. 

On  Motion  to  Dis^nsp. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  State  moves  to  dismiss  this  appeal  for  diminu- 
tion of  the  record.  The  missing  papers  have  been  brought  up  in  a  sup- 
plemental transcript  The  defendant  would  have  the  right  to  a  certiorari 
to  complete  the  record,  but  he  has  saved  the  Court  and  himself  time  in 
-supplying  what  is  missing,  and  there  is  no  pretence  that  these  are  not 
the  papers  which  would  come  up  in  answer  to  a  certiorari. 
The  motion  to  dismiss  is  denied. 


On  the  Merits. 

Upon  an  Indictment  for  murder  the  defendant  was  convicted  of 
manslaughter,  and  sentenced.  His  appeal  is  based  upon  three  bills  of 
exception,  and  the  plea  of  prescription,  the  latter  being  filed  in  this 
court. 

1.  Three  jurors,  answering  upon  their  voir  dire,  were  asked  if  they 
had  conscientious  scruples  against  finding  a  verdict  which  would  entail 
capital  punishment.  The  prisoner  objected  to  the  question,  but  the 
Court  allowed  it,  and  the  Court  was  right.  The  State  has  as  much  a  right 
to  a  fair  and  unbiassed  trial  as  has  the  prisoner.  The  State  is  vitally 
interested  not  only  that  offenders  against  her  laws  shall  be  punished  in 
some  way,  but  that  they  shall  be  punished  in  the  way  she  has  prescribed, 
and  she  has  the  right  to  know  of  a  juror  whether  he  has  already  deter- 
mined not  to  punish  in  one  of  the  modes  she  has  provided,  under  the 
pretext  of  a  tenderness  of  conscience  which  yearns  towards  the  criminal 
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aad  not  to  society.    The  questi  ^u  was  properly  permitted  to  be  asked. 
State  V!  Melvin,  XI  Annual,  535.    Btate  v.  Nolan,  13  Annual,  276. 

2.  Before  the  State  had  closed  its  evidence,  a  witness  was  recalled 
who  had  already  been  examined  and  cross-examined.  The  prisoner  ob- 
jected to  any  further  examination  of  this  witness,  but  the  court  allowed 
it. 

This  practice  has  obtained  too  long  to  be  disallowed  now.  State  v. 
Duncan,  8  Rob.  562.    State  v.  Colbert,  29  Annual,  715. 

3.  The  prisoner  ofifered  his  mother  as  a  witness  to  prove  that  the 
deceased  had  attempted  on  the  day  before  the  homicide  to  have  carnal 
knowledge  of  her  against  her  will.  The  State  objected  on  the  ground 
that  evidence  of  character  of  the  deceased  is  inadmissible. 

The  objection  to  the  testimony  is  not  put  on  the  proper  ground. 
The  evidence  was  not  of  the  character  of  the  deceased,  but  of  a  specific 
act  done  by  him,  and  its  object  was  doubtless  to  shew  that  it  was  an 
incentive  or  inducement  to  the  commission  of  the  homicide,  but  there  is 
nothing  to  connect  it  with  that  act.  In  the  oft  repeated  language  of  the 
books,  it  did  not  form  part  of  the  res  gestce,  and  was  properly  excluded. 

Last,  as  to  the  plea  of  prescription. 

The  offence  of  manslaughter  is  prescriptible  in  one  year.  The  homi- 
cide was  committed  on  June  7, 1871,  and  a  bill  was  found  in  October  of 
the  same  year.  A  motion  to  quash  was  made  by  the  prisoner,  and  a 
similar  motion  having  been  sustained  in  other  cases,  a  nolle  pros,  was 
entered  on  April  22,  1874.  On  the  same  day  the  Grand  Jury  found 
another  bill,  and  on  another  motion  to  quash  being  made  July  26,  1875, 
another  nol.  pros,  was  entered  in  October  following,  and  immediately 
thereafter  a  third  bill  was  found,  and  under  it  the  conviction  was  ob- 
tained. 

The  State  contends  that  there  was  not  a  voluntary  abandonment  of 
the  prosecution  under  the  first  bill.  The  court  had  sustained  a  similar 
motion  to  quash  in  other  indictments  against  other  prisoners,  and  the 
District  attorney  therefore  entered  a  nol  pros,  in  this  without  provoking 
a  decision  upon  the  motion  in  this  case.  He  should  have  had  the  court 
to  rule  on  the  motion  of  the  prisoner  in  this  case. 

But  when  the  motion  to  quash  the  second  indictment  was  made,  the 
State  again  entered  a  nol  pros.,  and  this  time  solely  because  the  prose- 
cuting officer  was  satisfied  it  would  be  sustained.  Here  was  a  voluntary 
abandonment  of  the  prosecution,  and  the  plea  of  prescription,  interposed 
by  the  prisoner,  is  effectual  for  his  protection. 

We  are  referred  to  the  State  v.  Gason,  28  Annual,  40,  where  the  doc- 
trine is  broadly  asserted  that,  if  the  prosecuting  officer  finds  that  the 
indictment  is  defective,  he  can  enter  a  nol  pros.,  and  proceed  under  a 
new  indictment,  although  more  than  a  year  has  elapsed  from  the  corn- 
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mission  of  the  crime  to  the  finding  of  the  new  bill.  We  are  constraioecl 
to  overrule  that  decision,  since  it  does  not  accord  with  the  established 
rules  in  criminal  procedure.  The  opposite  doctrine  was  asserted  in  State 
V.  Thomas,  29  Annual,  301,  and  we  reaffirm  it. 

We  are  asked  by  the  State  to  remand  the  case,  in  the  event  we  shall 
hold  the  plea  of  prescription  to  be  good,  and  we  shall  take  that  course 
to  enable  the  State  to  shew  acts,  or  proceedings,  or  other  matter,  which 
may  have  interrupted  prescription,  or  avoided  its  eflfect.    Therefore 

It  is  ordered  and  adjudged  that  the  verdict  of  the  jury  is  set  aside, 
the  judgment  of  the  lower  court  thereon  is  avoided  and  reversed,  and 
the  cause  is  remanded  to  be  proceeded  in,  and  for  a  new  trial  of  the 
prisoner,  who  is  ordered  to  be  retained  in  custody  to  await  the  same. 


No.  981. 

*  HONORfi  MfeCHE  ET  AL  VS.   D.   LaLAMIE,  AdMINISTBATOB. 

Before  the  creditors,  or  the  administrator  of  a  deoeased  vendor  who  has  sold  cer- 
tain real  estate  bran  act  under  private  signature,  can  annul  the  act  as  simu- 
lated, it  must  appear  that  it  injured  the  creditors,  and  that  their  debts  existed 
before  the  execution  of  the  act. 

The  oath  of  an  intervonor.  going  to  show  the  nature  and  amount  of  his  claim,  is 
not  admissible  in  evidence  when  filed  for  the  first  time  in  this  court. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St 
Landry.    Hudapeth,  J. 

A,  Bailey  for  plaintiffs  and  appellees. 

Jaa,  M,  Moore  for  defendant  and  appellant. 

Jno.  N.  Ogden  and  Kenneth  BaiUio  for  intervenor. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiffo  in  this  suit,  the  children  and  heirs  of  Hypo- 
ite  Meche,  deceased,  late  of  the  parish  of  St.  Landry,  alleging  them- 
selves, as  heirs  aforesaid,  to  be. owners  of  certain  movable  property  in 
the  possession  of  defendant,  as  the  administrator  of  the  estate  of  one 
Thomas  Moore,  deceased,  late  of  said  parish,  seek  to  recover  the  same 
from  the  defendant.  Their  demand  to  be  declared  owners,  and  to  be  put 
in  possession  thereof,  is  accompanied  by  a  writ  of  sequestration. 

The  answer  of  defendant  to  plaintifliB'  petition  is  a  general  denial, 
an  averment  that  the  property  had  always  been  in  the  possession  of  the 
deceased,  Moore,  and  that  the  pretended  act  declared  on  was  fraudulent 
and  simulated.  Mrs.  Alfred  Moore  intervened,  alleging  that  she  was  a 
privileged  creditor  of  the  estate  of  Thomas  Moore,  for  a  large  amount, 
and  an  ordinary  creditor  for  a  considerable  sum ;  but  she  specifies  no 
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amounts  whatever.  She  joins  the  defendant,  and  prays  thlat  plaintiffe' 
demands  be  rejected. 

Upon  these  issues  the  case  was  tried.  The  district  judge,  after  an 
able  and  exhaustive  review  of  the  facts  and  law  of  the  case,  gave  judg- 
ment for  plaintifiGs,  and  the  defendant  and  intervener  appeal. 

The  basis  of  plaintiffe'  claim  is  ah  act  of  sale,  sous  seing  priv^,  of 
date  May  1, 1871,  whereby  Thomas  Moore  sells  to  Hypolite  Meche,  for 
$1550  cash,  the  property  in  controversy ;  consisting  of  improvements  on 
a  certain  tract  of  land,  and  a  lot  of  cattle,  horses,  and  other  stock.  This 
act  appears  to  have  been  recorded,  but  the  date  of  its  registry  is  not 
given.  On  the  trjal  it  was  offered  and  received  in  evidence  without 
objection.  "We  think  that  its  execution  is  sufficiently  proven  by  the  tes- 
timony of  Simeon  Eichard  and  Honore  Meche,  two  of  the  attesting  wit- 
nesses. Its  date  is  also  shown,  inferentially,  to  have  been  about 
that  which  it  bears,  by  the  testimony  of  Honore  Meche,  who  says  that 
about  ^ye  years  ago  he  worked  a  piece  of  the  Thomas  Moore  land— that 
this  was  after  the  sale  to  Hypolite  Meche  by  Moore.  It  also  appears 
that  this  property  was  for  several  years  assessed  to  Meche — that  his  son 
worked  part  of  it  without  rent,  and  rented  out  part  of  it  to  one  Willis. 
It  is  also  shown  that  Moore  on  several  occasions  declined  to  give  in  the 
property  for  assessment  as  his,  saying  it  belonged  to  M^che,  and  repeat- 
edly stated  that  Meche  was  its  owner.  It  is  also  shown  that  prior  to 
this  sale  Meche  paid  some  considerable  debts  of  Moore's,  and  that 
on  the  day  of  sale  he  paid  him  quite  an  amount  in  cash. 

On  the  part  of  the  defense  it  is  shown  that  Moore  continued  in  the 
possession  of  the  property  sold,  but,  it  seems,  disclaimed  ownership,  say- 
ing that  Moche  let  him  use  it  for  a  livelihood.  Mrs.  Alfred  Moore,  the 
cook  and  housekeeper  of  Thomas  Moore,  and,  we  are  informed,  an  igno- 
rant colored  woman,  testifies  to  various  declarations  of  Moore  and  one 
Trask  among  themselves  going;  to  show  that  the  sale  was  a  simulation. 
In  fact,  in  this  case  as  in  all  others  like  it,  there  is  much  contradictory 
swearing ;  and  it  would  be  unsafe  for  this  court,  which  has  no  personal 
knowledge  of  these  witnesses,  and  did  not  hear  their  testimony,  to  under- 
take, without  grave  reasons,  to  say  that  the  learned  judge  of  the  court 
below  erred  in  weighing  their  testimony. 

In  fact,  the  only  circumstance  in  the  case  which  in  our  opinion  seri- 
ously militates  against  plaintiffs'  demand  is  the  continued  possession  of 
Moore.  But  this  is  a  contest  between  the  estate  of  Moore,  who  was  the 
vendor,  and  Meche,  the  vendee.  The  rule  is  that,  as  between  the  vendor 
and  his  heirs  not  forced  and  the  vendee  and  his  heirs,  a  counter  letter  is 
the  only  evidence  admissible  of  simulation.  True,  the  creditors  of  the 
vendor  and,  therefore,  his  administrator,  may,  by  alleging  and  proving 
injury  to  themselves,  criticise  and  attack  the  sale  as  simulated,  and 
72 

Digitized  by 'i^OOQlC 


1138  SUPREME  COURT  OF  LOUISIANA, 

Meche  vs.  Lalamie. 

resort  to  parol  proof  of  it.  But  before  a  creditor  of  the  vendor  can 
aanul  his  acts  as  simulated  it  must  appear  that  it  injures  the  creditor, 
and  that  his  debt  existed  before  the  execution  of  the  act  complained  of. 

We  have  examined  with  care  the  evidence  in  this  case,  aud  think 
that  the  concluj3ion  of  the  district  judge  should  be  maintained.  He  prop- 
erly dismissed  the  intervenor,  who  neither  alleged  nor  proved  any 
specific  amount  of  indebtedness.  Of  course,  no  evidence  can  be  received 
in  this  court.  Hence,  the  oath  of  the  intervener  as  tD  the  nature  and 
amount  of  her  claim,  filed  for  the  first  time  in  this  court,  must  be  dis- 
regarded. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
judgment  appealed  from  be  affirmed  with  costs  of  both  courts, 


On  Rehearing. 

Manning,  C.  J.  A  careful  reconsideration  of  our  former  decree  has 
not  shaken  our  confidence  in  its  correctness,  and  therefore 

It  is  ordered  and  adjudged  that  our  former  decree  remain  undis- 
turbed. 


i  46  "^;  No.  997. 

30  1188 

^  *^5  Succession  op  Maria  Bauman.    On  Opposition  of  Heirs. 

While  administrators  and  executors  must  sustain  the  charges  set  forth  in  their  ac- 
counts, the  liind  and  degree  of  proof  vary  according  to  other  facts  which  may  be 
proved,  or  which  appear  on  the  face  of  the  papers.  There  is  a  presumption  in 
favor  of  the  correctness  of  an  executor's  account  whose  general  management 
evinces  fidelity  and  integrity. 

Heirs  who  occupy  a  portion  of  the  succession  property  are  liable  to  the  succession 
for  the  rents  of  such  property,  during  their  occupancy. 

A  PPEAL  from  the  Parish  Court  of  Iberia.    Allison,  J. 

Jos.  A,  Breaux  and  TV.  F.  Schwing  for  opponents  and  appellants. 
It.  S.  Pei^ry  and  W.  S,  Haase  for  executor  and  appellee. 

On  Opposition  of  Heirs, 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  John  Fisher  was  appointed  and  qualified  as  execu- 
tor of  Maria  Bauman's  will.  He  was  also  one  of  her  heirs.  The  prop- 
erty consists  of  improved  lots  in  the  town  of  New  Iberia,  which  were 
inventoried  at  $7,350.  He  has  filed  three  accounts,  to  which  two  of 
the  heirs  presented  as  many  separate  oppositions.  The  grounds  of 
opposition  are  numerous,  and  evidently  designed  to  put  him  to  the 
proof  of  his  whole  gestion.    Some  of  them  were  that  the  rents,  due  and 
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tincollected,  were  not  accounted  for— that  rents  which  ought  to  have 
been  obtained,  and  were  not,  should  be  charged  to  him — that  the  sums 
paid  for  repairs,  etc.  are  excessive,  and  were  not  owing  by  the  property — 
that  he  paid  his  lawyers  too  much,  and  ought  not  to  have  paid  them 
at  all  out  of  the  succession  funds,  but  out  of  his  own— that  he  can 
not  retain  the  sum  due  (J$1156.50)  for  rent  by  some  of  the  heirs,  or  remit 
to  them  what  should  be  paid  on  that  account,  etc. 

It  is  quite  impossible,  and  would  be  improper,  to  go  through  these 
Accounts  in  this  opinion  item  by  item,  and  state  the  charge,  the  proof, 
and  its  effect.  The  vouchers  and  the  oral  testimony  of  the  executor  are 
very  complete,  and  in  our  judgment  substantiate  the  account  in  its 
entirety.  Besides  which,  we  meet  in  this  case  what  we  had  placed 
before  us  in  another  case  at  this  term— two  whole  transcripts  of  other 
cases  offered,  we  are  informed,  to  prove  rem  ipsam.  The  fact  could 
•so  easily  have  been  stated  under  the  form  of  a  joint  admission  that  we 
are  not  inclined  hereafter  to  permit  this  mode  of  burthening  the  court 
with  unnecessary  labour. 

It  is  very  easy  for  persons,  who  have  had  nothing  to  do  with  the 
practical  management  of  an  estate,  to  conceive  sundry  ways  in  which  its 
revenues  might  and  ought  to  have  been  increased,  and  its  expenses  di- 
minished. This  house  did  not  rent  for  what  might  have  been  obtained  for 
it,  or  that  house  was  shut  up  when  a  tenant  might  have  been  had.  The 
«um  charged  here  for  repairs  is  excessive,  and  that  charged  there  was 
uselessly  expended.  But  all  who  are  familiar  with  the  management 
of  successions  in  the  last  few  years,  either  as  executor  or  lawyer,  know 
the  many  and  serious  embarrassments,  and  hindrances,  that  have  existed 
to  the  successful  gestion  of  an  estate.  The  executor  of  Mrs.  Bauman 
has  shewn  more  than  ordinary  care,  judgment,  and  diligence,  in  the  col- 
lection of  the  small  rents  for  each  lot,  EUid  as  a  whole,  his  administration, 
thus  far  is  not  fairly  liable  to  attack. 

There  is  some  question  as  to  the  proof  of  some  of  the  items— its 
sufficiency,  completeness,  etc.  An  executor  must  sustain  his  charges  by 
proof,  but  the  kind  and  degree  of  proof  varies  according  to  other  facts 
which  may  be  proved,  or  which  appear  on  the  face  of  the  papers.  For 
Instance,  an  executor  whose  general  management  is  characterized  by 
fidelity  and  integrity,  will  have  a  presumption  raised  in  his  favor  of  the 
correctness  of  his  account,  and  many  items  charged  by  such  a  repre- 
sentative of  a  succession  will  be  admitted  and  approved  upon  slenderer 
proof  than  would  be  required  of  one  who  had  by  his  conduct  exhibited 
the  purpose  to  administer  for  his  personal  benefit,  instead  of  for  that 
of  those  who  are  entitled  to  the  succession,  and  who'had  united  negligence 
to  rapacity  in  dealing  with  the  property  and  funds  of  the  succession. 

The  appellee  prays  the  amendoient  of  the  judgment^  so  as  to  decreo 
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that  the  heirs  are  not  responsible  for  rents.  Some  of  the  heirs  occupy 
some  of  the  houses.  It  would  be  unjust  and  unequal  to  permit  these  to 
use  portions  of  the  property  free  of  charge,  while  other  heirs  are  not 
using  any  part  of  the  property.  And  there  are  probably  not  two  heirs- 
who  are  using  property  of  same  value.  The  rent  of  the  house  used  by 
one  may  be  much  larger  than  the  rent  of  that  used  by  another.  The 
heirs  should  account  for  the  rents  when  the  final  settlement  is  made» 
The  rents  are  to  be  considered  as  so  much  advance  paid  to  the  heirs  by 
the  executor  on  each  of  their  portions. 

The  judgment  of  the  lower  court  is  correct,  and  it  is  affirmed. 


No.  992. 
W.  C.  Teal  et  al.  vs.  Oscar  S.  Lyons  et  al. 

A  reconvention  al  demand  must  set  forth  the  claim  of  defendant  with  the  same  pre- 
cision as  would  be  required  in  a  petition  for  the  same  cause  of  action,  and  a 
mere  reference  in  his  answer,  to  a  former  suit  brought  by  the  defendant,  does 
not  malce  the  alleirationft  of  the  petition  in  that  suit  a  part  of  his  answer. 

When  the  offsettinfir  claim  set  up  by  the  defendant  is  wholly  independent  of.  and 
distinct  from  the  claim  of  the  plaintiffs,  the  mere  fact  that  one  of  the  plaintiffs 
is  in  another  parish  from  the  one  in  which  the  suit  is  brought,  will  not  authorize 
the  defendant  to  plead  his  claim  in  reconvention. 

Where  property  wrongfully  attached  is  lost  while  in  the  sherilFs  keeping,  the  owner 
is  entitled  to  recover  its  full  value  from  the  plaintiff  in  attachment,  and  his  sure- 
ties. If  no  malice  is  shown  in  the  plaintiff,  the  owner  is  only  entitled  to  full  re- 
paration for  the  actual  dama^^e  he  has  suffered. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calcasieu^ 
Hudspeth,  J. 

'Geo,  H.  yfells  for  plaintiffe. 

X.  Leveque  and  F.  Perrodln  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  On  the  tenth  March,  1874,  Lyons  brought  suit  against 
Teal  and  Nicholls;  and,  under  art.  240.  number  four  of  the  Code  of 
Practice,  he  caused  process  of  attachment  to  issue,  under  which  the 
sherifT  seized  one  thousand  logs,  "  more  or  less,"  lying  in  the  Hickory 
Branch  of  the  Calcasieu,  and  placed  them  in  charge  of  a  keeper. 

Pending  the  suit  a  flood  carried  off  the  greater  part  of  the  logs, 
some  of  which  were  collected  and  secured  by  the  keeper.  Plaintiff 
representod  to  the  court  that  the  logs  were  perishable ;  and  obtained  an 
order  that  they  be  sold  for  gash,  and  the  proceeds  retained  by  the  sheriff 
to  abide  the  result  of  the  suit.  The  sheriff  advertised  for  sale  700  logs, 
*•  more  or  less ; "  and  he  actually  sold  399,  for  $540  96. 

On  trial  on  the  merits,  the  court  rej'^cted  the  demand  of  Lyona 
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ss  in  case  of  nonsuit ;  and  dissolved  the  attachment,  reserving  to  the 
defendants  the  right  to  sue  on  the  attachment  bond  for  damages.  This 
Judgment  was  affirmed  on  appeal,  28  An.  592 ;  and  this  suit  was  brought 
gainst  Lyons  and  Smart  his  surety  to  recover  of  them,  in  soZido,  the  full 
amount  of  the  bond,  $1125,  and  against  Lyons  alone  the  additional  sum 
of  $343  56,  damages  for  the  wrongful  issuing  of  the  attachment. 

Defendants  plead  the  general  issue ;  "  and  Oscar  Lyons,  one  of  the 
defendants,  re-averring,  as  in  his  original  petition,  and  praying  as 
therein  prayed  for,  they  pray  that  plaintiffe*  demand  be  rejected  at 
their  cost,  and  for  general  relief." 

A  few  days  after  defendants  offered  an  amended  answer,  alleging 
that  plaintifife  were  indebted  to  Lyons  in  the  sum  of  $736,  and  praying 
judgment  for  that  amount,  with  interest, "  as  claimed  in  his  original  peti- 
tion." This  was  followed  by  a  second  amended  answer,  alleging  the 
indebtedness  of  plaintifGs  to  Lyons  in  the  sum  of  seven  hundred  and 
thirty-six. dollars,  "which  they  hereby  plead  in  reconvention."  They 
^so  allege  that  Teal,  one  of  the  plaintifCs,  is  a  resident  of  the  parish  of 
St  Landry. 

Both  these  amendments  were  disallowed  by  the  court;  and  we 
think  correctly.  A  reconventional  demand  must  set  out  the  claim  of 
defendant  with  the'same  precision  as  would  be  required  in  a  petition  for 
the  same  cause  of  action ;  and  a  mere  reference  to  a  former  suit  does 
not  make  the  allegations  of  the  petition  in  that  suit  part  of  the  pleading 
in  which  it  is  so  referred  to.  The  indebtedness  of  Teal  and  Nicholls  to 
Lyons  is  wholly  independent  of  and  distinct  from  the  claim  of  Teal  and 
Nicholls  against  Lyons  and  his  surety  for  the  wrongful  issuing  of  an 
attachment.  The  suit  was  pending  in  the  parish  of  Calcasieu,  the  resi- 
dence of  Lyons  and  Smart,  and  of  Nicholls,  one  of  the  plaintiffa ;  and 
the  fact  that  Teal,  one  of  the  plaintiffs,  resided  in  St.  Landry  does  not 
authorize  the  defendants  to  institute  a  reconventional  demand  against 
Nicholls  and  Teal.    C.  P.  374,  375. 

The  judgment  of  the  district  court  was  in  favor  of  plaintiffs  for 
^540  96,  the  value  of  the  logs  actually  sold  by  the  sheriff,  and  $75,  for 
attorney's  fees  in  the  attachment  suit;  and  on  the  same  day,  on  rule 
taken  by  plaintiffs  on  the  sheriff,  and  upon  his  confession,  judgment 
was  rendered  against  him  for  the  $540  96,  less  $25,  paid,  with  stay  of 
oxecution  for  six  months,  the  $25  paid,  and  so  much  of  the  remainder  aa 
might  be  paid  to  be  applied  by  plaintiffs  to  the  satisfaction  of  the  judg- 
ment in  their  favor  against  Lyons  and  Smart. 

Both  parties  appealed  from  the  judgment  in  favor  of  plaintiffs 
against  Lyons  and  Smart ;  and  plaintiffs,  in  answer  to  the  appeal  of 
defendants,-  pray  that  the  judgment  be  so  amended  as  to  allow  them  the 
additional  sum  of  $751  25,  the  value  of  601  logs,  at  $1  25  per  log,  they 
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olaimiDg  that  the  whole  number  seized  under  the  attachment  wae  1000, 
of  which  the  399  sold  by  the  sheriff  were  part 

The  testimony  is  not  satisfactory  as  to  the  number  of  logs  seized 
by  the  sheriff ;  and  his  keeper  could  not  state  the  number.  No  doubt 
Teal  and  Nicholls  had  as  many  as  1000  logs  ;  but  it  is  by  no  means  dear 
that  there  was  that  number  at  the  mouth  of  the  Hickory  Branch ;  and 
none  others  were  taken  into  possession  by  the  sheriff  or  his  keeper. 
The  district  judge  heard  the  numerous  witnesses ;  and  he  concluded 
that  the  plaintiflfe  were  entitled  to  recover  only  for  the  399  actually  sold 
by  the  sheriff.  The  testimony  leaves  the  impression  on  our  minds  that 
there  must  have  been  between  800  and  1000  logs  in  the  lot  seized  by  the 
sheriff.  Some  of  the  witnesses  say  not  less  than  1000,  one  says  900 
to  1200.  Whether  all  that  were  seized  by  the  sheriff  were  carried  off" 
by  the  flood,  or  part  only,  ^e  can  not  determine ;  but  the  greater  part  of 
them  certainly  floated  off.  Some  of  them  were  recovered,  but  strange 
to  say,  the  testimony  does  not  flx  the  number.  The  plaintiffs  are  cloarly 
entitled  to  full  reparation  for  the  damage  caused  them  by  the  wrongful 
issuing  of  the  attachment;  but  they  are  entitled  to  nothing  more, 
because  there  is  neither  allegation  nor  proof  of  malice  or  other  bad 
motive  on  the  part  of  Lyons. 

The  sheriff's  return  shows  that  he  supposed  he  had  seized  1000  logs ; 
but  he  did  not  take  the  trouble  to  count  them,  nor  to  have  them  counted, 
and  he  qualifies  the  return  by  the  words  "  more  or  less."  When  he  adver- 
tised the  logs  for  sale,  he  did  not  know  how  many  had  been  or  would  be 
recovered  ;  and  he  states  the  number  to  be  sold  at  700,  "  more  or  less.** 
We  think  we  may  fairly  assume  that  700  will  not  be  in  excess  of  the 
number  of  which  plaintiffs  were  deprived  by  the  attachment:  that  is,, 
the  399,  actually  sold,  and  301,  lost ;  and  that  plaintifis  are  entitled  to 
recover  the  value  of  the  301,  at  $1  25  per  log,  proved  to  be  the  average 
price. 

With  respect  to  the  399  logs  sold  by  the  sheriff,  plaintiffs  might 
have  pursued  the  sheriff  for  the  proceeds  in  his  hands,  and  hav& 
obtained  judgment  against  him,  with  interest  from  the  date  of  default 
on  his  part ;  and  they  might  also  have  obtained  judgment  against  Lyons 
and  his  surety  for  the  value  of  these  logs  ;  but  they  could  have  but  one 
satisfaction. 

By  proceeding  against  the  sheriff,  they  ratified  the  sale  made 
by  him ;  and  they  could  have  claimed  no  more  than  the  proceeds  of 
Lyons  and  Smart,  as  the  value  of  those  logs.  The  sheriff  was  entitled 
to  no  delay  or  indulgence.  He  is  bound  to  be  always  ready  to  pay, 
at  once,  to  the  party  entitled,  money  received  by  him  in  his  official 
capacity ;  and  when  plaintiffs,  instead  of  compelling  the  sheriff  to  pay, 
immediately  granted  him  a  stay  of  execution  for  six  months,  they 
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treated  acd  dealt  ^ith  the  money  in  his  hands  as  their  own ;  and  sub- 
jected Lyons  to  the  risk  of  the  loss  of  that  amount  Probably  the  sure- 
ties of  the  sheriff  would  claim  to  be  released  by  this  indulgence. 

We  think  the  defendants  are  liable  for  the  value  of  the  700  logs, 
with  interest  from  judicial  demand,  by  which  they  were  put  in  default; 
and  $75  for  attorney's  fees,  subject  to  a  credit  of  $540  96,  on  the  twenty- 
fourth  March,  1877,  the  date  of  the  judgment  granting  stay  of  execution 
to  the  sheriff. 

The  yalue  of  the  399  logs  is  fixed  at  $540  96  :  the  value  of  the  301, 
at  the  average  price  $1  25,  is  $376  25,  in  all  $917  21 :  to  which  add  the 
$75  for  attorney's  fees,  the  total  is  $992  21,  on  which  plaintiffs  are  enti- 
tled to  legal  interest  from  judicial  demand,  September  7, 1876 :  say  up  to 
March  24,  1877,  six  months  seventeen  days,  $27  12,  in  all  $1019  33. 
Deduct  the  $540  96,  March  24,  there  remains  a  balance  of  $478  37. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  read  as  follows,  and  decree :  That 
plaintiffs,  William  C,  Teal  and  Lewis  M.  Nicholls,  do  have  and  recover 
of  and  from  the  defendants,  Oscar  S.  Lyons  and  William  W.  Smart,  his 
surety  in  the  attachment  bond,  in  solido,  the  sum  of  four  hundred  and 
seventy-eight  dollars  and  thirty-seven  cei.ts  ($478  37),  with  Interest  at 
five  per  cent  per  annum  from  the  twenty-fourth  March,  1877,  until  paid : 
and  that,  as  thus  amended,  the  said  judgment  be  affirmed,  with  costs. 


No.  1019. 

Parish  op  Iberia  vs.  R.  A.  Chiapella. 

Property  situated  within  an  incorporated  town,  and  the  inhabitants  of  the  town, 
are  subject  to  the  ImpoBition  of  property  and  lioonse  taxes  by  the  police  jury  of 
the  parish*  unless  spacially  exempted  by  some  act  of  the  Legislature. 

APPEAL  from  the  Second  Justice's  Court,  First  Ward,  parish  of 
Iberia.    Ratier,  J. 

TV,  F.  Schivlng,  District  Attorney,  for  plaintiff  and  appellant. 

Jos,  A,  Breaux  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Can  three  licenses  and  three  taxes  be  imposed  and 
levied — within  the  limits  of  an  incorporated  town — on  a  retail  merchant 
residing  in  that  town — one  by  the  State,  one  by  the  parish  and  one  by 
the  authorities  of  the  corporation  ?  This  is  the  question  presented  in 
this  case. 

The  defendant  is  a  resident  of  the  town  of  Jeannerette,  which  was 
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incorporated  by  an  act  of  the  Legislature,  approved  on  the  15th  of 
March  1878,  and  that  town  is  a  portion  of  the  parish  of  Iberia.  He  has 
paid  to  said  town,  as  retail  merchant,  a  license  of  fifteen  dollars,  and — 
besides— a  five-mill  tax  on  the  assessment  of  his  stock  in  trade.  He 
declines  to  pay  to  the  parish  of  Iberia  an  additional  tax  and  an  addi- 
tional license.  He  contends  that  there  is  no  law  which  expressly  author- 
izes the  police  jury  to  levy  a  tax  on  "  stock  in  trade,"  and  that  he  can 
not,  justly,  be  compelled  to  assist  in  defraying  the  expenses  of  two  local 
governments,  that  of  the  town  and  that  of  the  parish. 

Under  section  2743  of  the  Revised  Statutes,  "police  jurors  have 
authority  to  levy  such  taxes  as  they  may  judge  necessary  to  defray  the 
expenses  of  their  respective  parishes,  and  their  jurisdiction  extends 
over  all  the  parts  of  said  parishes,  not  expressly  exempted." 

15th  A.  445. 

In  the  case  of  Victor  Maurin  et  als.  vs.  the  Tax  Collector  of  Ascen- 
sion, this  court  said:  "  the  question  in  this  suit  is  whether  or  not  parish 
taxes  can  be  collected  from  owners  of  property  situated  in  an  incorpo- 
rated town,  when  such  property  is  not  expressly  exempted  by  law  from 
such  tax,  and  the  police  jury  is  vested  with  power  to  assess  taxes  upon 
the  ordinary  objects  of  taxation. 

"  We  consider  this  not  an  open  question.  13  A.  420 — 19  A.  99.  Un- 
less the  property  within  an  incorporated  town  is  expressly  exempted  by 
law  from  a  parish  tax,  the  general  power  conferred  on  the  police  jury  of 
the  parish  to  assess  a  tax  on  all  ordinary  objects  of  taxation  will  reach 
such  property." 

25th  A.  p.  445. 

"That  question  is  one  of  intent,  and  in  ascertaining  such  intent  it 
will  not  be  presumed  that  the  Legislature  intended  to  restrict  or  dimin- 
ish the  power  of  taxation  delegated  to  any  subdivision  of  the  State, 
unless  such  intent  be  plainly  expressed." 

Burroughs  on  Taxation,  p.  387-388.  9  A.  305.  11  A.  68.  20  A.  283. 
26  A.  151. 

In  the  act  incorporating  the  town  of  Jeannerette,  no  such  exemption 
is  to  be  foundj  and— It  is  probable — the  statute  of  1878  cited  by  defend- 
ant and  directing  the  levy  of  a  tax  in  and  out  of  incorporated  towns,  to 
defray  the  expenses  in  criminal  proceedings,  was  passed  for  the  sole 
purpose  of  subjecting  to  that  special  tax  the  towns  which — previously — 
were  exempt  from  such  taxation.  The  repealing  clause  of  the  statute 
so  indicates. 

Act  of  1878,  p.  144. 

Defendant  complains  that  the  tax  and  license  thus  imposed  upon 
him  and  his  property  are  not  equal  and  uniform.  They  are,  so  far  at 
least  as  the  parish  of  Iberia  is  concerned;  and— If  any  one  of  the  three 
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licenses  and  taxeB  were  unconstitutional,  it  would  be  the  last  of  the 
three,  that  imposed  by  the  newly  incorporated  town. 

We  think— with  a  French  economist— that  "taxes  should  be  like 
those  light  vapors  which  the  sun  draws  from  and  returns  to  the  earth 
in  fertilizing  dew,"  and  entertain  no  doubt  that,  on  proper  application, 
the  L^islature  would  not  hesitate  to  extend  to  the  town  of  Jeannerette 
the  advantages  and  exemptions  which  have  been  extended  to  nearly 
-every  town  of  the  State.    Until  then,  the  law  must  be  applied  as  it  is. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  parish  of 
Iberia  do  have  judgment  against  and  recover  of  R  A.  Chiapella  the  sum 
of  twenty  five  dollars,  amount  of  his  parish  license  and  tax  for  the  year 
1878;  and  the  lien  and  privilege  securing  the  payment  of  said  amount  is 
hereby  recognized:  the  costs  in  both  courts  to  be  paid  by  defendant. 


No.  1023. 

Succession  of  Jacob  Anselm.    Opposition  of  a  Creditor. 

ThefllinfiTof  an  amended  opposition  to  a  tableau  of  distribution  will  not  be  per- 
mitted, when  it  prays  the  court  to  do  the  very  reverse  of  what  the  same  opposer, 
in  his  original  opposition,  has  judicially  admitted  ought  to  be  done. 

A  PPEiVL  from  the  Parish  Court  of  St.  Landry.    Fmtenot,  J. 

H,  L,  Garland  for  administrator  and  appellant. 

B.  A.  Martel  for  opponent  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Jacob  Anselm  died  in  1862,  and  Cleophas  Comeau 
was  appointed  his  administrator  the  following  year.  No  tableau  of 
•classification  of  the  debts,  nor  of  distribution  of  the  assets,  of  the  suc- 
cession was  made  until  1872.  Meanwhile  Charles  Thompson  bad  sued 
the  succession  upon  certain  notes  of  the  deceased,  given  for  the  pur- 
chase price  of  a  frame  building,  and  had  obtained  judgment  for  eleven 
hundred  and  eighty  six  dollars  and  37  cents,  with  interest  for  several 
years,  subject  to  a  credit  of  8250,  with  recognition  of  his  privilege  as 
vendor  upon  the  fund  in  the  administrator's  hands,  which  was  produced 
by  the  sale  of  the  building.  All  the  property  of  Anselm  had  been  sold 
under  order  of  court  for  the  payment  of  debts,  and  this  buDding  of 
which  Thompson  was  the  vendor  to  him,  brought  seven  hundred  dollars 
«t  the  succession  sale. 

On  appeal,  the  judgment  for  the  moneyed  demand  was  affirmed, 
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but  the  recognition  of  the  vendor's  privilege  was  stricken  out,  and  the 
case  was  remanded  to  ascertain  whether  it  had  been  preserved. 

When  examined  on  the  trial  of  this  opposition,  it  was  ascertained 
the  privilege  had  not  been  recorded,  and  was  therefore  lost  as  to  third 
persons— other  creditors  of  the  succession— who  were  contesting  Thomp- 
son's claim  to  the  fund.  The  administrator  did  not  place  Thompson  on 
his  tableau  as  a  privileged  creditor,  but  after  distributing  the  funds 
among  the  privilege  and  mortgage  creditors  whom  he  did  recognise,  ap> 
portioned  what  was  left  among  the  ordinary  creditors,  so  that  Thomp- 
son was  allotted  only  $340.40.  He  opposed  the  tableau,  because  he  was 
not  placed  thereon  for  the  amount  of  his  judgment,  with  a  privilege  on 
$700,  the  fund  produced  by  the  sale  of  the  building,  to  the  exclusion  of 
all  other  creditors;  and  prayed  that  the  tableau  be  amended  in  that 
respect,  and  as  thus  amended,  that  it  be  homologated.  This  opposition 
was  filed  in  March  1872. 

Four  years  later,  in  February,  1876,  Thompson  presented  another 
opposition,  or  amended  the  origiLal,  pleading  prescription  to  all  or  sev- 
eral of  the  mortgage  notes  of  deceased,  which  had  been  recognized  on 
the  tableau  as  mortgage  notes,  and  among  the  holders  of  which,  the  ad> 
ministrator  had  proposed  to  distribute  the  funds  in  the  manner  already 
stated.  The  maintenance  of  this  plea  would  of  course  so  far  diminish 
the  consumption  of  the  f  und3  of  the  estate  by  the  mortgage  claims  as  to 
leave  probably  enough  to  pay  the  ordinary  creditors  in  full. 

Objection  was  made  to  the  filing  of  this  amended  opposition  upon 
the  ground  that  it  changed  the  issue,  and  altered  the  substance  of  the 
demand  in  opposition,  but  the  court  overruled  the  objection,  and  per- 
mitted it  to  be  filed,  because  the  plea  of  prescription  can  be  filed  at  any 
time.    The  administrator  reserved  a  bill  to  this  ruling. 

The  true  ground  of  objection  to  the  filing  of  the  amended  opposition 
is,  that  it  is  in  contradiction  to  the  original — that  what  it  prayed  the 
court  to  do,  is  the  reverse  of  what  the  same  party  had  judicially  admit- 
ted ought  to  be  done.  The  concluding  sentence  of  the  original  opposi- 
tion was,  a  prayer  that  the  tableau  should  be  homologated  after  it  was 
amended  in  the  single  particular  mentioned,  and  therefore  the  opponent 
had  prayed  that  all  these  mortgage  notes,  classified  and  recognised  on 
the  tableau  as  valid  and  subsisting  claims,  and  as  entitled  to  certain 
specified  portions  of  the  assets,  should  be  paid  in  the  manner,  to  the  ex- 
tent, and  with  the  fund,  set  forth  on  the  tableau  of  distribution.  All 
that  the  opponent  complained  of  then,  was  the  refusal  of  the  adminis- 
trator to  admit  the  existence  of  his  privilege  upon  a  certain  fund,  and 
thereby  assure  to  him  the  whole  of  that  fund.  He  opposed  only  that 
feature  of  the  proposed  distribution  of  assets,  but  if  he  had  gone  no 
farther,  the  plea  of  prescription  would  have  been  available  to  him.    He 
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oould  have  made  it,  and  if  he  could  have  sustained  it,  his  claim  was 
safe.  But  he  expressly  prayed  that,  after  the  tableau  was  amended  in 
the  one  particular,  every  thing  upon  it  should  be  approved.  And  the 
mortgage  notes  were  on  it,  classified  in  their  rank,  and  assets  assigned 
to  them  sufficient  for  their  payment. 

It  is  indisputable  that  prescription  can  be  pleaded  even  here,  at  any 
time  before  a  cause  is  submitted  to  the  Court,  but  the  question  here  is^ 
not  as  to  the  time  when  prescription  may  be  pleaded,  but  whether  that, 
or  any  other  plea,  can  be  heard  which  runs  counter  to  what  the  pleader 
has  in  the  same  contestation  judicially  demanded  of  the  Court  to  do. 
It  has  been  uniformly  held  that  a  party  is  bound  by  his  admissions 
made,  and  demands  preferred,  in  judicial  proceedings.  Civil  Code  art* 
2270  new  no.  2291. 

The  judge  below  amended  the  tableau  in  sundry  particulars.  There 
was  no  opponent  but  Thompson,  and  some  of  the  amendments  made 
were  not  prayed.  There  was  no  contest  over  the  items,  as  the  adminis- 
trator had  ranked  them.  A  tableau  or  an  account  can  only  be  amended 
in  the  items  opposed.  If  all  parties  agree  that  they  shall  remain  as 
classified,  the  Court  need  not  disturb  them. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  the  tableau  presented  by  the 
administrator  is  now  approved  and  homologated,  and  that  the  opponent 
pay  the  costs  of  his  opposition  in  the  lower  court,  and  of  this  appeal. 
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JUDGES  OF  THE  COUET: 
Hon.  T.  C.  Manning,  Chief  Justice, 
Hon.  K.  H.  Mark, 

Hon.  a.  DeBlanc,  ,       .  ,    ^    .. 

TT       TTT  -n  -ci  r  Associate  Justices. 

Hon.  W.  B.  Egan, 

Hon.  W.  B.  Spencer, 


No.  782. 
n\6^8^\  Edward  Nalle  vs.  T.  W.  Baird. 

On  the  trial  of  the  exception  of  no  cause  of  action,  the  Court  can  consider  only  the 
allesrations  of  the  petition,  and  the  exhibits  referred  to.  and  made  part  thereof. 

No  recovery  can  be  had  af^ainst  the  surety  on  a  release  bond,  ^iven  for  the  release 
of  sequestered  property,  on  which  the  plaintiff  claims  a  lien,  where  the  jud^r- 
mont  is  a  merely  personal  one  against  the  principal  on  the  bond,  containing  no 
recosrnition  of  the  plaintifTs  lien  or  privilege  on  the  property  released,  nor  de- 
creoing  a  restoration  of  the  property  to  the  plaintiff. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   Parsons,  J. 

Biissey  &  Morgan  for  plaintiff  and  appellant. 
Todd  &  Brigham  for  defendant  and  appellee. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Nalle  brought  suit  against  his  lessee,  P.  M.'  Grant,  to  re- 
cover the  rent  of  a  plantation  for  two  years.  In  the  petition  he  claimed 
the  lessor's  privilege  on  the  crop  and  movables  found  on  the  premises, 
which  he  caused  to  be  sequestered  ;  and  he  prayed  for  judgment,  "  and 
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that  his  privilege  and  right  of  pledge  be  recognized,  and  that  the  prop- 
erty seized  be  sold  to  pay  his  debt." 

Grant  procured  an  order  under  which  the  property  sequestered  was 
released  on  his  giving  bond,  with  Baird  as  his  surety,  in  favor  of  Nalle, 
in  the  amount  fixed  by  the  order  of  the  judge,  the  condition  of  which  is 
•*  if  the  said  plaintiff  shall  faithfully  present  the  said  property,  or  its 
value,  provided  judgment  should  be  rendered  against  him,  then  this 
bond  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  effect" 

Nalle  prosecuted  his  suit  to  judgment ;  which  was  rendered  for  the 
whole  amount  of  the  rent  due,  subject  to  certain  credits,  and  which  is 
entirely  silent  as  to  the  privilege  and  right  of  pledge  claimed  in  the 
petition.  Execution  issued  on  the  judgment,  the  result  of  which  was 
that  the  sheriff  found  no  property,  after  demand  made  of  Grant  to 
point  out  the  property  sequestered,  and  to  point  out  other  property  to 
satisfy  the  writ  Thereupon  this  suit  was  brought  against  Baird,  the 
surety  in  the  release  bond. 

Baird  excepted  that  the  petition  discloses  no  cause  of  action ;  and 
that  no  liability  has  attached  to  him,  for  the  reason  that  no  cause  of 
action  could  accrue  against  him  as  a  judicial  surety,  until  the  necessary 
steps  have  been  taken  to  enforce  judgment  against  the  principal,  **  which 
has  not  been  done  in  this  case." 

The  Judge  of  the  District  Court  maintained  the  first  ground  of  ex- 
ception, and  dismissed  the  suit,  without  passing  upon  the  second  ground: 
and  plaintiff  appealed. 

On  the  trial  of  the  exception  the  defendant  offered  in  evidence,  with- 
out objection,  the  record  and  proceedings  in  the  original  suit,  Nalle  vs. 
Grant ;  but,  on  an  exception  that  the  petition  discloses  no  cause  of  action, 
the  Court  can  consider  only  the  allegations  of  the  petition,  and  the  ex- 
hibits referred  to  and  made  part  of  the  petition.  The  release  bond  is 
the  only  part  of  the  record  which  is  made  part  of  the  petition.  The 
plaintiff  states  that  he  recovered  judgment  against  Grant,  that  he  caused 
fieri  facias  to  issue  on  that  judgment:  that  demand  was  made  of  Grant 
to  deliver  the  property  that  was  sequestered,  "and  he  failed  and  refused 
to  deliver  said  property  to  the  sheriff,  and  demand  was  then  made  upon 
him  to  point  out  other  property  *  *  *  and  that  he  failed  to 
point  out  other  property,,  and  plaintiff  knowing  of  no  other  property, 
and  the  sheriff  being  unable  to  find  property  belonging  to  Grant  *  * 
the  writ  was  returned  iiiilla  bona,  and  in  no  part  satisfied." 

The  release  bond  is  in  no  respect  in  conformity  with  the  Code  of 
Practice.  ArJticle  279  requires  the  bond  to  be  given  to  the  sheriff.  This 
bond  is  in  favor  of  the  plaintiff.  Article  280  prescribes  the  condition 
of  the  bond,  that  defendant  shall  not  send  away  the  movables  seques- 
tered out  of  the  jurisdiction  of  the  court ;  that  he  shall  not  make  an 
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improper  use  of  them;  ''and  that  he  will  faithfully  present  them,  after 
definitive  judgment,  in  case  he  should  be  decreed  to  restore  the  same  to 
the  plaintiff:' 

It  is  well  settled  that  judicial  bonds  must  be  construed  with  ref- 
erence to  the  law  or  the  order  of  the  court  under  which  they  are  given- 
Perhaps  it  might  not  be  material,  so  far  as  the  liability  of  the  surety  is 
concerned,  that  this  bond  was  not  given  in  favor  of  the  sheriflf,  as  the 
law  requires  ;  and  perhaps  we  might  substitute,  in  the  condition,  the 
word  defendant  for  plaintiff.  But  if  we  had  the  authority  to  change  the 
condition  in  any  respect,  we  should  be  compelled  to  add  the  clause,  "  in 
•case  he  should  be  decreed  to  restore  the  same  to  the  plaintiff." 

The  release  bond  takes  the  place  of  the  property ;  and  the  law  in- 
tends and  requires  that  the  sheriff  shall  take  the  bon(^,  upon  his  official 
responsibility.  He  must,  at  his  peril,  see  that  the  sureties  are  good  and 
solvent.  He  must  return  the  bond  into  court,  and  assign  it  to  the 
plaintiff,  who  is  allowed  twenty  days  within  which  to  object  to  the  suffi- 
<5iency  of  the  security  ;  and  if  it  be  found  insufficient  on  such  objection, 
the  sheriff  shall  be  liable  as  surety  on  the  bond.  C.  P.  225,  226,  259, 279. 
It  is  the  business  and  the  duty  of  the  sheiifite  to  conform  to  these  re- 
quirements of  the  law ;  and  their  failure  to  do  so  might  subject  them  to 
liability  for  the  value  of  the  property  sequestered. 

If  we  take  this  bond  as  it  is,  the  condition  is  absurd,  and  no  recov- 
ery can  be  had  upon  it.  If  we  reform  it,  we  must  make  it  conform  to 
the  requirements  of  article  280 ;  and  in  that  case  the  surety  would  be 
liable  only  in  the  event  that  the  defendant  should  be  decreed  to  restore 
the  property  to  the  plaintiff.  It  is  not  alleged,  it  must  therefore  be 
assumed  that  it  is  not  true,  that  any  such  decree  was  rendered  in  the 
suit  in  which  the  bond  was  given.  The  judgment  is  purely  in  personam, 
€igainst  Grant,  the  lessee,  for  the  rent  due ;  and  the  lessor's  privilege 
and  right  of  pledge  are  wholly  ignored. 

And  here  a  distinction  must  be  observed.  A  lessor  might  sue  his 
tenant  for  the  rent,  and  fail  to  sequester  or  to  seize  provisionally  the 
property  subject  to  his  privilege  and  right  of  pledge,  or  to  pray  for  a 
recognition  of  his  rights.  This  would  not  impair  his  right  to  seize  the 
property,  and  to  subject  it,  if  still  on  the  leased  premises,  as  effectually 
as  if  he  had  sequestered  or  seized  provisionally  in  limine.  But  where 
the  plaintiff  in  a  suit  demands  the  recognition  of  his  privilege  and  right 
of  pledge,  and  allows  judgment  to  be  rendered  for  the  debt  only,  without 
mention  of  the  accessory  rights  demanded,  the  judgment  is  conclusive 
against  these  rights. 

Now,  the  surety  in  a  release  bond  is  entitled  by  law  to  full  subroga- 
tion to  the  rights  of  the  plaintiff ;  and  if  the  plaintiff  allows  a  judgment 
to  be  rendered  by  which  his  rights  and  privileges  on  the  property  are 
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lost,  this  of  itself  would  discharge  the  surety  to  the  extent  of  the  value 
of  the  property.    See  Hill  vs.  Bourcier  &  Pond,  29  An.  841. 

We  thick  the  petition  fails  to  disclose  a  cause  of  action  against 
Baird,  the  surety,  because  it  fails  to  allege  that  the  defendant  was  decreed 
to  restore  the  property  to  the  plaintiff.  Where  the  suit  is  to  enforce  a 
privilege  and  right  of  pledge,  the  usual  formula  is  to  decree  in  favor 
of  plain tiflf  the  debt  demanded,  with  lien  and  privilege,  and  in  cases  of 
rent,  with  lessor's  right  of  pledge  on  the  property  sequestered  or  pro- 
visionally seized.  Tliis  would  be  a  decree,  in  effect,  requiring  the  de- 
fendant to  restore  the  property  in  order  that  it  might  be  subjected  to 
plaintiffs  rights.  If  the  plaintiff  were  the  owner  of  the  property,  the 
decree  would  declare  him  to  be  the  owner,  and  decree  that  it  be  re- 
stored to  him  ;  but  without  a  decree  which,  in  effect,  condemns  the  de- 
fendant to  restore  the  property,  the  surety  in  the  release  bond  is  not 
legally  liable. 

The  judgment  appealed  from  is  in  accordance  with  our  views  of  the 
law ;  and  it  is,  therefore,  affirmed  with  costs. 


No.  803. 

Ed.  J.  FoBSTALL  &  Sons  vs.  Board  of  Liquidation,  the  State  Intervenor. 

As  to  the  bona  fide  holders  of  the  bonds  issued  by  the  State  in  the  year  1828  in  aid  of 
the  Consolidated  Association  of  the  Planters  of  Louisiana,  the  State  is  the  prin- 
cipal and  sole  obli^ror  on  those  bonds,  and  such  bonds  are  entitled  to  be  received 
by  the  Board  of  Liquidation  in  exchange  for  the  new  consolidated  bonds  of  the 
State. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Monroe, 
J. 

Breaux,  Fenner  &  Hall  for  plaintiffe  and  appellees. 

H.  K  Ogden,  Attorney  General,  for  respondents,  intervenors,  and 
appellants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  This  is  a  proceeding  by  mandamus  to  compel  the  funding 
of  certain  bonds  of  the  State  of  Louisiana,  issued  in  aid  of  the  Consoli- 
dated Association  of  the  Planters  of  Louisiana,  under  article  number  19 
of  1828,  and  of  certain  interest  coupons,  amounting  at  the  time  of  the 
application  to  $79,927  50.  These  bonds  and  coupons  are  of  the  same 
class  and  series  with  those  in  the  case  of  Lesassier  and  Binder  vs.  the 
Board  of  Liquidation,  decided  by  us  in  March  last,  and  not  yet  reported. 
In  obedience  to  the  view  taken  by  this  court  in  that  case,  the  Board  was 
proceeding  to  fund  the  bonds,  etc.,  in  question  in  this  case,  and  had 
actually  taken  all  the  preliminary  steps  for  that  purpose  when  they 
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stopped,  as  we  are  informed,  in  consequence  of  their  interpretation  of  a 
dictum  and  the  opinion  of  the  majority  of  the  court  in  the  case  of  the 
N.  O.  Pacific  Railway  Company  vs.  Francis  T.  Nicholls,  Governor,  et  al., 
recently  decided  by  us  in  New  Orleans.  We  do  not,  however,  consider 
this  important  under  the  view  we  have  taken  of  the  present  case  oth- 
erwise. In  the  Lesassier  and  Binder  case  we  copied  one  of  the  bonds  in 
the  opinion,  and  it  is  unnecessary  now  to  do  so  again.  By  reference  to 
that  case  and  to  the  act  under  which  they  were  issued  it  will  appear  that 
the  bonds  in  question  are  the  absolute  and  unconditional  promises  of 
the  State  of  Louisiana  to  pay  the  same,  and  that  Vie  State  is  the  sole  obli- 
gor  in  the  bonds.  They  are  signed  by  the  Governor,  Derbigny,  and 
countersigned  by  the  Treasurer,  Gardere,  on  behalf  of  the  State,  in 
accordance  with  the  terms  of  the  act  under  which  they  were  issued,  and 
by  no  one  else;  and,  as  was  said  in  the  Lesassier  and  Binder  case,  what- 
ever may  be  the  relation  between  the  State  and  the  association  as 
between  themselves,  by  no  possible  interpretation  can  the  State  be  con- 
sidered any  thing  less  or  other  than  the  principal,  and  indeed  the  sole 
obligor  upon  the  bonds,  as  to  the  holders  thereof.  The  fact  that  the 
act  made  them  transferable  by  the  indorsement  of  the  president  and 
cashier  of  the  association  no  more  modified  or  changed  the  obligation 
of  the  State  than  if  they  had  been  drawn  payable  to  bearer,  or  had  been 
the  obligations  of  any  individual  or  private  person.  Indeed,  it  is  con- 
tended, and  it  appears  with  great  show  of  reason,  that  the  indorsement 
under  the  act  by  those  officers  for  the  mere  purpose  of  transfer  of  title 
created  no  obligation  on  the  part  of  the  association,  as  appears  to  have 
been  expressly  decided  by  the  Supreme  Court  of  the  United  States  in 
two  similar  cases  quoted  in  the  brief  of  relators'  counsel,  to  wit :  Cur- 
ran  vs.  Arkansas,  15  Howard,  317;  and  Chamberlain  vs.  St.  Paul,  2  Otto, 
300. 

If  the  association  is  bound,  it  would  seem  to  be  not  upon  the  bonds 
in  question,  but  by  virtue'of  a  new  and  independent  contract  or  obligation, 
assumed  by  it  in  favor  of  the  holders,  by  way  of  guaranty  of  their  pay- 
ment, in  order  to  give  them  greater  currency  and  credit,  no  doubt,  and 
which  was  not  only  assumed  subsequent  to  the  execution  of  the  bonds 
by  the  State,  but  formed  no  part  of  this  obligation,  as  will  be  seen 
by  reference  to  the  opinion  in  the  Lesassier  and  Binder  case,  into  which 
it  also  is  copied.  There  is  here  no  obligation  by  which  the  State  binds 
herself  for  another  already  bound  to  satisfy  the  obligation  in  case  that 
other  does  not  '  These  are  no  accessory  but  original  and  principal  obli- 
gations, not  payable  contingently,  but  absolutely  and  at  all  events.  They 
are  unquestioned  and  unquestionably  debts  of  the  State  of  Louisiana, 
possessing  all  the  requisites  and  characteristics,  as  we  held  in  the 
Lesassier  and  Binder  case,  which  entitled  them  to  be  exchanged  for  con- 
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solidated  bonds,  under  the  provisions  of  the  funding  bill  and  its  amend- 
ment. No  distinction  is  made  against  them  by  the  broad  and  general 
terms  either  of  the  act  or  of  the  constitutional  amendment.  By  the 
third  section  of  the  original  funding  act  it  is  provided  that  upon  appli- 
cation by  the  holders  new  consolidated  bonds  •'  sJiall  be  exchanged  by 
the  Board  of  Liquidation  for  all  valid  outstanding  bonds  of  the  State.'* 
Those  now  under  consideration  are  both  valid  and  outstanding.  The 
fact  that  they  were  at  one  time  classed  by  the  Auditor  in  his  report  as 
contingent  liabilities  of  the  State  could  not  and  does  not  change  their 
form  or  obligation.  Neither  does  the  amount  of  issues  of  consolidated 
bonds  provided  for  in  the  funding  bill,  of  which  it  need  only  be  remarked 
that  if  found  insufficient  that  Ls  a  matter  under  legislative  control,  and, 
at  all  events,  no  such  ground  of  defense  is  set  up  in  the  present  case. 
So  far  as  appears,  and  we  are  informed  by  the  Auditor's  report  and  this 
record  there  is  no  obstacle  on  this  score  to  the  funding  of  the  relators* 
bonds  and  coupons.  It  has  been  argued  with  great  earnestness  that  there 
are  very  marked  distinctions  between  the  bonds  issued  to  the  Consoli- 
dated Association  and  those  issued  to  or  on  account  of  the  Citizens' 
Bank— a  matter  we  are  not  called  on  to  determine  in  this  case,  however. 
The  judgment  below  made  the  mandamus  peremptory.  It  was  cor- 
rect, and  is  affirmed. 

Dissenting  Opinion. 

Spencer,  J.  For  the  reasons  stated  in  the  case  of  "  The  State  ex 
rel.  N.  O.  Pacific  Eailroad  Company  vs.  F.  T.  NichoUs,  et  al.,"  I  dissent 
from  the  decree  in  this  case. 

In  my  opinion  it  is  matter  of  no  moment  whether  the  bonds  issued 
to  the  Planters'  Association  were  or  not  absolute  liabilities  of  the  State, 
or  merely  " contingent "  and  conditional.  It  is  clear  to  me  from  the  pro- 
ceedings of  the  Legislature  in  adopting  the  funding  bill  and  in  proposing 
the  amendments  of  the  Constitution  relative  thereto,  that  the  Citizens' 
Bank  bonds  and  the  Planters'  Association  bonds  were  excepted  and 
excluded  from  the  f undmg  scheme.  The  report  of  the  Auditor,  referred 
to  in  the  Pacific  Railroad  case,  classing  these  Planters'  Association  bonds 
as  "contingent "  liabilities,  does  not,  of  course,  make  them  *•  contingent," 
and  In  that  decision  we  refer  to  them  as  "  contingent "  simply  as  a  con- 
venient mode  of  designating  those  bonds  which  were  excluded  from  the 
proposed  funding  process,  and  because  under  that  appellation  they  fig- 
ured on  the  Auditor's  report,  which  served  and  was  adopted  as  the  basis 
of  the  funding  bill  and  the  accompanying  amendments.  I  hold  that 
these  bonds  can  not  be  funded  because  the  Legislature  did  not  intend  to 
embrace  them  in  the  scheme,  and  not  because  they  are  or  not  in  fact 
73 
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"contingent"  debts  of  the  State.  This  question  was  not  raised  or 
brought  to  our  notice  in  the  Lesassier  and  Binder  case,  and  in  that  ease 
we  simply  decided  that  these  bonds  were  absolute  valid  debts  of  the 
State,  and  I  still  think  they  are;  but  for  the  reasons  stated  they  are  not 
fundable. 

Manning,  C.  J.    I  concur  in  the  dissent  of  Mr.  Justice  Spenceb. 


■aoliM  No.  772. 

jQ  JU^  The  State  vs.  Thomas  Ross. 

n23  m 

'  Where  the  reirular  venire  has  b^en  exhausted  without  completinsr  the  jury,  it  is  the 

duty  of  the  judj?e,  if  the  accused  shaU  so  request,  to  order  the  sheriff  to  call  the 
absent  members  of  the  resrular  panel  at  the  courthouse  door  before  the  sum- 
moninfiT  of  talesmen  to  complete  the  jury. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

W.  K  Potts,  District  Attorney,  for  plaintiff  and  appellee. 

David  Todd  and  Robert  Bay  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendant,  having  been  indicted  and  convicted  of  mur- 
<ler,  without  capital  punishment,  appeals  and  has  assigned  various 
•grounds  of  reversal.    It  will  be  necessary  to  notice  but  one  of  them. 

It  appears  by  bill  of  exceptions  that  in  impaneling  the  jury  there 
were  a  number  of  the  regular  venire  who  failed  to  answer  to  their  names 
'When  called  by  the  sheriff  at  his  desk  inside  the  courthouse ;  that  with- 
out completing  the  jury  the  panel  was  exhausted,  and,  thereupon,  the 
court  ordered  the  sheriff  to  summon  talesmen  to  complete  it  The 
defendant  requested,  thereupon,  that  the  court  order  the  sheriff  to  call 
i.he  absent  regular  jurors  at  the  courthouse  door,  and  objected  to  tales- 
men being  summoned  until  that  was  done.  The  court  overruled  the 
objection  and  refused  the  request,  stating  as  a  reason  that  he  had 
announced  previously  that  jurors  would  be  called  at  the  bar,  and  not  at 
the  door,  and  must  be  present  in  the  court -room. 

We  think  the  judge  should  have  ordered  the  absent  jurors  to 
be  called  at  the  door  of  the  courthouse,  if  required  by  the  accused.  He 
had  the  legal  right  to  be  tried  by  a  jury  from  the  regular  panel,  if  it 
could  be  procured  without  unnecessary  delay.  Talesmen  are  only  to  be 
taken  in  the  event  this  can  not  be  conveniently  done.  We  think  it  was  a 
reasonable  request,  one  easily  and  speedily  complied  with,  occasioning 
no  delay  in  the  cause,  and  in  nowise  prejudicing  the  rights  of  the  State. 

It  is  a  customary  and  usual  practice  to  repeat  the  call  at  the  door  of 
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-fche  courthouse,  and  one  which  should  not  be  refused  if  required  by  the 
accused,  in  order  to  verify  the  absence  of  the  jurors.  It  is  easy  to  see 
that  an  impartial  trial  is  more  likely  to  be  had  by  a  jury  taken  from  the 
regular  panel  by  lot  than  by  talesmen  selected  by  the  sherifl  In  so 
^rave  a  case  as  this  we  are  not  disposed  to  sanction  the  non-observ- 
^ance  of  any  of  the  usual  forms  tending  to  secure  a  fair  trial.  The  judge 
might  very  well  notify  and  require  jurors  to  remain  in  the  building,  and 
punish  them  for  disobedience ;  but  the  fact  that  he  had  so  notified  them 
flhould  not  deprive  the  accused  of  having  so  reasonable  a  verification  of 
-their  absence  as  that  asked  in  this  case. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence 
appealed  from  be  set  aside,  and  that  this  case  be  remanded  for  new 
iirial,  and  to  be  proceeded  with  according  to  law. 


No.  773. 

The  State  vs.  Lou.  Outs. 


It  is  not  necessary  that  the  accused,  who  is  beln^r  tried  for  a  felony,  should  be  pres- 
ent in  court,  whenever  any  step,  no  matter  how  insifirnlflcant.  is  taken  in  the 
case. 

Oral  observations  addressed  by  the  judfire  to  the  jury  after  the  reading:  of  his  writ- 
ten charire  to  them,  and  which  are  not  alleged  to  contain  any  error,  will  not 
furnish  f?round  for  a  bill  of  exception  when  not  objected  to  at  the  time  they  were 
delivered. 

In  a  prosecution  for  forsrinflr  a  certain  instrument  evidence  is  admissible  to  show 
that  the  accused  was  in  possession  of  the  instrument  on  the  day  of  its  date,  and 
that  she  presented  it  in  payment  of  goods  purchased  by  her. 

f  orfiring  an  order  for  merchandise  is  a  crime  under  the  law  of  this  State,  and  pun- 
ishable as  such.    Revised  Statutes,  sec.  833. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

W.  N.  Potts,  District  Attorney,  for  the  State. 

Robert  Bay  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  was  convicted  of  forgery,  and  sen- 
•tenced  to  imprisonment  at  hard  labour  for  two  years.  She  assigns  for 
error,  that  the  minutes  of  the  court  shew  that  the  case  was  set  for  trial 
Deo.  15, 1877,  and  do  not  shew  that  the  accused  was  present  in  the  court 
room  at  that  time — that  the  minutes  shew  the  case  was  on  that  day  con- 
tinued without  her  being  present — that  the  minutes  shew  a  motion  for  a 
new  trial  was  made  May  2, 1878,  and  do  not  shew  her  presence  then — 
that  the  minutes  shew  the  motion  for  a  new  trial  was  overruled  May  13 
^and  do  not  shew  that  she  was  present.    This  assignment  states  that  it  is 


Digitized  by  LjOOQIC 


1156  SUPfiEME  COURT  OF  LOUISIANA. 

State  vs.  Outs. 

based  on  Christian's  case,  30  Annual,  367,  the  syllabus  of  which  is,  that- 
when  the  record  of  a  criminal  cause  fails  to  shew  that  the  accused  was- 
present  at  any  time  from  the  moment  of  his  arraignment  to  his  sentence^ 
the  judgment  and  verdict  will  be  annulled. 

Let  us  see  if  the  record  of  this  cause  fails  to  shew  the  presence 
of  the  accused,  and  when.  The  minutes  of  May  21, 1877  shew  that  the 
accused  was  brought  into  court,  was  arraigned,  and  pleaded  not  guilty. 
The  minutes  of  May  1, 1878  shew  that  she  was  brought  into  court,  the 
jury  impanelled,  the  case  tried,  and  verdict  rendered.  The  minutes  of 
May  13  shew  that  she  was  present  when  the  new  trial  was  moved,  and 
the  arrest  of  judgment  prayed.  "Now  comes  the  defendant  in  opea 
court  &c"  is  the  opening  sentence  of  the  motion  in  arrest.  The  minutes 
of  May  17  shew  she  was  in  court  when  that  motion  was  tried  and  over- 
ruled, and  she  was  sentenced,  and  her  appeal  was  taken.  The  record. 
Instead  of  failing  to  shew  that  the  accused  was  present  at  any  time  be- 
tween arraignment  and  sentence,  shews  affirmatively  that  she  was  in 
court  at  every  stage  of  the  trial  when  her  presence  was  needful.  In  the 
old  English  cases,  which  were  very  strictly  followed  in  the  early  juris- 
prudence of  America,  it  was  rigorously  held  that  the  prisoner  must  be 
personally  present  in  court  whenever  any  step  was  taken  in  his  cause,  if 
the  prosecution  was  for  a  felony.  The  early  American  courts,  in  adher- 
ing blindly  and  tenaciously  to  this  rule,  lost  sight  of  the  reason  upon 
whidi  it  was  founded. 

Formerly,  a  person  accused  of  crime  in  England  was  not  permit- 
ted to  have  counsel.  The  barbarous  instincts  of  that  people  had  disap- 
peared under  the  humanizing  influences  of  a  later  civilization  long  before 
this  cruel  prohibition  was  expunged.  Practically  it  had  been  ignored. 
At  first,  the  English  judges  modified  the  rigour  of  the  rule  by  watching 
over  the  safety  of  the  prisoner  themselves,  and  later,  they  disregarded 
the  prohibition  and  allowed  counsel,  but  the  Parliament  waited  untU 
long  after  the  present  century  had  begun,  and  until  the  American  courts 
had  swung  round  to  the  opposite  idea,  and  assigned  counsel  to  prisoners 
when  they  had  none,  before  the  prohibition  was  formally  removed.  As 
no  counsel  was  allowed  in  that  country  in  those  days  to  represent  a  pris- 
oner, and  protect  him,  and  he  could  only  defend  himself,  the  courts  then 
held  that  he  must  be  in  court  whenever  any  step  was  taken  in  his  cause^ 
however  insignificant  or  unimportant.  It  is  still  universally  required 
that  he  must  be  present  when  the  verdict  in  a  case  of  felony  is  received.. 
State  vs.  Ford,  30  Annual,  311. 

There  were  two  bills  of  exception  taken,  the  first  to  the  alleged  omis- 
sion of  the  judge  to  reduce  his  charge  to  writing  when  requested  by  the 
prisoner's  counsel.  The  judge  did  write  his  charge,  but  it  appears  after 
delivering  it,  he  added  some  oral  observations,  to  which  no  objection  was 
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made  at  the  time.  It  is  not  objected  now  that  the  additional  oral  obser- 
vations contained  any  error.  The  judge  complied  with  the  demand,  and 
if  there  were  any  objection  to  his  saying  any  thing  to  the  jury  beyond 
what  he  had  written,  it  should  have  been  made  then. 

The  second  bill  is  to  the  reception  of  the  testimony  touching  the 
uttering  or  publishing  the  forged  order,  because  it  was  not  responsive  to 
the  charge.  Forgery  is  quite  distinct  from  the  offence  of  uttering  a  forged 
paper,  and  while  the  latter  is  necessarily  an  act  publicly  done,  the  former 
is  secretly  performed.  The  proof  of  the  latter  is  rarely  to  be  obtained 
except  circumstantially.  The  testimony  admitted  on  this  trial  was  as  to 
fthe  possession  by  the  accused  of  the  forged  order  on  the  day  of  its  date, 
and  its  presentation  to  pay  an  account  for  goods  which  she  had  bought, 
and  which  she  was  told  she  could  not  take  away  without  such  an  order 
as  was  subsequently  forged  and  presented.  The  proof  was  a  link  in  the 
chain  of  evidence  necessary  to  establish  the  commission  of  the  crime 
charged,  and  was  admissible  on  that  ground. 

The  prisoner  also  moved  in  arrest  of  judgment,  that  there  is  no  law 
in  this  State  against  forging  an  order  for  merchandise.  The  reading  of 
JEtev.  Stats,  sec.  833  will  dispel  that  delusion. 

The  judgment  of  the  lower  court  is  affirmed. 


I  » 1  iS? 
No.  781.  -^^ 

Bl  1464 

Moore  &  Coleman  vs.  Mary  F.  Eush.  ""mTistJ 


A  married  woman  duly  authorized  but  not  coerced  by  her  husband,  who  executes 

a  mortgage  on  her  property  to  secure  the  payment  of  her  own  debt,  is  bound  by 

the  mortgnge. 
Parol  evidence  is  admissible  to  prove  that  a  written  contract  was  signed  under  the 

influence  of  force  or  violence. 
A  married  woman  is  not  estopped  from  disproving  the  averments  of  an  auth^ntio 

act  executed  by  her,  and  which  she  alleges  she  was  forced  to  sign. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.   Parsons y  J. 

TV.  W,  Farmer  and  Cohh  &  Gunhy  for  plaintiffs  and  appellants. 

Polls  &  Hudson  and  Welhi  &  WlWlarm  for  defendants  and  appellee. 

The-opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  defendant  is  a  married  woman,  separated  in 
property  from  her  husband.  The  judgment  of  separation  was  rendered 
«t  her  instance  in  1873,  upon  her  suit  for  the  recovery  of  her  paraphernal 
«laim.  Her  husband  was  at  that  time  a  member  of  the  commercial 
:firm  of  Balfour  &  Co.,  at  Rayville.  In  part  satisfaction  of  his  wife's 
judgment,  rendered  on  May  8th.  he  conveyed  to  her  on  the  9th.  all  of 
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his  property;  viz  an  undivided  interest  in  certain  lots  of  ground  and 
improvements  in  the  village  where  they  lived,  and  also  his  share  and 
interest  in  the  mercantUe  firm  of  Balfour  &  Co.  Thereupon  Mrs.  Bush 
became  a  partner  in  that  firm,  and  her  husband  went  into  bankruptcy^ 

Britton,  Moore,  and  Coleman  were  the  New-Orleans  factors  and  cor- 
respondents of  Balfour  &  Co.  By  March  1876,  the  Bayville  firm  had 
become  indebted  to  the  New-Orleans  firm  in  the  sum  of  84,841  00^ 
and  suit  was  instituted  for  its  recovery.  Pending  that  suit  a  compromise 
was  made,  by  which  Balfour  paid  or  satisfactorily  settled  with  the  plain- 
tiff therein  for  his  part  of  the  debt,  and  Mrs.  Bush  gave  her  two  notea 
for  her  part  of  it,  and  executed  a  mortgage  to  secure  them,  and  also- 
pledged  other  notes  of  other  parties,  owned  by  her  as  collateral.  Her 
notes,  thus  given,  did  not  mature  until  nearly  one  and  two  years  after 
their  date. 

These  notes  were  not  paid,  and  the  present  plalntiffe,  now  holding 
them  under  a  transfer  from  their  former  firm  (Britton  having  retired)^ 
bring  this  suit  to  obtain  judgment  for  the  amount  of  the  notes,  and  a 
foreclosure  of  the  mortgage,  and  a  sale  of  the  pledged  notes.  The  de- 
fendant resists  their  demand  upon  the  grounds  that  the  notes  were  given 
for  the  husband's  debt,  and  that  she  signed  them,  and  the  mortgage^ 
under  marital  coercion. 

There  is  no  testimony  whatever  in  support  of  the  first  ground.  On 
the  contrary,  the  proof  is  complete  that  the  debt  was  the  wife's,  con- 
tracted in  her  capacity  as  a  public  merchant. 

The  testimony  relative  to  the  second  ground  is  conflicting,  but  we- 
have  no  difficulty  In  extracting  the  truth  from  it.  Nicholas  D.  Coleman, 
one  of  the  plaintiffe,  as  a  witness  states  that,  being  in  Bayville  the  month 
following  the  institution  of  the  first  suit,  he  was  requested  by  the  hus- 
band of  the  defendant  to  compromise  that  litigation,  and  that  he  was. 
averse  from  taking  that  course,  but  finally  yielded  to  his  entreaties.  Dr. 
Bush  was  acting  as  the  agent  of  his  wife,  and  was  representing  her  ia 
her  commercial  affairs.  By  the  compromise  resulting  from  that  nego- 
tiation, the  wife  obtained  two  years  time  for  the  larger  part  of  her  debt^ 
and  the  plaintifb  obtained  the  security  of  a  mortgage.  Mr.  Coleman  was- 
present  when  the  mortgage  was  executed.  Mrs.  Bush  had  recently  been 
confined,  and  the  signatures  were  made  in  her  bed-chamber,  she  beings 
still  lying-in.  She  sat  up  in  her  bed,  while  Mr.  Coleman  handed  her  a- 
book  upon  which  to  place  the  paper,  and  a  pen  with  which  she  wrote 
her  name.  She  said  to  him  that  the  arrangement  met  her  entire  ap- 
proval, and  would  enable  her  to  pay  the  debt  without  detriment  to  her 
property,  and  after  the  signing  was  completed  she  added  that  she  had 
simply  performed  her  duty  in  securing  his  firm  against  loss. 

The  defendant's  witnesses  were  herself,  her  sister,  her  nephew,  and 
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a  coloured  ^oman,  her  nurse.  They  narrate  the  mcidents  of  a  scene  that 
preceded  the  execution  of  the  mortgage  and  notes,  when  the  husband  is 
represented  as  inquiring  whether  Mrs.  Bush  intended  to  sign  the  papers, 
which  she  vehemently  declared  her  determination  not  to  do,  giving  vent 
to  imprecations  in  attestation  of  her  firm  resolve.  Her  obstinacy  was 
subdued  only  when  her  husband  threatened  he  would  go  off,  and  take 
the  two  eldest  children  with  him,  if  she  did  not  sign.  Maternal  tender- 
ness was  victorious  over  the  instinct  of  property  preservation.  These 
witnesses  represent  the  notary  as  reading  the  act  of  mortgage  in  her 
presence  with  great  rapidity  of  utterance,  and  impart  some  accessorial 
ornamentation  to  the  scene.  Mrs.  Bush  was  so  feeble  that  she  could  not 
raise  her  body  so  as  to  sit  upright  on  the  bed.  Mr.  Coleman  raised  her 
body,  and  supported  it  with  his  own,  or  with  his  arms,  and  guided  her 
hand  while  the  signature  was  traced.  She  had  heen  daily  visited  by  her 
physician,  who  had  alleviated  her  pains  by  copious  opiates,. and  she  was 
thus  mentally  and  physically  incapacitated  for  transacting  business  in- 
telligently. 

Mr.  Coleman,  the  notary,  and  the  physician  emphatically  contradict 
this  story.  The  notary  was  careful  to  read  the  mortgage  audibly  and 
distinctly  in  Mrs.  Bush's  hearmg.  Her  husband  suggested  to  him  to  die- 
pense  with  the  reading,  but  he  would  not.  "  I  was  on  my  guard,  he  says, 
and  was  careful  to  read  it  clearly  and  distinctly,  for  I  expected  that  they 
would  try  to  take  some  advantage  of  it."  Mrs.  Bush  did  not  object  to 
any  part  of  it,  or  express  any  unwillingness  to  sign  it.  She  signed  with- 
out help  from  any  one,  except  that  Mr.  Coleman  dipped  the  pen  in  the 
ink  and  handed  it  to  her,  after  having  given  her  a  book  on  which  to 
write. 

The  physician  says  she  was  delivered  on  the  2l8t  of  March,  and  he 
made  his  last  visit  to  her  on  the  2ith.  She  says  her  child  was  bom  on 
this  last  day.  He  can  not  state  positively,  but  he  thinks  he  did  prescribe 
opiates,  but  not  an  unusual  quantity  of  them. 

Mr.  Coleman  says  he  did  not  touch  her  person.  She  sat  upright 
without  assistance,  wrote  her  signature,  and  manifested  no  symptom  of 
disapprobation  in  his  presence,  but  on  the  contrary  thanked  him  for  the 
consideration  he  had  shewn  her.  On  parting  he  shook  hands  with  her. 
There  is  nothing  to  shew  that  Mr.  Coleman  was  aware,  or  suspected,  that 
the  husband  had  used  any  influence  over  his  wife  to  induce  her  to  sign, 
nor  is  it  important  that  knowledge  of  it  should  be  brought  home  to  him. 
If  the  fact  of  threats  or  violence  were  established,  it  would  matter  little 
whether  he  knew  it  or  not.  A  contract  produced  by  either  of  these 
causes  is  void,  although  the  party  to  be  benefitted  by  it,  was  not  the 
author  of  them,  or  was  ignorant  of  them.  Civil  Code,  art.  1846  new  no. 
1852.    But  if  the  contract  has  been  approved  after  the  violence  or  dan- 
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ger  lias  ceased,  the  previous  threats  will  not  invalidate  it,  and  there  are 
other  instances  mentioned  in  the  Code,  wherein  such  threats  will  not 
affect  it.    arts.  1849, 1852.  new  nos.  1855,  1858. 

The  testimony  however  satisfies  us  that  the  husband's  threats,  if  he 
used  the  expressions  attributed  to  him  by  the  wife  and  her  witnesses, 
were  either  empty  menaces,  not  to  be  performed,  and  were  so  under- 
stood by  his  wife,  or  that  what  he  did  say  was  totally  different  from  those 
expressions.  Other  witnesses  say  he  told  her  if  she  did  not  sign  the 
mortgage,  her  property  would  be  taken  away  from  her,  because  the 
plaintiffs  would  press  their  suit  (the  first  one)  to  a  judgment,  and  then  an 
execution  would  sweep  it  all.  Feminine  imagination,  that  can  distort 
the  polite  act  of  a  gentleman  handing  a  pen  to  a  lady,  into  mounting  on 
the  bed  and  using  his  own  body  as  a  support  to  hers  while  she  wrote,  is 
quite  capable  of  misunderstanding  words  spoken  with  such  surroundings. 
Even  if  the  credibility  of  the  witnesses  were  equal,  those  of  the  plaintiff 
are  supported  by  circumstances — are  in  accord  with  the  probabilities, 
and  therefore  are  entitled  to  the  preponderance. 

Three  years  before  the  first  suit  of  the  plaintiffs,  Mrs.  Rush  had  be- 
come satisfied  that  her  husband's  affairs  were  so  deranged  that  prudence 
required  her  to  assert  lier  paraphernal  rights.  Even  at  that  early  date, 
she  evinced  her  independence  of  marital  constraint  by  instituting  a  suit 
against  him  for  §lr.740,  and  alleged  that  his  debts  to  others  were  so 
large,  that  promptituJe  of  action  was  necessary,  and  she  prayed  and 
obtained  a  judgment  for  all  that  she  asked.  No  sooner  was  this  judg- 
ment rendered,  than  she  surpassed  the  celerity  with  which  the  law 
works  through  the  medium  of  a  fieri  facias,  and  displayed  such  a  mas- 
tery over  her  debtor  that  she  extorted  from  him  a  conveyance  of  all 
that  he  had  to  satisfy  only  a  part  of  her  judgment,  while  he  took  refuge 
from  the  pursuit  of  less  vigilant  and  less  determined  creditors  under  the 
shelter  of  a  discharge  in  bankruptcy.  It  is  not  credible  that  a  woman, 
who  can  thus  bend  to  her  will  a  recalcitrant  debtor,  would  on  the  very 
next  occasion,  when  the  safety  of  her  property  was  involved,  have  be- 
come so  complaisant  as  to  yield  to  his  entreaties  or  his  threats  that 
which  she  had  wrested  from  his  improvident  hands. 

Nor  is  it  more  credible  that  a  man,  who  had  fiaunted  his  certificate 
of  bankruptcy  in  the  face  of  impotent  creditors,  and  who  is  cognisant  of 
and  authorizes  his  wife  to  make  the  defence  she  does  present  in  these 
pleadings,  would  have  been  so  sternly  and  strongly  impelled  by  the  im- 
pulses of  honesty  as  to  endeavour,  or  to  desire,  to  compel  his  wife  to  do 
what  a  proper  regard  for  her  own  obligations  should  have  prompted  her 
to  do  of  her  own  volhion. 

There  is  no  pretence  that  the  debt  was  not,  and  is  not,  owing  to  the 
plaintiffs.    The  allegation  that  it  was  the  husband's,  and  did  not  enure 
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to  the  wife's  benefit,  is  seemingly  abandoned,  and  at  any  rate  is  dis- 
proved. She  was  in  fact  solidarily  bound  for  the  whole  of  the  original 
<3laim,  but  Balfour  paid  a  part — paid  all  that  he  ought  to  have  paid,  since 
in  a  settlement  of  the  partnership,  it  was  ascertained  that  Mrs.  Rush,  by 
paying  that  part  of  the  debt  which  the  notes  now  in  suit  represent,  was 
paying  also  what  she  owed  her  partner.  Nor  is  there  any  resulting  in- 
jury to  her  from  the  execution  of  the  mortgage,  and  the  notes  which 
it  secures.  Her  debt  was  not  increased.  The  time  and  terms  of  pay- 
ment were  made  less  onerous.  The  petition  is  wholly  wanting  in  any 
-allegation  even  of  injury  of  any  kind.  She  does  not  pretend  in  her 
pleadings  that  she  has-  been  damaged  by  the  act.  which  she  seeks  to 
annul.  In  her  testimony,  she  says  her  credit  was  affected  by  the  mort- 
gage, and  her  ability  to  obtain  supplies  was  lessened.  In  other  words, 
that  she  obtained  the  dismissal  of  a  suit  wherein  a  judgment  for  this 
debt  was  imminent,  which  would  have  been  followed  by  an  execution  to 
•enforce  its  payment,  and  she  injured  her  credit  by  substituting  to  this 
perilous  situation,  one  in  which  she  obtained  one  and  two  years'  time, 
and  assured  the  possession  of  her  property,  and  the  consequent  ability 
to  work  it  during  that  time. 

The  only  bill  of  excepuions  that  need  be  noticed  is  that  of  the  plain- 
tiffe  to  the  admission  of  the  testimony  of  tlie  defendant,  and  other  wit- 
nesses, on  the  matter  of  violence  or  threats,  on  the  ground  that  the 
-averments  of  an  authentic  instrument  could  not  be  varied  or  contra- 
dicted by  parol,  and  that  the  signatary  of  such  writing  is  estopped  in 
law  and  equity  from  denying  or  attempting  to  repudiate  the  transaction 
or  compromise  which  is  set  forth  in  the  writing. 

The  objections  to  the  testimony  were  properly  overruled.  Where  a 
married  woman  had  expressly  declared  in  a  mortgage  that  the  advances, 
secured  in  it,  enured  to  her  benefit,  it  was  held  that  she  was  not  estop- 
ped from  shewing  the  contrary,  and  thus  relieving  herself  from  liability. 
Patterson  v.  i^'razer,  5  Annual,  586.  AfmHiori  must  evidence  of  threats 
or  violence,  as  the  moving  causes  of  her  execution  of  the  mortgage,  be 
admitted,  since  their  due  proof  would  wholly  invalidate  the  act. 

The  lower  court  sustained  the  defence  of  coercion,  and  rendered 
judgment  against  the  plaintiffs.  There  is  manifest  error,  and  we  must 
reveree  it. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
-court  is  avoided  and  reversed,  and  that  the  plaintiffs  have  and  recover 
of  the  defendant  Mary  F.  Rush  the  sum  of  thirteen  hundred  and  sixty 
four  87-100  dollars  with  eight  per  centum  per  annum  interest  thereon 
from  February  16, 1877,  and  the  further  sum  of  two  thousand  one  hun- 
dred and  forty  four  27-100  dollars  with  the  same  rate  of  interest  thereon 
irom  February  16, 1878,  and  the  additional  sum  of  ten  per  centum  upon 
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the  aggregate  of  these  two  sums  and  Interest,  as  attorneys  fees,  and  the^ 
costs  of  both  courts  including  six  dollars  as  cost  of  copies.  It  is  further 
ordered  and  decreed  that  the  mortgage  claimed  by  the  plaintiffs  is  rec- 
ognized upon  the  property  described  therein  as  operating  thereon  from 
its  date,  and  is  ordered  to  be  executed,  and  that  tlie  notes,  called  the 
Barfleld  notes,  pledged  for  the  security  of  the  payment  of  the  notes  ot 
defendant,  be  also  sold  to  pay  this  judgment 
Rehearing  refused. 


No.  777. 
The  State  vs.  Ishmael  Williams. 


Where  in  a  criminal  case,  in  which  the  defendant  has  waived  a  jury,  the  sentepce 
pronounced  on  the  defendant  is  not  responsive  to  the  decree  sifi^ned  by  thejud^ce,, 
the  judgment  will  be  set  aside  and  the  case  remanded. 

The  parish  judffe  has  authority  to  sentence  the  accused  to  imprisonment  in  the 
Penitentiary  in  criminal  cases  wherein  the  defendant  has  waived  trial  by  jury. 

A  PPEAL  from  the  Parish  Court  of  Terrebonne.    Sidney ^  J. 

Lucius  R  Luihon  for  the  State, 

Van,  P.  Winder  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  information  filed  against  the  accused  charges 
"that  Ishmael  Williams,  late  of  the  parish  of  Terrebonne,  on  the  26th 
of  May,  1878,  did— with  a  dangerous  weapon— to  wit :  a  pistol,  and  with 
intent  to  kill^  inflict  a  wound  less  than  mayhem,  eta" 

The  offence  thus  charged  is  that  defined  by  section  794  of  the  Revised 
Statutes,  and  is  punishable  by  imprisonment,  with  or  without  hard  labor^ 
not  exceeding  two  years,  nor  less  than  six  months,  and  by  fine  not  exceed- 
ing one  thousand  dollars. 

The  accused  waived  the  privilege  of  being  tried  by  a  jury,  and,, 
according  to  a  statement  which  appears  in  the  record,  was  found  guilty 
08  charged,  and  that  is  of  having,  with  a  dangerotts  weapon  and  with: 
intent  to  kill,  inflicted  a  wound  less  than  mayhem.  In  the  decree  signed 
by  the  parish  judge,  he  declares  the  prisoner  guilty  of  the  crime  of 
wounding  less  than  mayhem,  and,  nevertheless,  condemned  him  to  im- 
prisonment at  hard  labor  for.  the  space  of  one  year  and  to  pay  a  fine  of 
five  cents. 

The  offence  mentioned  in  that  decree,  which  can  be  but  that  of 
wounding  short  of  maiming,  and  without  the  intent  to  kill,  is  punishable 
by  fine  or  imprisonment,  or  both,  at  the  discretion  of  the  Court,  and — 
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under  the  restrictions  imposed  upon  its  discretion,  the  Ck>urt  had  no* 
power  to  condemn  the  accused  to  hard  labor  in  the  penitentiary. 

Revised  Statutes,  sections  796,  982. 

The  sentence  pronounced  on  the  prisoner  is  responsive  to  the? 
charge  laid  in  the  informatic  n,  but  not  to  the  decree  signed  by  the  par- 
ish judge,  and — ^for  that  reason  alone — ^is  not  sanctioned  by  law. 

We  consider  it  proper  to  say  that  the  ground  urged  by  defendant, 
"  tftat  the  parish  Court  has  no  authority  to  sentence  an  accused  to  imprison-- 
ment  in  the  penitentiary,"  is  not  tenable.  In  criminal  matters,  when  the 
prisoner  waives  trial  by  jury,  the  authority  of  that  Court  to  pass  such 
a  sentence  is  incontestible. 

Constitution  of  1868,  art.  87,  23  A.  600. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment, 
appealed  from  is  annulled,  avoided  and  reversed,  and  this  case  remanded 
to  the  lower  Court  to  be  proceeded  with  according  to  law. 


I  80  lies 

46  189S 

No.  810.  fao  1163 

W.  C.  Williamson  vs.  T.  P.  Richardson,  Sheriff,  et  al.  ,  ao  ues 

106    750 

The  defendant  in  Injunction  is  authorized  to  compel  the  plaintiff  to  prove  the  truth 
of  the  facts  allecred  by  him.  in  a  summary  manner.  It  is  not  needful  for  the  suitT 
to  be  at  issue,  or  fixed  for  trial,  or  called,  before  the  rule  on  the  plaintiff  to- 
prove  his  alleged  facts  can  be  tried. 

When  a  debtor  enjoins  the  execution  of  a  judgment  for  any  of  the  causes  mentioned- 
In  article  739  of  the  Code  of  Practice,  he  id  not  permitted,  on  the  summary  trial 
of  the  rule  on  him,  to  prove  the  facts  alleged  by  him.  to  introduce  evidence  of 
any  thing  but  the  particular  cause  in  article  739  on  which  he  has  based  his 
injunction. 

Ko  copy  of  the  petition  for  the  order  of  seizure  and  sale  need  be  served  on  the  debtor,, 
but  only  the  notice  of  the  order. 

The  judge  may  grant  an  order  of  seizure  and  sale  on  a  note  which  is  prescribed  on 
its  face. 

Damages  will  not  be  granted  on  the  dissolution  of  an  injunction  when  it  is  not  cer- 
tain that  the  plaintiff  wilfully  used  the  writ  for  delay,  or  merely  to  harass  the* 
creditor. 

APPEAL   from   the  Fourteenth  Judicial  District  Court,  parish   of 
Ouachita.    Parsons,  J. 
Cobb  &  Gunby  for  plaiutiff  and  appellant. 
B.  W.  &  R  Richardson  for  defendants  and  appellees. 
The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  executors  of  J.  P.  Crosley  obtained  an  order  of 
seizure  and  sale  of  certain  property  of  the  plaintiff,  for  the  payment  of 
his  note  for  over  four  thousand  dollars,  and  upon  service  being  made  of 
the  usual  notice,  he  arrested  farther  proceedings  by  this  injunctiooy 
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which  was  granted  without  bond.  The  allegations  are  that  a  boy  of 
tibout  fifteen  years,  the  son  of  the  sheriff,  delivered  to  the  plaintiff  a 
paper  purporting  to  be  a  copy  of  the  order  of  seizure  and  sale,  and 
notice,  but  that  such  service  is  illegal,  not  having  been  made  by  a  person 
-qualified  to  act  as  a  deputy  of  the  sheriff ;— that  no  copy  of  the  petition 
of  the  executors  has  been  served  on  him,  and  that  the  note,  upon  which 
the  order  issued,  is  prescribed. 

At  the  ensuing  term  of  court,  the  defendants  in  injunction  moved 
and  obtained  a  rule  upon  the  plaintiff  to  prove  in  a  summary  man- 
ner the  truth  of  the  facts  alleged  in  his  petition  of  injunction,  and 
the  rule  was  made  returnable  two  days  thereafter.  Whereupon  the 
plaintiff  excepted  to  this  rule,  and  the  order  of  court  thereon,  for  four 
reasons ; — 1.  that  the  proceeding  by  rule  was  not  authorized  by  law ;  2, 
the  delay  for  answering  should  have  been  ten  days;  3,  that  the  rule 
is  so  vague  and  indefinite  tliat  the  plaintiff  can  not  answer  it  intelligibly; 
4,  that  the  suit  is  not  at  issue,  and  has  not  been  fixed  for  trial,  nor 
reached  in  the  call  of  the  docket. 

The  law  expressly  authorizes  a  party  injoined  to  compel  the  party 
injoining  to  prove  the  truth  of  the  facts  alleged  by  him,  in  a  summary 
manner.  Code  of  Practice,  art.  741.  No  delay  is  specified  for  the  party 
Injoined  in  such  rule.  The  trial  must  be  summary.  The  rule  is  not 
vague.  The  language  used  is  the  same  as  that  of  the  Code.  It  was  not 
needful  for  the  suit  to  be  at  issue,  nor  to  have  been  fixed  for  trial, 
nor  called.  It  would  defeat  the  purposes  of  the  rule,  if  instead  of  try- 
ing it  in  a  summary  manner,  its  trial  should  be  deferred  until  the  suit 
W£is  at  issue,  or  should  be  reached  in  its  regular  order  on  the  d  ^cket 
The  plaintiff  was  correctly  compelled  to  try  the  preliminary  issue  on 
the  rule  summarily. 

It  is  also  objected  that  the  trial  thus  ordered  was  a  violation  of  the 
rules  of  the  court,  because  it  was  had  during  the  *  motion  hour.*  That 
was  the  proper  time,  according  to  those  rules,  to  try  the  summary  pro- 
ceeding. 

The  plaintiff,  having  been  thus  compelled  to  prove  summarily  the 
truth  of  the  facts  alleged  by  him,  offered  evidence  to  shew  that  his  alle- 
•gation  touching  the  minority  of  the  person  who  made  the  service  on  him 
was  true.  The  defendants  objected  on  the  ground  that  when  a  debtor 
arrests  a  sale  for  any  of  the  causes  mentioned  in  art.  739  of  the  Code  of 
Practice,  (and  this  sale  was  arrested  for  the  8th.  reason  in  that  article, 
viz  prescription)  the  debtor  must,  on  the  summary  trial  of  such  a  rule 
as  this,  be  confined  to  the  proof  of  the  particular  e-ause,  or  causes,  in 
that  article,  upon  which  he  has  based  his  proceedings  in  arrest  This 
objection  is  good.  The  purpose  of  these  articles  of  the  Code  of  Practice 
is,  first  to  enable  the  debtor  to  arrest  a  sale  of  his  property  for  certain 
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specified  reasons,  and  to  afford  bim  the  most  complete  facility  to  do 
that,  directs  the  judge  not  to  require  any  surety  from  him.  art.  740. 
And  the  second  purpose  is  to  enable  the  creditor,  who  has  been  met  in 
the  etecution  of  his  process  by  these  eight  objections,  or  any  of  them^ 
to  avoid  farther  delay  by  compelling  the  debtor  to  prove  them,  and 
he  can  prove  nothing  else. 

The  second  ground  of  injunction  is,  that  no  copy  of  the  petition  for 
the  order  of  seizure  and  sale  was  served  on  the  debtor.  A  copy  of 
a  petition  is  served  when  a  citation  to  answer  it  is  served.  They  go 
together.  No  citation  is  necessary  in  executory  process,  but  only  the 
notice  of  the  or^er  to  the  debtor.  Dupuy  v.  Bemiss,  2  Annual,  509. 
Broughton  v.  King,  Ibid.  569.  Neither  is  service  of  a  copy  of  the  peti- 
tion necessary. 

The  third  ground  is  prescription,  and  upon  this  the  ruling  of  the 
lower  court  is  not  in  accordance  with  the  early  authorities.  A  question 
of  prime  importance  is  here  presented.  Can  a  judge  grant  an  order 
of  seizure  and  sale  upon  a  note  which  is  prescribed  on  its  face? 

In  Union  Bank  v.  Dosson,  7  Annual,  548  an  order  upon  such  a  note 
was  held  to  have  been  improperly  granted.  The  court  said,  **  as  the 
obligation  is  prima  facie  prescribed,  there  must  be  authentic  evidence  of 
the  interruption  of  prescription  before  the  party  can  proceed  via  execu- 
tiva,*'  and  this  is  mentioned  approvingly  in  Fowler  v.  Beatty,  10  Annual^ 
275.  The  later  practice  has  been  to  grant  the  order,  leaving  to  the 
debtor  to  interpose  the  plea  of  prescription.  We  shall  consider  the 
right  to  issue  the  order  in  such  a  case  as  an  original  proposition. 

The  rule  of  the  Code  is,  that  courts  can  not  supply  the  plea  of  pre- 
scription, art.  3426  new  no.  3463.  Non  constat  that  every  person,  who 
can  avail  himself  of  it,  will  use  it.  It  is  a  weapon  that  the  courts  can 
not  furnish.  It  is  rather  a  shield  that  the  litigant  must  hold  up  for  his 
own  protection.  When  a  judge  refuses  an  order  of  seizure  and  sale 
upon  a  paraphed  note,  and  a  corresponding  authentic  act  of  mortgage, 
for  the  reason  that  five  years  have  elapsed  since  the  maturity  of  the 
note,  by  the  terms  of  that  refusal,  he  interposes  the  plea  of  prescription, 
for  if  the  plea  is  never  interposed,  the  note  will  always  be  collectable. 
It  therefore  it  is  beyond  the  judge's  power  to  supply  the  plea,  the  order 
must  be  granted  if  the  authentic  evidence  before  him  conforms  to  the 
requirements  of  the  Code  of  Practice. 

This  case  practically  illustrates  the  propriety  of  this  ruling,  and  the 
complete  protection  it  affords  to  the  debtor.  He  can  oppose  the  plea  to 
the  creditor's  demand  by  an  injunction  suspending  the  sale,  (art.  738) 
and  that  all  hindrance  to  his  exercise  of  this  right  may  be  removed,  he 
is  dispensed  from  giving  bond.  The  plaintiff  has  thus  obtained  his 
injunction,  but  when  he  claimed  on  the  trial  of  this  rule  that  the  note 
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was  prescribed,  the  defendant  proved  by  an  endorsement  upon  it  that 
iihe  debtor  had  waived  prescription  nine  days  before  the  full  term  of 
live  years  from  its  maturity.  It  was  not  prescribed  therefore  when  the 
order  was  granted  for  executory  process  to  issue,  and  the  judge  properly 
made  the  order.  The  fact  that  our  law  has  expressly  mentioned  pre- 
scription as  one  of  the  eight  causes  for  which  the  debtor  can  arrest  the 
process  by  injunction  without  bond,  shews  that  its  intention  was  to  leave 
to  him  the  use  of  that  plea,  and  not  to  allow  the  judge  to  interpose  it 

We  are  asked  to  inflict  damages  upon  the  plaintiiT  in  injunction  for 
•an  abuse  of  the  writ  It  is  not  certain— it  is  not  even  probable — ^that  he 
knowingly  and  wilfully  used  the  writ  for  delay,  or  merely  to  harass  the 
•creditor.  On  the  contrary  the  unsettled  jurisprudence  upon  this  par- 
ticular question  left  him  in  doubt  whether  he  was  not  pursuing  the 
course  which  might  receive  the  ultimate  approbation  of  the  court  of  the 
last  resort. 

We  disappoint  his  expectations,  but  we  shali  not  punish  him  because 
(he  cherished  them. 

The  lower  court  dissolved  the  injunction  without  damages. 

The  judgment  is  correct, and  is  affirmed. 


No.  776. 

The  State  vs.  S.  W.  Cuktis. 

A  criminal  prosecution  and  conviction,  based  on  a  fatally  defective  information,  or 
indictment,  will  not  interrupt  prescription  of  the  crime  charfred. 

APPEAL  from  the  Superior  Crimhial  Court,  parish  of  Orleans.  THdU 
dker,  J. 

TT.  N,  Potts,  District  Attorney  of  the  Fourteenth  Judicial  District, 
for  the  State. 

P.  P.  Carroll  and  John  K  Healy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Bgan,  J.  This  is  an  Information  for  breaking  and  entering  a  store- 
house in  the  night  time,  with  intent  to  steal. 

The  only  question  which  we  deem  it  necessary  to  consider  is  the  plea 
•of  prescription,  which  is  alleged  to  have  been  improperly  overruled. 
This  information  was  filed  on  the  twentieth  of  April,  1878,  while  the  offense 
is  charged  to  have  been  committed  on  the  twenty-seventh  of  September, 
1876.  It  was,  therefore,  clearly  prescribed,  unless  some  legal  cause  to 
the  contrary  is  shown.  The  cause  shown  and  alleged  in  the  information 
is  the  institution  of  a  former  prosecution  against  the  same  defendant 
for  the  same  offense  within  less  than  one  year  from  the  time  of  its  com- 
mission.   It  appears  that  the  accused  was  tried  and  found  guilty  under 
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the  former  prosecution,  and  on  appeal  to  this  court  that  the  conviction 
was  set  aside  and  the  prosecution  dismissed  for  defects  in  the  informa- 
tion ;  v^hereupon,  the  present  prosecution  was  instituted. 

We  recently  reviewed  the  authorities,  and  especially  the  State  vs. 
Cason,  28  A.  40,  relied  upon  by  the  district  attorney,  in  which  it  was  held 
by  our  immediate  predecessors  that  although  a  nolle  prosequi  had  been 
entered  in  a  former  prosecution  for  the  same  offense,  the  existence  of  the 
prosecution  was  sufiBcient  to  interrupt  prescription.  Such  would  cer- 
tainly not  have  been  the  effect  of  the  institution  and  voluntary  abandon- 
ment of  a  civil  suit ;  and  we  held  in  the  case  referred  to,  which  is  yet 
unreported,  that  no  more  did  it  interrupt  prescription  m  a  crimhial  case. 

It  has  often  and  uniformly  been  held  both  in  this  State  and  else- 
where that  in  order  to  make  a  former  conviction  or  acquittal  available 
to  the  accused  in  a  subsequent  prosecution  for  the  same  offense  the  for- 
mer proceedings  and  indictment  must  have  been  lawful.  See  7  A.  256 ; 
State  vs.  Foster,  8  A.  290  ;  16  A.  400 ;  Waterman's  Crim.  Digest,  p.  227, 
sea  45,  et  seg.,  and  cases  cited.  If  such  be  the  rule  against  the  accused 
in  a  criminal  proceeding  where  the  courts  and  the  law  always  lean  "  in 
favorem  libertatis "  it  is  dififtcult  to  perceive  any  good  reason  why  the 
contrary  should  be  held  in  favor  of  the  State  or  the  matter  of  prescrip- 
tion. It  would  seem  hardly  to  be  even-handed  justice.  None  of  the 
authorities  relied  on  by  the  counsel  for  the  accused  bear  upon  the  pre- 
cise question  in  the  present  case,  except  Wharton's  Am.  Crim.  Law,  sec. 
436  (a),  under  which  in  note  (d)  we  find  a  reference  to  the  case  of  the 
United  States  vs.  Slocum,  1  Cr.  0.  C.  485,  in  which  it  was  held  that  the 
finding  of  an  informal  presentment  is  not  sufficient  to  take  the  case  out 
of  the  statute ;  nor  will  a  former  indictment  on  which  a  rwlle  prosequi 
was  entered  ;  United  States  vs.  Bellard,  3  McLean,  469.  Such,  too,  we 
think  has  been  the  general  practice  and  interpretation  of  the  law  in  this 
State,  and  we  think  it  correct.  An  illegal  or  void  prosecution  is  equiva- 
lent to  no  prosecution,  and  under  it  the  accused,  on  the  one  hand,  is  con- 
si4©red  as  having  never  been  in  jeopardy,  while,  on  the  other,  it  is  with- 
out legal  effect  in  favor  of  the  State  to  interrupt  prescriptioft.  We 
should  have  been  better  pleased  had  the  question  arisen  when  we  had 
large  access  to  authorities,  but  in  view  of  the  humanity  of  the  law,  and 
liberty  of  the  citizen,  and  of  the  absence  of  any  statutory  provision  sim- 
ilar to  that  in  civil  cases,  and  of  any  reference  to  authority  to  the  con- 
trary on  behalf  of  the  State,  we  are  unwilling  to  sanction  a  practice 
liable  to  so  great  abuse  and  possible  injury  to  the  citizen, 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence 
appealed  from  be  and  they  are  avoided  and  set  aside ;  that  the  defend- 
ant's plea  of  prescription  be  maintained,  and  that  he  go  hence  without 
-day. 
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No.  801, 
Succession  op  Henry  Pearce. 

I  so  11081 

51  15981         Their  own  public  and  expressed  consent,  and  the  consent  of  their  master,  were 
-^  \\^  alone  sufficient  to  eive  validity  to  a  marriafire  between  slaves  in  Louisiana,  and 

U'7   ^^  from  the  moment  of  their  emancipation  such  a  marriafiro  has  secured  to  them 

and  their  posterity  all  the  rights  and  privile^res  bestowed  by  the  State  on  mar- 

riagres  authorized  and  sanctioned  by  its  laws. 

A  PPEAL  from  the  Parish  Court  of  Morehouse.    Norwood^  J. 

Newton  &  Hall  for  administrator  and  appellee. 

Todd  &  Brigham  for  opponents  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

DkBlanc,  J.  Born  in  slavery,  Henry  Pearce  remained  a  slave  until 
the  general  emancipation  which  followed  the  war.  In  1855,  he  and  one 
Charlotte,  who — ^as  himself— was  then  a  slave,  were — with  the  consent  of 
their  masters  and  in  presence  of  a  large  assemblage — married  by  a  min- 
ister of  the  Gospel  of  their  class,  and  lived  as  man  and  wife,  and  so 
acknowledged  by  all  who  knew  them,  until  the  death  of  Henry  Pearce, 
in  1875. 

They  had  nine  children,  eight  of  whom  are  under  age.  Those  chil- 
dren were  always  recognized  and  treated  by  them  as  the  issue  of  their 
marriage,  and— by  the  death  of  their  father,  they  and  their  mother  have 
been  left  in  necessitous  circumstances.  They  have  no  means,  no  prop- 
erty.   These  facts  are  admitted. 

It  is  also  admitted  that  Pearce  and  Charlotte  were  not  married  oth- 
erwise than  as  herein  stated  :  that  neither  of  them  could  read  or  write, 
and  they  did  not— by  notarial  act — confirm  their  marriage  and  acknowl- 
edge their  children. 

Considering  their  penniless  condition,  the  administrator  of  Pearce  s 
succession  has  allowed  them  the  sum  of  one  thousand  dollars,  and 
classed  them  in  his  account  as  privileged  creditors  for  that  sum.  That 
proposed  allowance  is  opposed  by  Silbernagel  &  Co,  on  the  grounds : 

1.  That— when  they  married— Pearce  and  Charlotte  were  skives, 
and  that  their  marriage  neither  could  nor  did  produce  any  of  the  cMl 
effects  which  result  from  such  a  contract. 

2.  That  they  did  not— in  accordance  with  the  Statute  of  the  5th  of 
November  1868— ratify  any  private  marriage  which  may  have  existed 
between  them  before  their  emancipation,  and  did  not  legitimate  the  chiU 
dren  born  of  their  cohabitation. 

Two  of  the  provisions  of  the  act  of  1868,  referred  to  in  the  opposi- 
tion, are  in  these  words : 

Sea  1.  That  all  private  or  religious  marriages  contracted  in  th's 
State  at  any  time  previous  to  the  passage  of  this  Act,  shall  be  deemed 
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valid  and  binding  and  as  having  the  same  force  and  effect  as  if  said  mar- 
riages had  been  contracted  with  all  the  formalities  and  forms  prescribed 
by  the  laws  then  existing ;  provided,  that  at  any  time  within  two  years 
from  the  date  of  this  Act  the  parties  having  contracted  such  private  or 
religious  marriages  shall  by  authentic  act  before  a  duly  commissioned 
Notary  Public,  if  they  reside  in  the  State,  or  before  a  competent  officer 
if  they  reside  in  another  State,  or  a  United  States  Embassador,  Charge 
d' Affaires  or  Consul  or  Vice-Consul,  if  they  reside  in  a  foreign  country, 
malie  a  declaration  of  their  marriage,  the  date  on  which  it  was  con- 
tracted, the  names,  sex  and  ages  of  the  children  born  of  such  marriages, 
acknowledging  said  children  as  their  legitimate  offspring,  and  in  accept- 
ing the  benefit  of  this  Act,  bind  and  obligate  themselves  to  perform 
all  the  duties  and  to  assume  all  the  obligations  Imposed  by  existing  laws 
in  relation  to  civil  marriages,  and  to  abide  by  same,"  etc. 

Section  5,  "  That  any  parties  who  at  any  time  previous  to  the  pas- 
sage of  this  act  have  lived  together  as  man  and  wife  and  who  desire  to 
contract  a  legal  marriage  shall  be  entitled  to  the  benefit  of  the  provisions 
of  this  law,  and  the  issue  of  such  cohabitation  shall  be  thereby  legitima- 
tized upon  the  parties  complying  with  the  foregoing  requirements,"  etc. 

It  is  urged  that  these  legislative  enactments  amount  to  a  declaration 
that  such  a  marriage  as  that  of  Pearce  and  Charlotte  was  null  and  void, 
and  that  they  prescribed  the  formalities  which  were  to  be  complied  with 
to  impart  to  it  a  legal  existence,  a  now  contested  validity. 

Here,  the  law  sanctions  the  marriage,  when  the  parties  were  willing, 
able  to  and  did  contract  pursuant  to  the  forms  and  solemnities  which  it 
prescribes.  To  those  who  had  so  contracted — whites  or  blacks,  freemen 
or  slaves,  and  by  whatever  name  their  marriage  may  be  called,  whether 
public,  private  or  religious — the  law  of  1868  was  entirely  useless.  It 
could  neither  add  to  or  detract  from  an  already  existing  validity. 

It  is  objected  that  the  marriage  of  Pearce  and  Charlotte  was  cele- 
brated by  one  who  had  not  been  authorized  by  a  license  to  celebrate  it. 
Our  Code  does  not  declare  null  a  marriage  not  preceded  by  a  license 
— 6  La  R  470— and,  as  to  those  who  were  our  slaves,  their  own  consent 
and  that  of  their  masters  were  alone  sufficient  to  give  to  their  marriage 
an  undeniable  validity,  one  which  produced  no  eflFect  as  long  as  they 
were  held  in  bondage,  but  which — from  their  emancipation — has  secured 
for  them  and  their  posterity  the  rights  and  privileges  bestowed  by  the 
State  on  a  marriage  authorized  and  sanctioned  by  its  laws,  on  the  birth 
of  children  legitimated  by  that  marriage. 

Nearly  sixty  years  ago,  this  court  said:    "It  is  clear  that  slaves 

have  no  legal  capacity  to  assent  to  any  contract.    With  the  consent 

of  their  masters,  they  may  marry,  and  their  moral  power  to  agree 

to  such  a  contract  or  connection  as  that  of  marriage,  can  not  be  doubted : 

74 
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but,  whilst  in  a  state  of  slavery,  it  cannot  produce  any  civil  effect, 
because  slaves  are  deprived  of  all  civil  rights.  Emancipation  gives  to 
the  slave  his  civil  riglits,  and  a  contract  of  marriage,  legal  and  valid  by 
the  consent  of  the  master  and  moral  assent  of  the  slave,  from  the 
moment  of  freedom — although  dormant  during  slavery — produces  all 
"the  effects  which  result  from  such  a  contract  among  free  persons."   • 

Girod  vs.  Lewis,  6.  M.  R  560. 

From  the  parties*  admissions,  Charlotte  was  legally  married  to  Pearce, 
lived  with  him  and  as  his  wife  until  his  death,  had  nine  children  whom 
he  recognized  as  his,  by  whom  he  was  recognized  as  a  father,  and— -under 
no  precept  of  either  law  or  justice — can  she  now  be  considered  as  a  con- 
cubine and  her  children  as  bastards  :  she  is  the  widow  and  they  are  the 
heirs  of  Henry  Pearce.  That — as  such— they  are  entitled  to  the  amount 
allowed  them  by  the  administrator  and  the  lower  court,  there  can  be  no 
reasonable  doubt.  ; 

From  the  judgment  of  the  lower  court  Silbernagel  &  Co  alone  have 
appealed.  Of  the  several  grounds  of  opposition  urged  in  their  pleadings, 
only  one  is  now  insisted  on,  and  that  one  we  have  decided. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  costs. 


90  1J7d| 

30  1170,  xr^  77Q 

49  1012,1  No.  779. 

30  1170' 

58  1253  The  State  vs.  Wilson  Jessie. 

ao  1170 
109     76        In  criminal  cases  an  objection  to  the  ruling  of  the  lower  court  must  be  put  Into  the 

80  1170  form  of  a  bill  of  excoptlons.  and  the  bill  must  be  filed.    Article  488  of  the  Code  of 

111   ras  Practice,  and  the  amendment  thereof,  do  not  apply  to  exceptions  reserved  in 

'ao  11701  criminal  prosecutions.  , 

116  4061        Where  the  information  charges  that  the  accused  wounded  another,  with  intent  to 
commit  murder,  the  jury  may  find  that  he  was  tcuilty  of  inflicting:  a  wound  less 
than  mayhem,  with  intent  to  kill.    The  verdict  Is  responsive  to  the  chartre. 
A  new  trial  will  be  refused  unless  it  be  shown  that  injustice  has  been  done  to  the 

accused. 
The  amendment  of  an  information  which  char^res  an  "  intent  to  commit  murder," 
to  one  which  charges  an  "  intent  to  kill  and  murder"  does  not  make  any  sub- 
stantial change  in  the  information. 
Where  the  verdicts  returned  by  a  jury  are  Informal,  the  judge  may  properly  so  In- 
form them,  and  remand  them,  with  additional  instructions,  to  bring  in  another 
verdict. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Duffel,  J. 

Fred.  B.  Earhart,  District  Attorney,  for  the  State. 
J".  R.  Winchester  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

DbBlano,  J.  In  the  information  as  at  first  filed  by  the  district 
^attorney,  he  charged  that — on  the  20th  of  November  1876 — defendant 
-did  feloniously,  wilfully  and  of  his  malice  aforethought,  shoot  and 
wound  with  intent  to  commit  murder.  He,  afterwards,  with  leave  of  the 
Court,  amended  the  information,  and  charged  that  defendant's  intent 
^as  to  kill  and  murder. 

The  prisoner's  counsel  objected  to  the  amendment:  his  objection 
was  overruled  and  he  reserved  a  bill  of  exceptions  which  he  did  not  file, 
tinder  the  impression — ^at  least  we  so  presume — that  his  reservation  was 
sufficient  and  would  stand  in  lieu  of  a  bill.  If  we  are  not  mistaken  as 
to  the  impression  under  which  he  acted,  the  counsel  was  mistaken  as  to 
•the  purpose  of  the  Statute  of  1877,  which  amends  the  488th  article  of 
the  Code  of  Practice.  That  article,  before  and  since  the  amendment, 
relates  to  exclusively  the  exceptions  reserved  on  the  trial  of  suits  and 
not  of  criminal  prosecutions.    This  is  self-evident. 

C.  P.  488— Acts  of  1877,  p.  176. 

The  prisoner  was  tried  and  three  successive  verdicts  returned 
against  him,  the  two  first  in  these  words :  "  Guilttj,  loith  intent  to  kill " — 
and  the  third  and  last  one  in  these :  "  Guilty  of  inflicting  a  wound  less 
than  mayhem,  with  intent  to  kilV 

Defendant  applied  for  a  new  trial  on  the  grounds : 

1.  That — after  the  trial  had  commenced— the  information  could  not 
iiave  been  amended  as  to  a  matter  of  substance. 

2.  That,  as  amended,  the  information  charged  the  commission  of 
two  distinct  crimes  in  one  count,  and  is  bad  for  duplicity. 

3.  That  the  Judge  erred  in  refusing  to  charge  the  Jury,  as  he  was 
•asked  to  do — that,  unless  it  was  proven  beyond  a  doubt  that  the  prlson- 
•er's  intention  was  to  murder,  he  should  be. acquitted — that  malice  is  the 
essence  of  the  crime  charged  and  must  be  established,  and  that  proof 
-which— in  case  of  the  death  of  the  wounded  party — ^would  have  justified 
a  conviction  for  manslaughter,  could  not  justifjr  any  conviction  under 
the  information. 

4.  The  first  verdict  rendered  by  the  Jury  should  have  been  record- 
ed, and  the  Judge  could  not  legally  have  instructed  them,  after  said 
verdict,  that — if  they  so  found— they  could  declare  the  prisoner  guilty 
•under  sections  793,  794  and  972  of  the  Revised  Statutes. 

6.  The  third  verdict — ^that  which  was  recorded— is  not  responsive 
to  the  information. 

I 

The  amendment  allowed  by  the  Court  was  entirely  useless:  the 
original  information  charged  that  the  prisoner  shot  and  wounded  with 
intent  to  commit  murder,  and— under  that  information— the  prisoner 
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oould  have  been  found  guilty  of  the  lesser  offense,  that  of  inflicting '& 
wound  less  than  mayhem,  with  intent  to  kill.  28th  A.  434 ;  Reyised 
Statutes. 

"A  motion  for  a  new  trial  is  based  upon  the  supposition  that  injus- 
tice has  been  done  to  the  prisoner,  and  unless  such  is  shown  to  have- 
been  the  case,  the  application  is  invariably  denied."  The  record  whlcli 
we  have  under  consideration  does  not  disclose  any  error  which  could 
have  caused  injury  to  the  prisoner. 

State  vs  Brown,  16  A.  384 ;  Waterman's  Criminal  Digest,  p.  44,  No.  4 ;. 
Wharton's  Crim.  Law,  Sect.  384  ;  Chitty's  Crim.  Law  638 ;  Bishop's  Crim. 
Law,  Sects  885,  887  and  888. 

n 

There  is  no  difference  between  the  offence  of  shooting  with  intent  to- 
commit  murder ,  and  that  charged  in  the  amended  information  "  of  wil- 
fully, feloniously  and  with  malice  aforethought,  shooting  with  intent  to 
kill  and  murder.  When  preceding  the  qualification  "  murder,"  the  quali- 
fication "  kill "  is  a  mere  surplusage.  To  murder,  to  kill  and  murder,  to 
shoot  with  intent  to  murder  or  with  intent  to  kill  and  murder  constitute 
only  two  and  not  four  distinct  offences.  It  would  be  different,  if,  to  a- 
charge  "  with  intent  to  kill,  the  State  Attorney  were  to  attempt  to  add* 
"  and  murdsr"  If  allowed,  such  an  amendment  would  amount  to  a  new 
information,  for  an  offense  of  a  higher  grade  than  that  charged  in  the 
first. 

ni 

The  Judge  did  not  refuse  to  charge  that  malice  is  of  the  essence 
of  the  crime  of  murder  and  intent  to  murder,  but  charged — ^in  sub- 
stance— that,  though  not  guilty  of  the  greater,  the  prisoner  might  be 
guilty  of  a  lesser  offence,  and  that — if  the  jury  so  found — they  were,, 
not  absolutely  bound  to  acquit  him,  as  contended  by  his  counsel,  but 
that  they  could  return  against  him  a  verdict  for  any  offence  of  the 
same  class  as  that  charged  in  the  information,  but  of  a  lower  grade  thaD 
that,  for  the  presumed  commission  of  which  he  was  informed  against* 
This  instruction  was  in  strict  accordance  with  the  legislation  and  juris- 
prudence of  our  State. 

Rev.  Statutes,  Sect  1053. 

IV 

The  first  and  second  verdicts  were  informal,  and  the  court  properly 
informed  the  Jury  of  that  fact.  He,  then,  gave  them  additional  instruct 
tions,  without  any  objection  on  the  prisoner's  part :  they,  thereafter, 
retired  to  deliberate  and  brought  in  a  verdict  of  "guilty  of  inflicting 
a  wound  less  than  mayhem;  with  intent  to  kill."  In  this  there  waa 
no  irregularity. 
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V 

The  prisoner's  counsel  contends  that  the  last  verdict  is  not  reapon- 
43ive  to  the  information,  and— to  obtain  its  reversal— he  relies  on  the 
decision  rendered  by  this  Court  in  the  case  of  the  State  against  Pratt, 
In  which  it  was  held :  "  that  the  charge  of  inflicting  a  wound  less  than 
mayhem,"  is  not "  necessarily  included  in  a  charge  of  shooting  with  a 
-dangerous  weapon,  with  the  intent  to  kill  and  murder." 

Entertaining,  as  we  sincerely  do,  the  most  profound  respect  for  the 
•acknowledged  ability  and  learning  of  those  who  then  composed  the 
Supreme  CJourt  of  the  State,  we  have  attentively  read  and  considered 
the  decision  referred  to,  and  we  are  constrained,  though  not  without 
hesitation,  to  differ  in  opinion  with  them.  To  inflict  a  wound  less  than 
mayhem,  to  do  so  with  a  shotgun  and  with  intent  to  kill,  is  to  do  that 
which — if  done  with  malice  aforethought — would  partly  constitute  the 
Grime  of  murder.  To  thus  shoot,  wound  and  attempt  to  destroy  life,  is  to 
perpetrate  an  offence  which — it  seems — belongs  to  but  one  class  of  crimes, 
that  charged  in  the  information.  In  both,  the  intent  to  kill  must  exist 
and  be,  in  part,  carried  into  execution :  the  only  difference  between  those 
offences  Is  that  one  is  premeditated  and  the  other  not.  They  do  not 
necessarily  differ  in  the  instrument  used,  and— in  both — the  assailant's 
purpose  is  to  kill :  without  that  purpose  and  without  the  infliction  of 
A  wound,  neither  can  be  committed.  To  shoot  and  wound  with  intent  to 
murder,  is  to  perpetrate  a  crime  higher — by  only  one  degree — to  the 
offence  of  shooting  and  inflicting  a  wound  less  than  mayhem,  with  intent 
to  kill ;  the  latter  is  ever  included  in  the  former  and  as  inseparable  from 
it  as  the  assault  from  the  battery. 

"  Under  an  indictment  for  a  felony,  the  accused  may  be  convicted 
of  a  misdemeanor,  when  both  offences  belong  to  the  same  generic  class, 
«nd  the  information  for  the  higher  offence  contains  all  the  averments 
necessary  to  let  in  proof  of  the  misdemeanor." 

Waterman's  U.  S.  Grim.  Digest,  p.  639,  Nos.  34  and  31 ;  28  A.  434 ; 
S  A.  286 ;  14  A.  830 ;  13  A.  243 ;  12  A.  625. 

"  Generally  speaking — says  Wharton— where  an  accusation  includes 
:an  offence  of  an  inferior  degree,  the  jury  may  discharge  the  defendant 
of  the  high  crime  and  convict  him  of  the  less  atrocious,  and  in  such 
^  case  it  is  sufficient  if  they  find  a  verdict  of  guilty  of  the  inferior 
offence  and  take  no  notice  of  the  higher." 

Wharton's  Grim.  Law,  Sect.  384. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 
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No.  785. 
The  State  ex  rel.  A.  Agusti  vs.  J.  D.  Houston,  Sheriff. 

The  jurisdiction  of  this  court  does  not  extend  to  cases  of  conviction  under  act  No» 

9  of  the  Legislature  passed  in  1874. 
An  appeal  will  not  lie  to  this  court  from  the  decree  of  an  inferior  oourt  in  a  matter 

of  habeas  corpus. 
The  interest  which  entitles  a  party  to  appeal  must  be  a  real,  existing  interest  in 

the  particular  cause,  and  not  a  conjectural  one,  contingent  on  the  happening  of 

an  uncertain  future  event. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston^ 
J. 

Alex.  DaUheimer  for  plaintiflf  and  appellee. 

(7.  H.  Luzenherg  for  defendant  and  appellant. 

Thos,  J.  Semmes,  amicus  ciirice. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  proceeding  by  writ  of  habeas  corpus,  sued  out 
by  Agusti  before  the  Fourth  District  CJourt  of  Orleans,  against  the 
Criminal  Sheriff  of  said  parish. 

The  facts  are  as  follows :  Relator,  Agusti,  was  arrested  and  tried 
by  Recorder  Smith  for  violation  of  act  9  of  1874,  relative  to  the  selling 
of  lottery  tickets  in  New  Orleans,  and  was  sentenced  to  pay  a  fine  of 
twenty-five  dollars  or  be  imprisoned  for  five  days. 

Agusti  applied  to  the  judge  of  the  Fourth  District  Court  for  writ 
of  habeas  corpus,  and  was  upon  hearing  thereof  discharged  from  cus- 
tody by  said  judge. 

Thereupon  Recorder  Smith  ordered  the  re-arrest  and  commitment 
of  Agusti,  under  the  said  former  conviction.  At  the  same  time  the 
recorder  applied  to  the  Superior  Criminal  Court,  reciting  the  facts,  and 
alleging  that  J.  D.  Houston,  Criminal  Sheriff,  would  again  release  said 
Agusti,  unless  restrained,  etc.  Whereupon  he  prayed  for  a  mandamus- 
on  said  sheriff,  to  compel  him  to  retain  said  Agusti  in  custody  under 
said  sentence.  After  hearing,  this  mandamus  was  made  peremptory  by 
said  Superior  Criminal  Court,  and  the  said  sheriff  was  ordered  to  exe- 
cute the  sentence  of  the  recorder  upon  Agusti,  "  any  proceeding  in  any 
other  court  in  the  premises  notwithstanding." 

Agusti  being  thus  recommitted,  again  applied  to  the  Fourth  Dis- 
trict Court  for  writ  of  habeas  corpus,  which  was  granted.  The  sheriff 
declined  to  obey  it,  on  the  ground  that  he  could  not  disobey  the  order 
of  the  Superior  Criminal  Court  above  referred  to.  The  sheriff  was 
thereupon  committed  for  contempt  by  the  Fourth  District  Court— but 
finally  obeyed  the  writ  and  produced  the  body  of  Agusti— showing  as 
authority  for  the  detention,  first,  the  commitment  by  Recorder  Smithy 
and,  second,  the  mandate  of  the  Superior  Criminal  Court.    Upon  hear- 
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lag  the  parties  the  Fourth  District  Court  again  sustained  the  writ  of 
habeas  corpus  and  discharged  the  prisoner.  From  that  decree  the 
present  appeal  was  taken  by  Houston,  Criminal  Sheriff;  who  alleges  that 
he  is  aggrieved  thereb}',  and  that  he  has  an  interest  in  the  result  exceed- 
ing ^500— since  by  reason  of  said  decree  he  has  been  forced  to  disobey 
the  mandate  of  the  Superior  Criminal  Court,  whose  executive  ofiBcer  he 
is,  and  thereby  is  liable  to  a  fine  of  $500  and  suspension  from  his  office, 
the  emoluments  of  which  are  far  beyond  $500,  etc. 

At  the  threshold  we  are  met  by  the  appellee's  objections.  First, 
that  this  court  is  without  jurisdiction,  and,  second,  that  Houston  has  no 
such  interest  as  entitles  him  to  an  appeal. 

"We  think  both  objections  well  taken. 

In  the  case  of  "  The  State  ex  rel.  Geale  vs.  Recorder,"  reported  in 
30  An.  450,  we  held  that  our  jurisdiction  did  not  extend  to  eases  of  con- 
victions under  said  act  No.  9  of  1874.  It  is  unnecessary  to  again  state 
the  grounds  of  that  decision. 

Besides,  it  is  well  settled  that  an  appeal  will  not  lie  to  this  court 
from  the  decree  of  an  inferior  court  in  a  matter  of  habeas  corpus.  In 
ex-parte  Mitchell,  1  An.  413,  this  court  said  :  "  A  judgment  rendered  on 
an  application  for  a  habeas  corpus  can  in  no  sense  be  considered  a  final 
judgment.  It  does  not  decide  all  the  matters  ip  controversy  between 
the  State  and  the  accused,  but  is  in  the  nature  of  an  interlocutory  order, 
the  tendency  of  which  is  not  to  work  an  irreparable  injury  to  the 
prisoner.  If  the  language  of  this  article  (63)  had  left  the  intention  of 
its  framers  in  doubt,  that  doubt  would  be  removed  by  reference  to  the 
sixty-seventh  article,  which  gives  to  this  court  and  to  each  of  its  judges 
the  power  to  issue  writs  of  habeas  corpus  at  the  instance  of  all  persons- 
in  actual  custody  under  process,  in  all  cases  in  which  they  may  have 
appellate  jurisdiction."  ''This  grant  of  orUjlnal  power  precludes  the 
idea  of  an  appellate  jurisdiction  in  relatioJi  to  the  same  subject.**  "Appeal 
dismissed" 

This  case  was  cited  and  reviewed  with  approval  in  "  Cook  et  al.  vs. 
Keeper  of  Parish  Prison."    15  An.  347. 

It  is  therefore  manifest  that  we  have  no  jurisdiction  of  the  original 
habeas  corpus  case  of  "  State  ex  rel.  Agusti  vs.  Houston,  Sheriff."  But 
it  is  contended  that  as  Houston  may  be  fined  and  suspended  from  his 
office,  and  thereby  injured  to  amount  of  more  than  ^500,  an  appeal  will 
lie  in  hi&  behalf.  The  answer  to  this  proposition  is  that  it  will  be  time 
enough  for  him  to  appeal  when  the  decree  inflicting  these  severe  penal- 
ties on  him  has  beeo  rendered.  It  would  be  difficult  to  conceive  a  case 
where  an  appeal  would  not  lie,  if  a  party  may  substitute  for  the  amount 
actually  in  dispute  conjectural  and  indirect  losses  which  may  upoD 
future  contingencies  result  to  him.    The  interest  which  entitles  a  party- 
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to  appeal  must  be  a  real  and  personal  interest  in  the  particular  cause, 
and  not  a  merely  conjectural  one  in  some  possible  consequence  of  that 
cause.  Sheriff  Houston  has  no  such  interest  in  this  suit  We  are  at  a 
loss  to  conceive  how  it  can  be  said  that  the  matter  or  thing  in  dispute 
in  this  case  is  Sheriff  Houston's  office.  His  office  is  no  more  involved 
here  than  it  is  in  every  other  case  where  he  is  called  upon  to  perform 
official  duties.  The  case  cited  of  <'  Simon ds  vs.  Judge  of  Sixth  District 
Court/'  24  An.  424,  is  not  in  point.  That  was  a  proceeding  where  the 
judgment  creditor  of  an  alleged  partner  had  seized  his  debtor's  interest 
in  a  partnership  and  took  a  rule  against  the  other  partners  to  show 
cause  why  a  receiver  should  not  be  appointed  and  the  whole  property 
of  the  partnership  taken  from  them  and  turned  over  to  the  receiver. 
From  a  judgment  so  decreeing  it  was  held  that  an  appeal  would  lie, 
although  the  judgment  of  the  creditor  was  only  $175,  but  the  value  of 
the  property  sought  to  be  taken  was  over  $1000. 

The  appeal  in  this  cause  is  therefore  dismissed  at  cost  of  appellant. 


aoii76 
^J^  No.  839. 

ao  11781 

**'  The  State  vs.  Thomas  Ryan. 

The  continuance  of  a  criminal  case  can  not  be  asked  on  the  srround  of  the  absence 
of  material  witnesses,  when  it  is  not  shown  that  due  dilifirence  was  used  to 
secure  the  attendance  of  the  witnesses. 

The  widow  is  a  competent  witness  to  prove  the  dyin^  declarations  of  her  former 
husband. 

Threats  of  the  deceased  afrainst  the  one  on  trial  for  killingr  him.  not  shown  to  have 
been  made  in  the  presence  of  the  accused,  or  communicated  to  him,  are  not  ad- 
missible in  evidence. 

It  is  too  late,  in  a  motion  for  a  new  trial,  to  urge  objections  to  the  charge  of  the 
jud^e  which  were  not  reserved  at  the  time  the  charge  was  given. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Duffel,  J. 

FrecL  B.  Earhart,  District  Attorney,  for  the  State. 

James  D.  Augustin,  John  H.  llsley,  Jr.,  and  John  A.  Cheevers  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Defendant  was  indicted,  tried,  and  convicted,  without 
capital  punishment,  on  a  charge  of  murder.  He  appeals ;  but  his  coun- 
sel have  not  favored  us  with  an  oral  or  written  argument. 

We  fin  i  in  the  record  the  following  bills  of  exception  : 

1st  To  the  refusal  of  the  court  to  grant  him  a  continuance  on  his 
affidavit  of  the  absence  of  two  material  witnesses.  The  judge  a  quo 
refused  the  continuance  on  the  ground  that  proper  diligence  bad  not 
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been  shown  to  procure  said  witnesses,  who  were  stated  in  the  affidavit 
to  be  residents  of  the  parish  of  Ascension.  The  affidavit  alleges,  in 
general  terms,  that  due  diligence  had  been  used,  but  does  not  set  forth 
in  what  it  consisted.  It  does  not  show  even  that  subpoenas  had  been 
issued,  but  only  avers  that  on  account  of  their  absence  '*  subpoenas  can 
not  be  served  upon  them."  Non  constat,  that  had  subpoenas  been 
issued  in  time,  they  might  have  been  served  before  they  absented  them- 
selves. The  district  judge  had  better  opportunity  of  knowing  the 
diligence  used  than  we,  and  much  is  trusted  to  his  discretion  in  these 
matters.  On  the  face  of  defendant's  showing,  and  taking  all  his  alle- 
gations for  true,  we  can  not  say  the  judge  improperly  refused  the  con- 
tinuance. 

2d.  The  next  bill  is  to  the  competency  of  the  widow  of  the  deceased 
to  prove  his  dying  declarations.  We  see  no  possible  reasons  for  exclud- 
ing her ;  because,  even  admitting  that  the  wife  is  not  a  competent  witness 
for  the  State,  in  a  prosecution  against  one  who  has  committed  a  criminal 
offense  upon  her  husband  (a  proposition  we  are  not  prepared  to  assent 
to),  still,  after  the  husband's  death,  she  is  no  longer  his  wife,  and  the 
rules  of  evidence,  as  between  husbands  and  wives,  are  no  longer  ap- 
plicable. 

3d.  The  next  bill  is  to  the  refusal  of  the  judge  to  allow  defendant's 
-witness  to  testify  to  threats  by  the  deceased  against  the  accused,  where 
It  was  shown  those  threats  were  not  made  in  the  presence  of  accused  or 
otherwise  communicated  to  him.  The  judge  did  not  err.  See  6  A.  554, 
14  A.  570,  827,  5  A.  489,  22  A.  454, 10  A.  458.  Dupre  vs.  State,  33  Ala. 
380,  also  22  Ala.  39. 

4th.  The  judge  delivered  his  charge  in  writing,  to  which  no  excep- 
tion was  taken.  But  the  accused  submitted  certain  written  charges, 
And  requested  the  court  to  give  them  to  the  jury.  The  judge  declined 
to  do  so,  on  the  grounds  that  so  much  of  said  special  charges  as  were 
legal  had  been  embraced  in  and  were  fully  covered  by  the  written  charge 
he  had  already  given.  We  have  carefully  compared  the  judge's  charge 
with  that  requested,  and  we  think  this  is  true. 

5th.  Defendant  filed  a  motion  for  new  trial,  based  on  the  follow- 
ing grounds;  first,  that  the  verdict  was  contrary  to  the  law  and  evi- 
dence. It  is  not  for  us  to  review  the  evidence  in  criminal  matters,  were 
the  evidence  in  the  record,  as  we  have  no  jurisdiction  of  the  facts,  but 
only  of  law.  Second,  that  the  court  erred  in  refusing  the  continuance 
referred  to  above,  also  in  admitting  the  testimony  of  the  widow,  and  in 
excluding  evideince  of  threats,  as  detailed  above  by  us,  and  also  erred 
in  certain  charges  given  the  jury  and  in  refusing  the  charges  asked. 
These  matters  have  all,  with  one  exception,  been  reviewed  in  noticing 
the  various  bills  of  exception,  wherein  all  of  them  were  properly  pre- 
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sentable.  They  can  not  be  presented  bv  motion  for  new  trial,  but  must 
be  by  bill  of  exception.  This  is  especially  true  of  objections  to  the 
judge's  chaise.  It  is  too  late,  in  a  motion  for  new  trial,  to  urge  objec- 
tions to  the  charge  which  were  not  reserved  at  the  time  the  charge  was- 
given.  See  State  vs.  Gunter,  30  A.  536.  The  third  ground  for  new  trial 
is  newly  discovered  evidence.  The  showing  is  not  sufficient,  either  as  to 
its  materiality,  competency,  or  discovery  after  trial,  etc.  The  judge 
a  quo  properly  refused  the  new  trial. 

The  judgment  and  sentence  appealed  from  is  affirmed. 


No,  783. 
DoDD,  Brown  &  CJo.  vs.  John  Bishop  &  Co.  et  al. 

k  promissory  note  executed  in  the  name  of  a  certain  commercial  firm,  in  iiquida- 
tion.  by  an  afi:ent  of  one  of  the  former  partners,  after  the  dissolution  of  the  firm, 
is  not  blndintr  on  the  former  members  who  have  notfirlven  any  speoiflc  authority 
for  the  execution  of  the  note. 

Where  a  creditor  of  a  former  commercial  Arm  subS  its  individual  members  for 
firoods  sold  to  the  Arm.  and  declares  in  his  petition  on  the  itomized  account  of 
the  floods,  and  also  on  a  promissory  note  of  the  firm,  given  in  liquidation  of  the 
account  by  one  not  authorized  to  sign  for  the  firm,  he  will  be  entitled  to  recover 
for  the  goods,  on  the  unopposed  proof  of  thoir  sale  and  delivery. 

One  who  acts  in  such  a  manner  as  to  induce  others  to  believe  that  he  is  a  member  of 
a  certain  partnership,  makes  himself  liable  to  them  ns  a  partner. 

One  who  executes  a  promissory  note  in  the  name  of  another  without  authority  ta 
do  so.  becomes  personally  liable  for  the  amount  of  the  note. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.   Parsonic,  J. 

W.  W,  Farmer  and  Cobb  &  Gunby  for  plaintiflis  and  appellees. 

Wells  &  Potts  for  John  Bishop. 

B.  W,  &  R.  Richardson  for  Mrs.  L.  S.  Berry. 

J.  W.  Wells,  Jr.,  for  J.  M.  Berry. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintifib  allege  that  John  Bishop,  Mrs.  L.  S.  Berry,  and 
her  husband,  J.  M.  Berry,  are  solidarily  indebted  to  them  in  sums  of 
money  amounting  to  81186  95,  with  ten  per  cent  interest  thereon,  a» 
stated  in  the  petition.  That  the  said  John  Bishop  and  Mrs.  Berry  were 
commercial  partners,  doing  business  under  the  name  of  John  Bishop  & 
Co.,  and  that  J.  M.  Berry,  the  husband,  having  permitted  his  wife  to 
trade  as  a  public  merchant,  was  bound  solidarily  with  her.  Plaintiffs 
then  set  forth  in  detail  how  said  indebtedness  arose,  and  aver  that  it  was 
for  the  price  of  goods,  wares,  and  merchandise,  by  them  sold  and  fur- 
nished to  Bishop  &  Co.    That,  from  time  to  time,  Bishop  &  Co.  executed 
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notes  and  drafts  in  acknowledgment  of  these  debts,  and  in  renewal  and 
extension  thereof.  That  on  June  15, 1874,  Bishop  &  Co.  executed  three 
notes  (the  amounts  and  maturities  of  which  are  set  forth,  and  aggregate 
$1186  95)  in  settlement  and  extension  of  their  indebtedness,  which  notea 
are  signed  **  John  Bishop  &  Co.,  in  liquidation."  They  aver  the  liability 
of  said  Bishop  and  Mrs.  Berry  on  these  notes  thus  given  in  the  course 
of  the  liquidation  of  the  partnership.  They  pray  for  judgment  in  solido 
against  all  said  parties,  and  for  general  relief. 

Subsequently,  plaintiffs  filed  an  amended  petition  alleging  that  Mrs» 
Berry  was  judicially  separate  in  property  from  her  husband,  and  that  the 
debt  inured  to  her  separate  advantage.  That  in  the  management  of 
said  partnership  J.  M.  Berry  acted  as  agent  of  his  wife,  but  held  himself 
out  as  a  partner  in  said  firm,  and  so  declared  in  the  notes  sued  upon, 
which  were  signed,  "  John  Bishop  &  Co.,  in  liquidation,"  by  him,  and 
which  recited  in  their  body  that  he  was  a  member  of  said  firm.  They 
pray  as  before. 

The  defendants  answered  separately.  Bishop  generally  denies 
plaintiffs'  allegations,  admits  the  partnership,  and  avers  that  the  firm  of 
Bishop  &  Co.  was  dissolved  on  day  of  February,  1874,  months 

before  the  notes  were  executed,  and  denies  J.  M.  Berry's  authority,  as 
agent  or  otherwise,  to  sign  notes  with  the  firm  name  after  its  dissolution. 
Mrs.  Berry  makes  a  similar  answer,  and  J.  M.  Berry  alleges  that  he 
signed  and  acted  as  agent,  and  not  for  himself,  and  denies  that  he  held 
himself  out  as  a  partner,  and  avers  that  his  name  as  a  partner  was 
inserted  by  error  in  the  body  of  said  obligations  by  plaintiffs'  agent. 

There  was  judgment  for  plaintiffs  against  all  the  defendants  in  sol- 
ido, and  the  latter  have  separately  appealed. 

So  far  as  Bishop  and  Mrs.  Berry  are  concerned,  there  is  not  the  least 
doubt  of  the  correctness  of  this  judgment.  Plaintiffs  very  properly 
allege  upon  the  original  debt  created  by  the  sale  and  delivery  of  the 
goods,  as  well  as  upon  the  notes  executed  by  J.  M.  Berry,  in  the  name  of 
"John  Bishop  &  Co.,  in  liquidation,"  in  acknowledgment  thereof.  They 
have  fully  and  indisputably  established  their  claim  by  evidence  outside 
of  and  beyond  that  of  the  notes,  producing  full  and  complete  proof  of 
all  the  items  of  account,  with  the  letters  of  Bishop  &  Co.,  and  bills  of 
lading,  receipts,  etc.  In  fact,  Bishop's  counsel,  in  his  pointed  and  able 
argument  before  us,  makes  this  admission:  that  the  "iesiimomj  of  the 
plaintiffs  does  show  that  Bishov  &  Co.  owed  an  amount  to  the  plaintiffs- 
equal  to  the  notes,  a  fact  which  Bishop  has  never  denied.'^  Now,  when  it 
is  remembered  that  all  this  testimony  was  admitted  without  any  objection 
whatever,  we  are  at  a  loss  to  conceive  how,  under  the  pleadings,  we  can 
be  expected  to  do  otherwise  than  affirm  the  'judgment.  Had  the  plain- 
tifEs  declared  specifically  and  exclusively  on  the  notes  (which  they  did 
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not),  we  would,  under  the  long-settled  jurisprudence  of  this  State,  be 
bound  to  give  ejffect  to  this  proof  if  admitted  without  objection. 

We  are  free  to  say  that  if  the  only  proof  of  plaintiffo'  claim  consisted 
of  the  notes  signed  **  John  Bishop  &  Co.,  in  liquidation,"  executed  and 
signed  by  J.  M.  Berry,  whether  as  agent  of  his  wife  or  partner,  we  should 
hold  it  insufficient  to  bind  Bishop  or  Mrs.  Berry.  These  notes  carry 
on  their  face  evidence  of  the  fact  of  the  previous  dissolution  of  the  firm, 
and  in  such  case  it  is  well  settled  that  after  dissolution  one  of  the  part- 
ners can  not  without  special  authority  (and  much  less  an  agent  of  one 
of  them)  "  renew  a  partnership  debt,  impose  new  obligations  on  it,  or 
vary  the  form  or  character  of  those  already  existing."  See  Kent,  vol.  3, 
sea  43,. p.  69,  seventh  edition;  Story  on  Partnership,  sec.  322;  5  Rob. 
172 ;  6  Rob.  70  ;  7  A.  356 ;  13  A.  479  ;  29  A.  586.  But,  as  we  have  seen, 
plaintlfiGs  have  fully  sustained  their  demands  by  evidence  dehors  these 
notes,  and  the  proof  shows  no  novation  was  effected  or  intended.  This 
disposes  of  the  case  as  to  Bishop  and  Mrs.  Berry.  It  only  remains 
to  examine  the  case  as  to  J.  M.  Berry. 

It  seems  to  be  conceded  that  Berry  was  not  in  reality  a  partner  In 
the  firm  of  John  Bishop  &  Co.  The  articles  of  partnership  and  its  dis- 
solution show  that  it  was  Bishop  and  Mrs.  Berry  who  composed  that 
firm ;  that  Berry  acted  therein  as  representative  of  his  wife,  and  as  her 
alter  ego.  But  plaintiff^  without  objection  amended  and  charged  that 
whether  Berry  was  partner  or  not  he,  by  his  declarations,  conduct,  and 
acts,  had  held  himself  out  as  such,  and  induced  them  to  so  believe,  and 
firas,  as  to  them,  liable  as  partner. 

Berry  swears  positively  and  emphatically  that  he  n^ver  did  repre- 
sent himself  as  a  partner,  and  that  the  insertion  in  the  body  of  said  notes 
of  his  name  as  a  partner  was  done  by  plaintiffs'  agent,  and  said  notes 
<were  signed  by  him  in  error,  and  without  noticing  the  recital  of  his  name 
Jtherein.  This  is,  perhaps,  true ;  yet  the  fact  of  plaintiff^  so  inserting 
liis  name  shows,  also,  that  they  believed  him  to  be  a  partner  (and  Dodd, 
plaintiff,  swears  that  his  recollection  is  that  Berry  so  stated).  Did  his 
Acts  and  conduct  (aside  from  his  declarations)  justify  such  belief?  It  is 
«hown  that  Berry  was  the  active  manager  of  the  partnership ;  that  it 
was  he  who  visited  St  Louis  and  bought  the  goods  from  the  plaintii& ; 
that  he  repeatedly  signed  notes  with  the  name  "John  Bishop  &  Co.," 
without  adding  any  words  indicative  of  his  doing  so  as  agent  He  admits 
Tthat  he  never  told  the  plaintiffs  that  he  was  not  a  partner.  All  his  letters 
•and  correspondence  with  plaintiffs  were  signed  "  John  Bishop  &  Co.," 
.and  nowhere  in  his  transactions  with  plain tiffis  is  there  to  be  found,  by 
word,  deed,  or  writing,  any  thing  from  Berry  indicating  that  his  acts 
f^ere  those  of  an  agent. 

Besides,  as  we  have  seen,  he  had  no  authority  after  the  dissolu- 
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tion  of  the  firm  to  sigD  the  notes  sued  upon ;  and  although  he  did  not 
thereby  bind  others,  he  bound  himself :  especially  as  he  did  not  profess 
to  act  as  agent,  and  did  not  indicate  that  he  was  not  acting  as  a  princi- 
pal.  This  conduct  on  his  part  induced  plaintifCs  to  postpone  demanding^ 
their  claims  from  John  Bishop  &  Go.  for  several  months,  and  induced 
delays  that  may  have  been  prejudicial  to  their  interests.  The  district 
Judge  held  Berry  liable,  and.  we  are  not  prepared  to  say  that  he  erred. 

The  plaintifife  remitted  in  the  court  below  two  per  cent  of  the  inter- 
est allowed  by  the  judgment  below ;  and  have  prayed  in  this  court  for 
damages  for  frivolous  appeal.  We  do  not  think  this  a  proper  case  to 
inflict  them. 

The  judgment  appealed  from  is  affirmed  at  the  costs  of  appellants. 


On  Application  fob  Rehearing. 
Manning,  C.  J.    One  of  the  grounds  for  the  rehearing  prayed  by 
the  defendants  is  the  allowance  of  eight  per  cent  interest.    The  rehear- 
ing is  granted. 

On  Rehearing. 
The  interest  allowed  by  the  lower  court  should  be  reduced  to  five 
per  centum  per  annum.  It  is  therefore  ordered  and  decreed  that  the 
judgment  of  the  lower  court  be  amended  by  reducing  the  rate  of  inter- 
est allowed  to  five  per  centum,  and  as  thus  amended,  that  it  be  affirmed, 
and  that  the  appellees  pay  the  costs  of  appeal. 


No.  869. 

James  A.  Cawthorn  et  al.  vs.  J.  D.  Cawthorn,  Administrator. 

The  parish  courts  have  exclusive  original  jurisdiction  of  suits  brought  against  the 
administrator  of  a  former  tutor,  by  the  former  wards  of  the  latter,  for  a  settle- 
ment of  the  tutorship. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,  J. 

Nuit  &  Leonard  and  W.  H,  Wise  for  plaintiff's  and  appellees. 

N,  C.  Blancliard  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff)?,  representing  themselves  as  heirs  of  Ashley 
T.  Cawthorn,  brought  this  suit  to  recover  of  J.  D.  Cawthorn,  administra- 
tor of  the  succession  of  W.  M.  D.  Cawthorn,  the  sum  of  $8337  37  in 
gold,  with  l^al  interest  from  January  1st,  1867,  for  this,  viz.:  **The  value 
of  the  property  which  belonged  to  the  succession  of  A.  T.  Cawthorn, 
deceased,  sold  and  converted  to  his  own  use  by  said  W.  M.  D.  Cawthorn, 
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deceased,  for  notes  collected  by  him  due  said  succession  of  A.  T.  Caw- 
thorn, and  for  rents  of  lands  belonging  to  said  succession,  which  came 
Into  possession  of  said  W.  M.  D,  CaWthorn  as  tutor  for  your  petitioners^ 
and  as  administrator  of  the  succession  of  A.  T.  Cawthorn,  deceased,  and 
for  which  he  has  never  accounted,"  as  per  detailed  statement  annexed 
to  the  petition.  In  this  statement  figures  amount  of  inventory  of  1865, 
which  is  put  down  at  82780. 

The  answer  is  a  general  denial  of  indebtedness,  with  a  special  aver- 
ment that  W.  M.  D.  Cawthorn  had  paid  out  for  the  estate  more  money 
than  he  has  received,  as  shown  by  the  inventory.  The  items  of  credit 
■are  given  in  detail,  vouchers  filed,  and  defendant  reconvenes  and  prays 
for  judgment. 

There  was  judgment  in  favor  of  plaintiffs,  and  the  defendant  ap- 
peals. A.  S.  B.  Prior,  alleging  that  he  is  the  surety  of  W.  M.  D.  Caw- 
thorn as  tutor  of  plaintiffs,  and  injured  by  the  judgment,  also  appeals. 

The  appellant  Prior  urges  that  this  whole  proceeding  is  void  for 
want  of  jurisdiction  in  the  district  court;  and  in  this  we  think  he  is 
Tight. 

This  is,  and  can  be,  nothing  else  than  an  action  by  the  plaintiff 
against  the  administrator  of  their  deceased  tutor  for  a  liquidation  and 
settlement  of  the  affairs  of  the  tutorship.  The  district  court  has  no 
jurisdiction  of  such  suit.  Constitution,  arts.  87,  88.  "Sarah  L.  Lacy  vs. 
Succession  of  O'Neil,"  25  A.  608.    "  Gibbs  vs.  Lum,"  29  A.  526. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled ;  and  plaintiflis'  suit  is  dismissed  as  in  case  of  nonsuit, 
appellees  paying  costs  of  both  courts. 


No.  774. 
The  State  ex  bel.  Daniel  Wilson  vs.  E.  T.  Parkeb. 


When  an  act  of  the  Legislature,  creating  an  office,  takes  effect  from  its  passage,  the 
term  of  the  office  wiU  commence  to  run  from  the  pajBsage  of  the  act,  in  the  ab- 
sence of  any  provision  in  the  act  to  the  contrary. 

One  who  is  appointed  to  the  office  of  Public  Administrator  at  any  time  during  an 
unexpired  term  of  that  office.  Is  entitled  to  hold  it,  in  virtue  of  that  appoint- 
ment, only  to  the  end  of  that  unexpired  term. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J. 

Thomas  J,  Semmes,  Bobert  Mott,  and  F.  P.  Stuhhs  for  relator  and  ap- 
pellant. 

Bandell  Hunt,  W,  W.  King,  John  T.  Ludellng,  and  Boatner  dt  Bich* 
crdson  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spengeb,  J.    Belator  claims  from  defendant  the  posseesion  of  the 
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office  of  Public  Administrator  of  the  parish  of  Orleans,  by  virtue  of  a 
•commission  thereto,  issued  by  Governor  Nicholls,  on  the  3d  May,  1878. 

Parker  claims  to  hold,  under  a  commission  from  Governor  Kellogg, 
of  date  June  10th,  1875,  and  contends  that  his  tenure  does  not  terminate 
-until  10th  June,  1879. 

The  act  creating  the  office  of  Public  Administrator  was  approved 
March  5th,  1870,  and  provides  that  the  Governor  shall  appoint  a  suitable 
person  as  such,  etc. 

Section  6.  "  That  the  Public  Administrator  shall  hold  his  office  for 
the  term  of  four  years,  and  until  his  successor  be  appointed  and  duly 
qualified." 

Section  10  provides,  "  That  this  act  shall  take  eflfect  from  and  after 
its  passage." 

The  first  appointment  was  of  one  Foulke,  on  the  2d  April,  1870. 
Fouike  resigned,  and  E.  T.  Parker  was  appointed,  14th  June,  1872,  "vice 
Foulke,  resigned."  On  10th  June,  1875,  Parker  was  again  appointed,  as 
stated  above,  and  claims  that  he  is  entitled  to  hold  for  four  years  from 
that  date,  or  until  10th  June,  1879. 

The  decision  of  this  cause  depends  upon  the  question,  When  did  the 
term  of  four  years,  for  which  Parker  was  last  commissioned,  begin? 
The  defendant  contends  that  it  began  on  the  day  of  his  re-appointment, 
to  wit :  10th  June,  1875. 

Eelator  contends  that  it  began  either  on  the  5th  March,  1874,  (being 
four  years  after  the  passage  of  the  act),  or  on  the  2d  April,  1874,  (four 
years  after  the  first  appointment  under  the  act),  and  had  therefore 
expired  on  the  3d  May,  1878,  the  date  of  relator's  commission. 

The  object  of  the  statute  was  most  assuredly  the  creation  of  a  public  ^ 
office.  It  can  not  be  denied  that  on  and  after  the  5th  March,  1870,  there 
existed  in  the  parish  of  Orleans,  as  well  as  in  the  other  parishes  of  the 
State,  the  "  office  of  Public  Administrator."  It  is  equally  certain  that 
the  Legislature  intended  to  and  did  fix  a  term  for  that  office,  and  that 
that  term  was  four  years.  The  "  office"  commenced  its  existence  on  the 
5th  March,  1870,  and  in  the  absence  of  provision  to  the  contrary,  as  an 
incident  thereof,  "  the  term"  commenced  at  the  same  time  that  the  office 
did.  There  is  no  more  reason  for  saying  that  the  commencement  of  the 
term  was,  suspended  until  there  was  an  appointee,  than  there  is  for  saying 
that  the  existence,  the  commencement  of  the  office  itself,  was  suspended. 
Neither  the  existence  of  the  office,  nor  the  running  of  the  term,  depended 
upon  the  appointment  of  an  occupant,  so  far  as  we  can  gather  from  the 
terms  of  the  act.  We  are  of  opinion  that,  in  the  absence  of  provision  to 
the  contrary,  the  term  begins  with  the  existence  of  the  office— and  not 
with  the  appointment  of  an  incumbent — otherwise  infinite  confusion 
would  be  introduced  in  the  tenure  of  public  offices.    As  said  by  this 
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Court,  in  "Bry  vs.  Woodruff,"  13  La.  663,  "  in  offices  for  terms  of  years, 
it  is  important  they  should  have  a  fixed  date  of  commencement  and 
termination" — and  we  think,  that  where  there  is  nothing  in  the  act 
creating  the  office  and  its  term  directing  otherwise,  we  should  hold  in 
the  interest  of  public  order  that  the  term  begins  with  the  going  into 
effect  of  the  act  creating  the  office. 

But  the  defendant's  counsel  urge  with  much  earnestness  that  the  act 
does  provide  otherwise,  because  it  declares  "  that  the  Public  Administra- 
tor shall  hold  his  office  for  the  term  of  four  years,  and  until  his  successor 
is  qualified,  etc."  We  regard  this  clause  as  simply  fixing  the  term  of 
the  office ;  and  upon  examination  it  will  be  found  that  those  are  the 
almost  invariable  words  used  in  the  Constitution  and  Laws  of  this  State 
for  fixing  the  terms  of  office.  Thus  it  is  said  of  the  Governor,  "  He 
shall  hold  his  office  for  the  term  of  four  years"  The  same  is  said  of  the 
Secretary  of  State,  the  Auditor,  the  Treasurer,  the  Attorney  General » 
the  Judges,  the  Sherifits,  and  Clerks.  Does  any  body  suppose  that  these 
provisions  entitle  one  of  these  officers,  who  may  be  appointed  in  the 
middle  of  a  term,  to  hold  for  a  full  term  ?  When  the  law  says  that 
"the  Public  Administrator  shall  hold  his  office  for  the  term  of  four 
years"  it  means  precisely  what  it  does  when  it  uses  the  same  words  with 
reference  to  other  officers.  It  means  to  fix  the  '-'term"  of  the  office, 
i.  e.,  the  longest  time  it  may  be  occupied  without  re-appointment ;  but 
does  by  no  means  imply  that  every  incumbent  shall  hold  it  for  four 
years,  regardless  of  the  time  at  which  that  term  began,  and  of  the  time 
he  was  appointed.  The  effect  of  defendant's  argument  is  to  make  the 
term  of  this  office  depend  upon  the  mere  agreement  and  consent  of  the 
executive  and  incumbent,  instead  of  making  it  dependent  upon  the  law. 
Its  duration  is  at  the  caprice  of  these  functionaries.  Thus,  they  say 
that  Foulke  was  appointed  2d  April,  1870,  and  his-  term  expired  with  his 
resignation  in  June,  1872.  That  Parker's  first  term  commenced  on  the 
14th  June,  1872,  the  date  of  his  appointment,  and  expired  14th  June, 
1875,  the  date  of  his  present  commission,  and  the  date  at  which  he  and 
the  Executive  tacitly  agreed  that  the  term  should  end.  This  is  to  com- 
pletely confound  the  term  of  that  office  with  Parker's  tenure  of  it  The 
latter  is  within  the  control  of  the  parties,  and  may  be  longer  or  shorter, 
according  to  circumstances  ;  but  the  former  is  not  The  term  remains 
invariable,  always  the  same,  and  is  not  subject,  in  its  duration,  to  the 
wishes  or  agreements  of  any  persons  whomsoever;  while  the  tenure  of 
an  incumbent  may  always  be  terminated  by  his  resignation  and  its  ac- 
ceptance. During  one  term  there  may  be  several  tenures,  but  there  can 
not  be  several  terms  in  one  tenure. 

There  Is  no  sort  of  analogy  between  this  case  and  that  of  "Kelly  vs. 
Gilly,"  5  A.  534.     To  make  the  cases  parallel,  the  act  creating  this 
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office  should  authorize  the  Governor  "  to  appoint  as  many  public  admin- 
istrators as  he  deems  necessary;"  just  as  the  law  provides  relative  to 
notaries.  Then  we  could  say  of  public  administrators  what  the  Court 
does  in  that  case  of  notaries  :  "  The  law  does  not  require  the  Governor 
to  fill  vacancies  as  to  the  office  of  notary  public,  but  to  appoint  the  notaries 
that  may  be  necessary.  *  *  *  The  notary  appointed  "does  not  Jill  the 
unexpired  term  of  his  predecessor,  but  is  appointed  a  notary  under  the 
law,  and  is  entitled  to  hold  the  office  for  four  years  from  the  date  of  his 
appointment."  And  why  ?  Because  each  notary,  in  the  opinion  of  that^ 
Court,  is  appointed  to  a  different,  independent  office,  never  before  held 
or  occupied  by  any  predecessor — that  notaries  had  no  predecessors  in 
the  proper  and  legal  sense  of  that  term  ;  since  it  is  not  necessary  that 
one  should  go  out  of  office  before  another  comes  in  —  the  Governor 
having  authority  to  appoint  ad  libitum.  Their  possession  of  the  records 
of  notiirics  who  may  have  died  or  resigned,  or  whose  terms  may  have 
expired,  was  not  by  virtue  of  successorship,  but  by  virtue  (as  said  in 
"Kelly  vs.  Gilly")  of  the  direction  of  the  Governor,  whose  duty  as 
chief  executive  is  "to  take  care  of  and  preserve  the  public  property 
and  records,  where  the  laws  have  not  otherwise  provided."  The  whole 
decision  in  Kelly  vs.  Gilly  rests  upon  this  fundamental  proposition,  that 
there  are  as  many  offices  as  there  are  notaries,  and  that  there  is  no  suc- 
cession among  them.  Can  such  a  proposition  be  predicated  of  public  ad- 
ministrators ?  It  is  absurd  to  contend  that  it  can,  for  there  can  be  but 
one  public  administrator  at  one  time.  There  is  but  one  office,  and  each 
incumbent  is  successor  of  the  one  who  preceded  him. 

We  hold,  therefore,  that  the  first  term  of  the  office  of  public  admin- 
istrator expired  on  the  5th  March,  1874,  and  that  the  second  term  thereof 
expired  on  the  5th  March,  1878.  That  Parker's  first  appointment  on 
14th  June,  1872,  was  for  the  vacancy  created  by  Foulke's  resignation,  and 
was  not  made  to  fill  what  is  sometimes  called  "  an  original  vacancy," 
i  e.,  one  caused  by  expiration  of  the  term.  That  his  second  appointment  ^ 
on  June  10th,  1875,  was  for  the  residue  of  the  unexpired  term  com- 
mencing 5th  March,  1874,  and  ending  5th  March,  1878.  That  his  tenure 
from  5th  March,  1874,  to  10th  June,  1875,  was  by  virtue  of  that  provision, 
common  to  this  statute  and  the  general  law,  authorizing  him  to  hold 
over  until  his  successor  was  appointed.  That  this  time,  during  which 
he  held  over,  constituted  legally  no  part  of  the  first  term  of  said  office,, 
and  that  the  fact  that  no  appointment  was  made  on  5th  March,  1874,  did 
not  continue  the  first  term  of  the  office  beyond  that  day.  These  views 
render  it  unnecessary  to  discuss  the  authorities  cited  from  9  Wheaton, 
734,  and  the  opinions  of  Attorney  Generals  Taney,  Berrien,  and  Mason, 
relative  to  the  effect  of  the  acceptance,  by  an  incumbent,  of  a  new  com- 
mission before  the  expiration  of  liis  old  one ;  since  we  hold  that  Parker's 
76 
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first  commission  had  expired  before  the  second  one  was  issued  to  him. 
The  judgment  appealed  from  is  erroneous,  and  must  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  court  a  qxia  be  annulled,  avoided,  and  reversed ;  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the  relator,  Daniel  Wilson,  be  and 
he  is  hereby  decreed  to  be  the  lawful  Public  Administrator  of  the  par- 
ish of  Orleans,  and  as  such  entitled  to  hold  and  exercise  the  same  ;  and 
it  is  further  decreed  that  E.  T.  Parker  unlawfully  holds  said  office,  and 
he  (said  Parker)  is  hereby  ordered  to  deliver  and  turn  over  to  said 
Wilson  said  oflQce,  together  with  its  books,  papers,  and  archives,  and  to 
pay  costs  of  this  suit  in  both  courts. 


No.  771. 

W.  P.  Weight  et  al.  vs.  Liverpool,  London  &  Globe  Insurance 

Company. 

A  foreif?n  corporation,  represented  by  a  fireneral  a^rent,  and  local  Board  of  Directors 
residing:  In  the  city  of  New  Orleans,  can  not  be  brought  Into  court  by  a  citation 
served  on  a  local  agent  domiciled  in  one  of  the  country  towns  of  Louisiana, 
who  is  only  authorized  to  receive  applications  for  insurance,  and  Kivo  bindin^r 
reoeiptsfor  the  same,  and  who  has  not  exercised,  or  represented  that  he  pos- 
sessed, any  other  authority. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

Cohh  &  Gunby  for  plaintiffs  and  appellees. 

TT.  W.  Farmer  and  Frank  P.  Stubls  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  The  plaintiffs  sue  upon  a  contract  of  insurance  effected 
through  one  Behen,  acting  as  agent  for  that  purpose  at  the  town  of 
Monroe,  in  Ouachita  parish.  The  allegation  and  proof  are  that  the  de- 
fendant is  a  foreign  corporation  having  no  domicile  in  the  State,  but 
having  a  general  agency  and  board  of  directors  in  the  city  of  New 
Orleans  for  the  conduct  of  business  of  the  company  in  Louisiana.  This 
suit  was  instituted  in  the  parish  of  Ouachita  by  means  of  citation  ad- 
dressed to  and  served  upon  J.  E.  Behen  as  agent  of  the  defendant  com- 
pany. He  excepted  that  he  had  no  authority  to  stand  in  judgment  or 
represent  the  absent  defendant;  and  further,  that  said  defendant  had 
a  New-Orleans  department  under  the  management  of  Andrew  Foster 
Elliott  of  said  city  as  general  agent  and  a  board  of  directors,  also  re- 
siding in  said  city,  of  which  one  Urquhart  was  chairman,  and  that  suit 
should  have  been  brought  there.  He  also  denied  his  authority  to  ac- 
cept or  pay  losses,  and  averred  that  his  authority  wajs  confined  to  solicit- 
ing insurance,  receiving  and  forwarding  applications,  collecting  and 
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receipting  for  premiums,  and  issuing  what  are  termed  binding  receipts 
to  hold  good  for  a  limited  time,  subject  to  the  approval  of  the  New- 
Orleans  department  or  agency,  and  to  the  terms  and  conditions  of  the 
policies  of  the  company,  wherefore  the  court  was  without  jurisdiction. 
It  was  admitted  on  the  trial  below  that  Behen  had  a  printed  sign  stuck 
up  hi  front  of  his  place  of  business  as  agent  for  the  defendant  and 
other  Insurance  companies.  It  is  however  shown  that  the  only  author- 
ity or  power  conferred  upon  him  was  derived  from  a  letter  or  commis- 
sion dated  New  Orleans  twenty-fifth  of  May,  1876,  addressed  to  him  at 
Monroe,  La.,  as  follows : 

"  Dear  Sir — By  this  present  you  are  duly  authorized  to  receive  ap- 
plications for  insurance  for  this  company  and  to  issue  the  usual  binding 
receipt  for  same  until  approval  by  this  office. 
"  Your  obedient  servant, 
"(Signed)  Andbew  Foster  Elliott, 

Recording  Secretary." 

Elliott  testified  in  response  to  interrogatories  of  plaintiffe  that  the 
foregoing  was  Behen's  commission  as  agent  of  the  company;  that  no 
additional  commission  had  been  since  issued,  and  that  Behen  had  no 
other  power  than  as  therein  set  forth ;  and  no  authority  to  appear  in 
court  in  any  judicial  proceedings;  that  all  proofs  of  loss  and  applica- 
tions for  the  payment  of  losses  in  this  department  are  made  to  the  resi- 
dent secretary  and  by  him  submitted  to  the  board,  and  when  approved 
are  paid  by  the  secretary  in  New  Orleans;  that  the  company  has  a  New- 
Orleans  department  and  general  agent  for  Louisiana,  to  wit,  himself; 
that  he  resides  in  New  Orleans ;  and  is  also  resident  secretary  of  the 
company,  which  is  a  foreign  one,  domiciled  in  England,  and  from  which 
all  the  rights  and  powers  of  the  Louisiana  agency  are  derived,  and  that 
the  American  branch  of  said  company  has  separate  capital  under  the 
control  of  trustees  for  American  policy  holders  to  the  extent  of  over 
three  millions  of  dollars.  He  further  swears  that  Behen  is  furnished 
with  printed  forms  of  application  and  -receipt,  and  has  no  authority  to 
change  or  erase  from  them  in  any  way. 

It  does  not  appear  that  Behen  ever  acted  or  professed  either  to  the 
plaintifife  or  any  one  else  to  have  authority  in  excess  of  the  powers  con- 
ferred by  the  before-recited  commission,  and  we  do  not  consider  it  ma- 
terial for  the  present  Inquiry  whether  he  was  agent  of  the  company  or 
simply  of  the  New-Orleans  department ;  his  powers  were  the  same  in 
•either  case.  The  receipt  sued  on  simply  certifies  that  the  insured  had 
effected  insurance  against  loss  or  damage  by  fire  subject  to  the  con- 
ditions of  the  company's  policies  on  the  property  described  therein,  and 
that  the  certificate  is  binding  for  thirty  days,  unless  a  policy  is  sooner 
delivered  or  notice  is  given  that  the  risk  is  declined.    And  so  far  from. 
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indicating  that  Behen,  ^ho  signed  it,  had  power  to  issue  policies,  as  !» 
usual  with  general  agents,  or  that  he  had  the  powers  usually  incident  to 
such  agencies,  the  fact  of  the  issuance  of  the  binding  receipt  (as  it  is 
termed)  in  such  form  instead  of  a  policy,  indicated  very  clearly  that  ho 
had  no  such  general  powers,  but  only  the  limited  ones  stated  in  the  let- 
ter of  commission,  and  that  his  action  was  subject  to  the  approval  of 
the  New-Orleans  department  or  some  other  authority  not  present  from 
whom  the  policy  should  emanate,  and  that  the  insured  must  have 
been  and  was  affected  with  notice  of  those  facts  at  the  time  the  receipt 
was  issued.  We  think  the  evidence  sustains  the  exception  that  Behen 
had  no  authority  to  represent  the  defendant  company  in  any  suit  or 
Judicial  proceeding,  either  when  this  suit  was  brought  or  at  any  other 
time,  and  that  the  district  court  of  Ouachita  was  without  jurisdiction 
of  the  defendant  company,  which  if  suable  otherwise  than  by  atta^ih- 
ment,  or  where  it  had  property  by  the  appointment  of  an  attorney  ad 
hoc,  would  seem  from  the  present  record  to  have  been  so  suable  only 
through  its  agency  in  the  city  of  New  Orleans. 

The  case  of  Michael  vs.  Mutual  Insurance  Company  of  Nashville^ 
10  An.  737,  relied  upon  by  the  judge  a  quo  and  plain tififs'  counsel,  has  no 
explication  to  the  facts  of  the  present  case.  There  the  exception  ad- 
mitted that  the  person  upon  whom  citation  was  served  had  been  agent 
of  the  absent  company,  but  averred  that  he  was  so  no  longer.  It  did  not 
appear  that  the  company  had  any  other  agents  in  Louisiana  than  John- 
son, who  had  issued  the  policy,  and  the  court  held  that  a  foreign  in- 
surance company  doing  business  through  an  agent  in  New  Orleans,  and 
taking  risks  in  Louisiana,  can  not  be  permitted  to  frustrate  a  claim  in  a 
Louisiana  court  upon  a  contract  made  with  it  by  revoking  the  power  of 
the  agent  on  the  eve  of  the  institution  of  suit  for  a  loss  of  which  it  has 
been  notified,  a  doctrine  which  is  perfectly  correct,  as  was  the  decision 
under  the  facts  of  that  case.  Here,  however,  there  is  no  question  of 
the  revocation  of  a  power  once  existing,  but  a  denial  of  power  at  any 
time  in" Behen,  who  alone  was  cited  to  represent  or  stand  in  judgment 
for  the  absent  defendant  company.  The  case  of  Quinn  vs.  Manhattan 
Life  Insurance  Company  of  New  York,  28  An,  135,  also  cited  by  the 
plaintiffs*  counsel,  is  equally  irapplicable.  There  was  no  question  of 
Jurisdiction  or  of  authority  to  defend  suit  or  stand  in  judgment  in  the 
cose.  On  the  contrary,  although  the  defendant  company  had  withdrawn 
its  Louisiana  agency,  and  so  advertised,  and  also  notified  the  plaintiff 
more  than  a  year  before  the  institution  of  suit,  the  trial  was  purely  on 
the  merits,  and  the  defendant  company  appeared  by  counsel  and  ob- 
tained judgment  rejecting  the  plaintifiTs  demand;  and  in  that  case  the 
court  said  there  was  no  law  requiring  foreign  insurance  companies  taking 
policies  within  this  State  to  keep  an  agency  within  its  borders.    We 
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think  the  law  is  correctly  stated  by  Wood  on  Fire  Insurance  in  the  pas- 
sage quoted  in  the  brief  of  plaintiffe'  counsel, "  that  the  same  rules  apply 
to  insurance  companies  as  apply  in  case  of  individuals,  and  a  person  who 
is  clothed  with  power  to  act  for  them  at  all  is  treated  as  clothed  with 
authority  to  bind  them  as  to  all  matters  within  the  scope  of  his  real  or 
apparent  authority,  and  that  third  persons  are  not  bound  to  make  in- 
quiry beyond  their  apparent  powers."  Sec.  383,  p.  624.  This,  however, 
must  be  taken  in  connection  with  and  subordination  to  the  positive 
provisions  of  our  own  law,  which  require  that  the  power  to  defend  a 
suit  shall  be  express  and  special.  C.  C.  2997-98.  Indeed,  the  principle 
referred  to  relates  rather  to  the  power  to  bind  the  corporation  by  the 
acts  or  contracts  of  the  agent  than  to  the  special  matter  of  represent- 
ing it  in  judicial  proceedings.  And  in  the  present  case  no  act  or  fact 
shown  can  be  interpreted  into  the  representation,  appearance,  or  exercise 
of  any  other  or  greater  powers  in  Behen  than  those  conferred  by  the 
written  commission  already  quoted,  or  than  as  shown  by  the  evidence 
of  Elliott  and  other  witnessee. 

In  Fuselier,  Administrator,  vs.  Eobin,  4  An.,  the  doctrine  of  the 
Xiouisiana  law  in  accordance  with  our  Code  was  announced  to  be  that 
the  power  to  represent  a  principal  in  the  defense  of  actions  is  not  one  of 
administration.  Such  a  power  can  result  only  from  the  express  terms 
of  an  instrument,  or  from  an  implication  so  clear  as  to  be  irresistible. 
And  the  absent  defendant  with  foreign  domicile  had  one  agent  in  Pointe 
Coupee  who  had  authority  to  institute  and  prosecute  suits,  and  another 
in  New  Orleans  with  power  to  defend  also,  and  the  court  held  that  he 
could  only  be  sued  at  the  domicile  of  the  New-Orleans  agent.  This  case 
is  referred  to  and  the  doctrine  re-affirmed  in  Dickson  vs.  Morgan,  6  An. 
562.  In  De  Lizardi  et  als.  vs.  Pouverin  et  als.,  4  E.,  the  court  said  that 
where  the  power  was  a  limited  one  (as  in  the  present  case)  it  can  not  be 
extended  beyond  what  is  expressed  therein.  In  Rowland  vs.  Pascal's 
Executors,  10  La.,  598,  it  was  held  that  when  there  is  nothing  to  show 
the  character  of  the  mandate  with  which  an  attorney  is  clothed  it  will  not 
he  presumed  that  he  had  authority  to  receive  service  of  citation.  In  Sloan 
vs.  Menard,  5  An.  218,  a  general  authority  and  public  notice  to  all  per- 
sons that  the  agent  was  authorized  to  attend  to  the  business  of  the 
principal  in  his  absence  was  held  not  to  f»uthorize  the  agent  to  bring  the 
principal  into  court  as  a  defendant,  and  judgments  so  obtained  against 
him  were  annulled.  In  Dawson  vs.  Landreaux,  29  An.  363,  it  was  held  that 
even  the  admission  of  an  alleged  agent  that  he  was  authorized  to  repre- 
sent a  third  person  in  a  suit  does  not  prove  the  agency,  and  that  the 
tiuthority  to  represent  an  absent  defendant  in  a  suit  must  be  shown  ex- 
5)ressly  or  from  implication  so  clear  as  to  be  irresistible. 

It  is,  however,  needless  to  multiply  authority  on  a  point  so  well  set- 
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tied  In  Louisiana.  We  think  it  probable  from  the  evidence  that  the  ab- 
sent corporation  might  have  been  suable  in  New  Orleans ;  it  certainly 
was  not  In  Ouachita,  under  the  evidence  in  this  record,  otherwise  than 
by  an  attachment,  or,  at  all  events,  by  the  appointment  of  a  curator  or 
attorney  ad  hoc  in  case  property  was  found  in  the  parish,  which  fact  does 
not  appear  in  the  present  case.  Fortunately,  henceforward  all  difficulty 
on  this  subject  will  be  removed  by  the  act  of  1877  requiring  foreign  cor- 
porations doing  business  in  this  State  to  establish  and  make  public  a 
domicile  and  agency  therein  for  the  purposes  of  suit. 

It  is  therefore  ordered,  adjudged,,  and  decreed  that  the  judgment 
of  the  court  below  be  and  it  is  avoided  and  reversed,  and  it  is  now 
ordered  that  the  exception  to  the  capacity  of  J.  E.  Behen  to  defend  this 
suit  and  stand  in  judgment,  and  to  the  jurisdiction  of  the  district  court 
of  Ouachita  be  maintained,  and  that  plaintifDs'  suit  be  dismissed  at  their 
cost  in  both  courts. 


No.  787. 
M.  L.  Kelly  vs.  G.  M.  Sandidoe  et  al. 

The  hTpothecatory  action  can  not  be  maintained  unless  the  evidence  shows  that 
amicable  demand  on  the  debtor  for  the  payment  of  the  hypothecary  debt  was- 
made  in  a  formal  manner,  thirty  days  previous  to  brinfirinR  the  suit. 

The  creditor  who  brings  the  hypothecary  action  must  declare  on  oath  that  the  debt 
is  really  due  him.  and  that  he  has  demanded  payment  of  his  debtor  thirty  day» 
previous  to  brinfrlnfi:  the  suit. 

Where  a  settlement  is  made  after  the  termination  of  a  tutorship, by  which  the  for- 
mer ward  accepts  the  former  tutor's  individual  obligation,  payable  at  a  distant 
day,  in  lieu  of  the  security  of  his  bond,  and  the  legal  mort^a^e  resultins:  from 
its  record,  the  former  ward  loses  all  recourse  on  the  property  of  the  tutor  which 
has  passed  into  the  bona  fide  ownership  of  a  third  person. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   ParsonSy  J. 

Bussy  &  Morgan  for  plaintiff  and  appellee. 

Newton  &  Hally  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Mark  Gouder  was  appointed  tutor  to  the  plaintifr 
In  1859,  and  gave  bond  for  six  thousand  dollars,  which  was  recorded.  At 
that  time  he  owned  a  tract  of  land  in  Morehouse  of  two  hundred  and 
twelve  acres,  which  through  several  mesne  conveyances  has  become  the 
property  of  the  defendants.    This  suit  is  to  enforce  her  mortgage  upon  it^ 

The  tutorship  was  termhiated  by  the  marriage  of  the  plaintiff  In 
1866.  She  and  her  husband  took  a  rule  in  1869  upon  Oouder  to  file  an 
account  of  the  tutorship.  He  filed  a  partial  account,  and  asked  for  fur- 
ther time  to  complete  it    In  January  1871  they  had  a  settlement    Th^ 
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indebtedness  of  the  former  tutor  was  fixed  in  round  numbers  at  two 
thousand  dollars,  and  they  agreed  to  separate  it  into  six  equal  instal- 
ments, the  first  of  which  he  paid  cash,  and  for  the  others,  gave  his  five 
notes  maturing  from  one  to  five  years  after  the  settlement.  This  suit  was 
instituted  in  1875,  and  service  was  made  in  September  and  October  of 
that  year  on  the  two  defendants.  Gouder  has  not  been  sued  at  any 
time  on  these  notes. 

The  action  is  hypothecary,  and  is  based  upon  the  mortgage  result- 
ing from  recording  the  tutor's  bond  in  1859,  and  from  recording  a  state- 
ment of  the  tutor's  indebtedness  prior  to  1870,  under  the  Constitution  of 
1868  and  the  act  of  the  general  Assembly  thereunder. 

The  defendants  except  on  several  grounds,  of  which  only  these  need 
be  noticed,  1.  That  the  thirty  days  demand  has  not  been  made  of  the 
debtor  prior  to  the  institution  of  this  action ;  2,  that  affidavit  of  the 
existence  of  the  debt  was  not  made  by  the  plaintiflf ;  3,  that  the  alleged 
claim  of  the  plaintifif  has  not  been  judicially  ascertained,  and  determined 
contradictorily  with  her  debtor.  In  their  answer,  they  plead  in  defence, 
that  the  plaintiff  has  made  a  voluntary  and  extra-judicial  settlement 
with  her  tutor,  which  releases  his  bond,  and  the  mortgage  created  by  the 
tutorship. 

It  is  a  condition  precedent  to  the  institution  of  the  hypothecary 
action,  that  amicable  demand  shall  have  been  made  of  the  debtor  for 
the  payment  of  the  hypothecary  debt  thirty  days  previous  to  bringing 
the  suit.  Code  of  Practice,  art.  69.  The  demand,  contemplated  and 
provided  for  by  this  article  has  not  been  made.  The  only  demand  of 
which  there  is  any  proof  is  the  ten  days  demand  made  of  the  third  pos- 
sessor, and  we  have  no  means  of  knowing  that  even  that  was  made  prior 
to  the  filing  of  the  suit,  since  this  Record  presents  the  singular  feature 
of  not  exhibiting  the  filing,  or  the  date  of  filing,  of  any  paper  copied  in 
it.  The  ten  days  notice  is  dated  Aug.  24, 1875,  was  received  by  the  sher- 
iff on  the  27th.,  and  served  on  28th.  of  same  month.  When  the  suit 
was  filed  does  not  appear.  For  aught  that  the  Record  shews,  it  may 
have  been  filed  before  the  notice  was  issued  or  served.  The  citation 
upon  the  petition  was  served  on  one  defendant  Sept.  20,  and  on  the  other 
Oct.  9.  But  assuming  that  the  suit  was  not  filed  until  after  the  expiration 
of  ten  days  from  Aug.  28th.,  the  date  of  service  of  that  notice,  there  is  still 
wanting  any  evidence  of  the  demand  upon  the  debtor  thirty  days  before. 

The  testimony  of  Gouder,  who  now  lives  in  Texas,  was  taken  under 
commission,  and  he  was  asked  if  demand  of  payment  of  the  notes  had 
not  been  made  of  him.  He  answered  that  demand  of  the  payment 
of  each  note,  as  it  matured,  had  been  made  of  him  by  the  plaintiffs 
counsel  by  letter.  This  is  not  the  demand  contemplated  by  the  Code  of 
Practice  as  the  necessary  precursor  to  the  institution  of  the  hypothecary 
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action  against  a  third  possessor  of  property,  but  the  demand  ordinarily 
made  of  a  maker  of  a  note  prior  to  the  institution  of  a  suit  against  him 
personally  for  the  recovery  of  the  amount  of  the  note.  The  formal 
demand,  as  set  forth  in  the  article  above  cited  must  be  made,  or  the 
action  fails.  Broussard  v.  Philips,  6  New  Series,  310.  Robichaud  v. 
Worshara,  4  La.  125. 

It  is  also  prescribed  that  the  creditor  who  brings  the  hypothecary 
action  must  declare  on  oath  that  the  debt  is  really  due  him,  and  that  he 
has  demanded  payment  of  his  debtor  thirty  days  previous  to  bringing 
the  suit.  Code  of  Practice,  art.  70.  But  it  has  been  held  that  where  the 
creditor  proceeds  via  onUnaria,  such  oath  is  not  necessary.  Smith  v. 
Blunt,  2  La.  132.    Gravier  v.  Baron,  4  La.  239.    . 

There  was  no  judicial  ascertainment  of  the  sum  due  by  the  tutor  to 
his  ward.  Gibbs  v.  Lum,  29  Annual,  531.  Long  after  she  had  become 
aid  juris,  she  made  an  extra-judicial  settlement  with  her  tutor  of  bis 
tutorship,  and  by  concert  with  him  established  a  fixed  sum  as  the  amount 
due  her,  and  voluntarily  entered  into  an  arrangement  with  him,  whereby 
the  sum  due  was  divided  in  several  instalments,  the  first  of  which  was 
paid  cash,  and  the  last  was  not  to  be  paid  until  five  years  thereafter. 
Eve  1  if  such  voluntary  and  extra-judicial  settlement  of  a  tutor's  accounts 
be  sufficient  to  base  an  hypothecary  action  against  property  alienated  by 
him,  and  in  the  ownership  of  a  third  posses-^or,  a  question  not  necessary 
now  to  he  decided,  we  think  such  settlement,  made  as  in  this  case  with 
postponement  of  the  time  of  payment  to  a  distant  day,  and  by  the 
acceptance  of  the  tutor's  iudiviiiual  obligations  in  lieu  of  the  security  of 
his  bond,  and  the  h  gal  mortgage  resulting  from  recording  it,  destroyed 
the  right  of  the  former  ward  to  have  recourse  upon  the  property  of  the 
tutor  which  ha<i  passed  into  the  possession  and  bona  /?<?**  ownership  of 
third  persons. 

The  i)lalntiflC  took  the  settlement  of  her  tutorship  out  of  the  hands 
of  the  law,  and  made  one  for  herself,  by  the  terms  of  which  she  must 
abide.  To  permit  her  to  arljust  her  accounts  with  her  former  tutor,  as 
her  inclination  or  his  sngprestion  prompted,  and  after  that  arrangement 
had  become  unproductive  of  benefit  to  her,  to  pureue  the  third  possessora 
of  his  property  through  the  hypothecary  action,  would  be  introducing 
a  new  and  additional  harsh  feature  in  that  proceeding,  and  would  open 
the  door  to  collusive  settlements  which  might  work  incalculable  injury. 
The  judgment  of  the  lower  court  is  erroneous. 

It  is  ordered,  adjudged,  an<l  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  there  be  now  judgment  in  favour 
of  the  defendants  against  the  plaintiff  upon  her  demand,  and  for  her 
costs  in  the  lower  court,  and  the  costs  of  appeal, 

Reiit^aring  refused 
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J.  C.  Williams  vs.  Wm.  Heffner,  Sheriff,  et  al.  Jos  140 

'  *  105    142| 

An  allcfjed  sale  of  his  property  by  a  debtor  can  have  no  effect  as  against  a  creditor 
who  has  attached  the  property,  when  the  purchaser  of  the  property  falls  to  show 
that  the  act  of  sale  was  filed  or  recorded  before  attachment  was  levied. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,  J. 

Nuit  &  Leonard  for  plaintiff  and  appellee. 

Wm,  H.  Wise  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Hamilton  &  Co.  being  creditors  of  one  J.  C.  Grigg  for  a 
large  amount  sued  out  an  attachment  against  his  property,  under  which 
writ  the  sheriff  seized  and  took  possession  of  the  land  in  controversy  in 
this  case.  The  seizure  under  the  attachment  was  made  about  four  or 
five  p.  m.  on  January  9, 1874.  But  on  the  morning  of  January  9, 1874, 
Grigg  and  his  half-brother,  J.  C.  Williams,  plaintiff  herein,  had  gone 
before  the  recorder  and  passed  an  act  whereby  said  Grigg  purported  to 
sell  to  his  brother,  J.  C.  Williams,  the  land  in  controversy  for  ^7000 ;  of 
which  $1000  is  stated  to  be  cash  ;  $2000  assumpsit  of  a  mortgage  to  one 
Moore ;  and  for  the  balance,  $4000,  the  purchaser  executes  his  note  at 
twelve  months.  There  is  nothing  to  show  the  date  of  the  filing  or  regis- 
tering of  this  deed  beyond  the  certificate  of  the  recorder,  given  on 
November  15, 1877,  that  the  act  is  "  now  on  file  and  record  "  in  his  office. 

Hamilton  &  Co.  proceeded  in  their  attachment  suit  to  judgment 
against  Grigg,  obtained  recognition  of  their  attachment  privilege,  issued 
execution  thereon,  and  seized  and  advertised  the  property  attached  for 
sale.  Williams,  alleging  his  inability  to  give  bond  for  injunction,  filed 
this  third  opposition  to  the  sale,  citing  the  sheriff  and  Hamilton  &  Co. 
as  defendants.  The  sale  proceeded,  and  Hamilton  &  Co.  bought  the 
property.    They  answer  the  opposition  of  Williams  by  alleging : 

1.  That  they  seized  and  attached  the  property  before  the  said  pre- 
tended sale  could  have  effect,  and  have  bought  the  property  under  said 
attachment  proceeding. 

2.  That  the  sale  from  Grigg  to  the  plaintiff  was  a  fraudulent  simu- 
lation. 

Both  defenses  are  good. 

1.  The  plaintiff  has  failed  to  show  that  his  deed  was  filed  or  recorded 
as  the  law  directs  before  Hamilton  &  Co.  attached. 

2.  Williams  and  Grigg  are  brothers.  Grigg  is  shown  to  have  been 
greatly  embarrassed  and  insolvent.  He  stated  to  one  of  the  witnesses 
a  few  days  before  this  pretended  sale  that  he  wanted  to  dispose  of  his 
property, "  to  beat  old  Hamilton,  i£  he  could."    Williams  is  shown  to 
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have  been  impecunious,  without  credit,  industry,  or  enterprise;  living 
most  of  the  time  with  his  mother.  The  31000  cash  payment,  as  usual  in 
such  cases,  turns  out  to  be  a  pretended  stale  indebtedness,  due  years 
before  by  Grigg  to  plaintiff  and  another  brother  for  loaned  money  and 
an  indefinite  amount  of  cotton.  The  only  evidence  that  this  claim  ever 
existed  is  Grigg,  and  he  represents  it  as  being,  so  far  as  the  3500  bor- 
rowed is  concerned,  money  borrowed  by  his  aged  and  almost  indigent 
mother  for  his  said  two  brothers,  who  loaned  it  to  him.  One  of  the  brothers, 
E.  D.  Williams,  was  sworn  as  to  the  reality  of  the  sale  from  Grigg  to  J. 
C.  Williams,  but  he  knows  nothing  except  what  they  had  told  him.  He 
is  silent  as  to  this  pretended  loan.  Plaintiff  prudently  does  not  testify, 
nor  does  the  mother. 

In  our  opinion  the  whole  transaction  between  J.  0.  Williams  and 
Grigg  is  an  audacious  and  fraudulent  simulation^  so  transparent  as  to  be 
almost  ludicrous. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  that  there 
be  judgment  rejecting  the  demands  of  J.  C.Williams  at  his  costs  in  both 
courts. 

Mr.  Justice  Egan  recused. 


No.  818. 

The  State  vs.  E.  H.  Doane  et  al. 

The  sureties  on  the  appearance  bond  of  one  committed  on  a  felonious  charge  aro 
entitled  to  be  released  from  their  bond,  after  the  dischar^re  of  the  srand  jury  at 
•  the  first  term  of  court  after  the  execution  of  the  bond,  without  findincr  a  true 
biU. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.   Parsons,  J. 

W.  K  Pbtts,  District  Attorney,  for  the  State  and  appellant. 

Wells  &  Williams  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  E.  H.  Doane  was  charged  with  being  an  accessory 
before  the  fact  to  the  murder  of  Isaac  Myrick,  and  after  a  preliminary 
examination,  was  held  in  a  bond  of  five  thousand  dollars  by  the  com- 
mitting magistrate  to  answer  the  charge  before  the  District  Court.  He 
gave  the  bond  with  two  sureties.  That  court  afterwards  met  at  the  reg- 
ular time  for  its  next  ensuing  term,  and  a  grand  jury  was  empanelled* 
which  failed  to  find  a  bill  against  Doane.  After  the  discharge  of  the 
grand  jury,  Doane's  sureties  moved  to  be  released  from  their  bond. 

The  State  opposed  their  discharge  for  the  reason  that  although  the 
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grand  jury  had  not  found  a  true  bill  against  Doane  at  that  term,  non 
constat  that  a  subsequent  grand  jury  would  not  find  such  a  bill  at  some 
subsequent  term,  and  the  crime  being  imprescriptible,  Doane  was  liable 
always  to  an  indictment.  The  State  also  contended  that  the  sureties 
must  be  held  bound  until  the  grand  jury  had  acted  on  the  charge,  and 
returned,  "  not  a  true  bill." 

If  the  sureties  to  a  bond  of  this  kind  must  be  held  bound  until  a 
second  term  of  the  court  is  held,  and  a  second  grand  jury  has  been 
empanelled  and  discharged,  they  may  be  held  until  any  subsequent  term 
of  court,  or  forever.  They  were  entitled  to  a  discharge  from  the  appear- 
ance bond  after  the  discharge  of  the  grand  jury  at  the  first  term  after 
the  execution  of  the  bond,  without  finding  a  true  bill. 

The  failure  of  the  grand  jury  to  indict  the  accused  does  not  of  itself 
relieve  him  of  liability  to  a  future  prosecution.  That  can  only  be  done 
by  the  jury  acting  on  the  charge,  and  returning,  "  not  a  true  bill."  But 
that  is  not  the  question  here,  but  solely,  whether  the  sureties  to  his 
appearance  bond  should  be  released  by  a  judgment  of  court  under  the 
facts  shewn.    We  think  they  were  properly  released  from  their  bond. 

Judgment  affirmed. 


No.  871. 
Helena  Snider  et  al.  vs.  Leonard  Cutuff  et  al. 

Until  the  rendition  of  an  account,  and  classification  of  the  debts  of  the  succession^ 
the  executor  can  not.  even  under  an  order  of  court,  transfer  to  one  creditor,  in 
compensation  or  payment  of  his  debt,  an  asset  of  the  succession.  Such  a  trans- 
fer is  null  and  void. 

"Where  the  vendee  of  succession  property  fold  on  a  twelve-months  bond  fails  to  par 
the  price,  the  executor  may  resolve  the  sale,  and  recover  the  property, 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,  J. 

W.  A,  Seay  and  K  C,  Blanchard  for  plaintiffe  and  appellants. 

Land  &  Taylor,  W,  H,  Wise,  and  Nutt  &  Leonard  for  defendants  and 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  property  of  the  succession  of  Mildred  S.  Cutliflf^ 
on  application  of  her  husband,  R  A.  Cutliff,  as  executor,  was  sold  to  pay 
debt,  on  twelve-months  credit,  the  purchasers  executing  twelve-months 
bonds. 

Among  other  property  sold  was  the  "  Southern  Hotel,"  in  Shreve- 
port,  adjudicated  to  A.  H.  Leonard  for  $13,600,  for  which  he  gave  a 
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twelve-months  bond  with  F.  A.  Leonard  as  security.  The  deed  to  Leon- 
ard was  recorded  in  Conveyance  Book,  February  26, 1874,  but  there  was 
no  registry  in  Mortgage  Book  until  twenty-second  January,  1875.  Prior 
to  this  registry  in  Mortgage  Book,  to  wit,  on  December  30, 1874,  Snider  & 
Holmes,  plaintififs  herein,  obtained  and  registered  in  the  Mortgage  Book 
a  judgment  against  A.  H.  Leonard,  thereby  acquiring  a  judicial  mort- 
gage on  his  property  in  Caddo. 

On  application  of  the  executor,  ex  parte,  the  parish  judge  ordered 
that  "  he  be  authorized  to  pay  the  debts  due  by  the  succession  by  trans- 
ferring to  the  creditors  the  twelve-months  bonds  given  by  the  pur- 
"Chasers  of  the  property  at  the  said  succession  sale.  This  order  was 
granted  and  its  execution  attempted  to  be  carried  out  with  some  of  the 
creditors.  This  was  before  there  was  any  account  rendered  or  classifi- 
cation of  debts  in  the  probate  court,  and  before  any  judicial  ascertain- 
ment of  the  solvency  of  the  succession — that  being  yet  an  open  and  dis- 
puted question. 

The  twelve-months  bond  of  A.  H.  Leonard  was  a  large  one — ^for 
813,600— larger  than  the  debt  of  any  one  creditor.  Thereupon  the  ex- 
ecutor hit  upon  this  novel  device  to  meet  the  exigencies  of  the  occasion. 
He  found  that  the  debts  due  Jacob  Hoss,  W.  A.  Pegram,  and  Louis 
Taylor  amounted  to  311,041  32,  or  82558  68  less  than  the  bond.  He 
thereupon  wrote  upon  the  bond  as  follows:  "This  bond  is  credited 
with  the  sum  of  §2558  68  of  its  date,  and  is  now  transferred  to  Jacob 
Hoss,  W.  A.  Pegram,  and  Louis  Taylor  in  payment  of  debts  due  them 
\>y  estate  of  M.  S.  Cutliff,  deceased,  March  11, 1874. 

"  R  A.  Cutliff,  Executor." 

The  proof  is  direct  and  positive  that  not  one  dollar  had  been  paid 
on  sail!  bond.  Indeed,  it  is  not  stated  in  the  indorsement  that  any  pay- 
ment  had  been  made,  but  simply  that  "a  credit"  was  put  on  it.  It  is 
shown  that  R.  A.  Cutliff  was  not  under  bond  as  executor  and  not  respon- 
sible ;  that  a  vexatious  litigation  had  been  going  on  between  him  and 
some  of  the  creditors— they  trying  to  force  him  to  give  bond,  and  he 
trying  to  sell  the  property  without  doing  so  ;  that  a  sort  of  compromise 
was  reached,  and  under  the  sanction  of  the  court  it  was  arranged  that 
the  sale  should  proceed  and  the  funds  should  be  deposited  in  bank,  and 
the  executor  be  not  required  to  give  security.  This  arrangement  to  give 
over  these  twelve-months  bonds  to  the  creditors  was  evidently  a  sub- 
stitute for  the  "  bank  deposit  scheme."  By  this  arrangement  it  was  ex- 
pected that  their  collection  by  an  irresponsible  party  would  be  avoided 
and  the  creditors  secured.  It  needs  no  argument  to  show  that  an 
executor  of  a  probably  insolvent  succession  can  not,  by  renouncing  its 
Tights,  give  away  its  effects;  and  it  would  seem  equally  certain  that 
before  the  rendition  of  an  account,  and  classification  and  ascertainment 
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of  its  debts,  he  can  not,  with  or  without  the  order  of  the  court,  set  off 
and  give  to  one  creditor  an  asset  of  the  estate,  even  at  its  face  value,  for 
the  reason  that  the  remaining  assets  might  prove  worthless,  and  the 
other  creditors  be  left  without  any  thing.  Such  a  mode  of  settling  suc- 
cessions is  not  to  be  tolerated;  and  we  hold  that  the  attempted  assign- 
ment of  Leonard's  twelve-months  bond  did  not  divest  the  succession  ot 
its  rights  of  ownership  therein ;  and  further,  that  the  so-called  credit 
indorsed  thereon  did  not  extinguish  any  part  of  the  said  bond. 

Some  time  after  this  attempted  assignment  and  credit,  the  creditors 
to  whom  the  bond  had  been  given  returned  it  to  the  executor,  who 
brought  suit  against  A.  H.  Leonard  to  resolve  the  sale  for  non-payment 
of  the  price.  Leonard  answered  the  suit  on  the  same  day  that  the 
petition  was  filed,  admitted  the  non-payment,  and  made  no  opposition  t^ 
the  dissolution.  There  was  judgment  dissolving  the  sale  and  restoring 
the  property  to  the  succession  of  Cutliff  free  of  all  incumbrances  im- 
posed on  it  by  Leonard. 

The  plaintiffs  bring  this  revocatory  action  to  annul  this  judgment  as 
obtained  and  consented  to  by  their  debtor  Leonard,  in  fraud  of  their 
rights,  and  with  intent  to  defeat  their  judicial  mortgage  on  the  property. 
The  basis  of  plaintiffs*  argument  is  that  the  succession  of  Cutliff  had 
parted  with  the  twelve-months  bond,  and  did  not  therefore  hold  the 
debt  due  for  the  price  of  the  sale,  and  had  no  interest  in  its  resolution; 
that  no  one  but  the  vendor  himself  can  bring  the  resolutory  action,  and 
that  therefore  as  the  assignees  of  said  bond  could  not  do  so  they  frau- 
dulently interposed  Cutliff,  executor  and  vendor,  to  bring  the  suit.  It  is 
unnecessary  for  us  to  decide  in  this  case  whether  the  right  of  resolution 
passes  or  not  to  the  transferee  of  the  debt  for  the  price.  We  may  say, 
however,  that  we  consider  it  an  open  question.  Such  being  the  corner- 
stone of  plaintiff's  pretension,  our  conclusion,  stated  above,  that  the 
estate  of  Cutliff,  the  vendor,  does  own  the  bond,  would  seem  to  remove 
it.    Sublato  fundamento,  casit  opits. 

We  think  it  highly  probable  that  this  actiqn  in  resolution  was 
prompted  and  necessitated  by  the  fact  that  by  not  registering  the  bond 
in  the  mortgage  office  promptly  the  security  of  the  debt  was  jeopardized 
by  the  interposition  of  plaintiffs'  judicial  mortgage.  It  can  not  be  denied 
that  if  the  price  be  not  paid  the  vendor  may  resolve  the  sale.  This  is 
an  indubitable  right.  Plaintiffs  do  not  pretend  that  the  price  ever  had 
been  paid.  On  the  contrary,  they  show  that  Leonard  was  and  is  hope- 
lessly insolvent,  which  of  itself  is  strongly  presumptive  of  ijon-payment. 
It  may  have  been  wrong  or  wicked  in  him  not  to  pay,  and  thereby  he 
undoubtedly  injured  plaintiffig.  But  we  do  not  see  in  this  any  reason 
-why  the  executor  of  Cutliff  should  have  allowed  plaintiffs  to  swallow  up 
the  property  of  that  estate,  when  by  the  exercise  of  a  plain  legal  right  it 
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could  be  averted.  No  doubt  Leonard  was  gratified  at  the  opportunity 
of  getting  rid  of  an  elepliant  in  the  shape  of  a  hotel,  which  plaintiffo' 
counsel  assert  was  worth  much  less  than  he  gave  for  it.  Whatever  were 
his  motives,  the  vendor  in  exercising  the  remedy  of  resolution  and  there- 
by recovering  a  thing  never  paid  for  and  honestly  belonging  to  him, 
does  no  wrong  to  the  creditors  of  the  vendee.  What  equitable  right 
have  they  to  take  property  to  pay  their  debta,  when  that  property  did 
not  belong  to  their  debtor,  because  not  paid  for  ?  If  they  thought  it 
their  interest  to  keep  the  property  in  the  patrimony  of  their  debtor, 
they  could  have  done  so  by  exercising  his  right  and  paying  the  price  to 
the  vendor.  But  if  the  property  be  worth  less  than  the  price  due,  as  is 
admittedly  the  case  here,  we  are  at  a  loss  to  see  what  wrong  plaintifis 
have  suffered  by  having  it  taken  back,  and  their  debtor  burdens  thereby 
diminished.  Plaintiff's  claims  has  little  to  support  in  law  and  less  in 
equity. 

The  judgment  appealed  from  is  correct,  and  is  affirmed  at  costs  of 
appellants. 


No.  866. 

WiLBEROA  SCHNEIDBB  VS.  EtNA  LiFE  INSURANCE  Co. 

I  R?  ^xSi      A  case  will  be  remanded  on  the  ground  of  newly  disoovered  evidence  filed  in  this 
'  court,  whenever  it  shall  appear  that  the  ends  of  justice  demand  it. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Landy  J.,  ad  hoc, 

Looney  &  Elstner  for  plaintiff  and  appellee. 

T.  Alexander  and  T.  F.  Bell  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintiff  sues  to  recover  three  thousand  dollars, 
the  amount  of  a  policy  of  insurance  on  the  life  of  her  husband,  William 
Wackerle,  of  which  she  is  the  beneficiary.  She  had  judgment  in  the 
lower  court  last  December. 

The  defendant  files  in  this  court  the  affidavit  of  William  Wackerle, 
.made  in  San  Francisco  on  the  24th  of  last  month,  in  which  he  details  his 
history,  giving  the  names  of  his  parents,  of  his  wife,  the  date  and  cir- 
cumstances of  his  marriage,  the  name  of  the  priest  who  celebrated  it, 
his  removal  from  Minnesota  where  the  marriage  took  place,  his  war  ser- 
vice in  company  H,  9th.  Begiment  from  that  State,  his  residence  in  other 
States  and  finally  in  Quincy,  HL  where  he  left  his  wife  in  1870,  and  went 
to  Sacramento,  Cal.  and  shortly  afterwards  to  Hydesville  hi  that  State 
where  he  is  now  living,  and  does  not  know  where  liis  wife  is,  not  having 
heard  from  her  for  several  years. 

There  are  other  affidavits  filed  which  were  taken  on  the  same  day^ 
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at  the  same  place.  Joseph  W'^himann's  is  that  he  knew  Wackerle  in 
Minnesota,  and  his  wife  also — that  he  wae  a  lieutenant  of  the  company 
of  volunteers,  of  which  Wackerle  was  a  member,  and  served  with  him, 
and  has  been  in  correspondence  with  him  several  years  about  obtain- 
ing a  pension  for  him — that  he  is  present  while  Wackerle  is  making  his 
affidavit,  and  recognizes  that  affiant  a«  the  man  whom  he  knew  in  Min- 
nesota, and  in  military  service,  and  whose  wife's  name  was  Wilberga. 
John  Hein  and  Nicholas  Hein  swear  that  they  were  members  of  the 
company  along  with  Wackerle,  and  give  the  name  of  the  captain,  as  well 
as  that  of  Weinman  as  lieutenant,  and  that  have  now  before  them  then 
the  same  Wackerle,  whom  they  recognize,  and  who  has  Just  then  made 
the  affidavit  before  mentioned. 

It  appears  the  affiant  Wackerle  then  went  to  a  photographer,  and 
we  have  his  affidavit  that  the  photograph  wtiich  he  appends  was  taken 
by  him  on  that  day  of  a  man  who  represented  himself  as  William 
Wackerle. 

The  defendant  thereupon  prayed  the  court  not  to  enter  upon  the 
consideration  of  the  merits  of  the  qause,  but  to  remand  it  for  a  new 
trial  upon  this  shewing.  This  motion,  and  the  accompanying  affidavits 
were  filed  on  the  16th.  of  this  month,  the  day  after  the  transcript  of 
appeal  was  filed.  The  plaintiff  ffied  her  counter-affidavit  on  the  17th., 
stating  that  she  has  just  arrived  at  this  place,  and  inspected  the  photo- 
graph, and  read  the  affidavits  filed  by  the  defendant,  and  that  the  person 
thus  photographed  is  not  her  late  husband,  and  is  not  like  him — that 
"her  husband's  hair  was  curly,  different  pointedly  and  distinctly  from 
that  of  the  photograph  annexed,  in  fact  in  every  feature  there  is  no  sim- 
ilarity between  the  photograph  and  her  late  husband,  and  that  the  affi- 
davits as  to  identity  are  false." 

The  suit  was  filed  in  January  1877,  and  the  answer  at  the  ensuing 
April  term,  and  the  defendant  then  denied  the  death  of  the  William 
Wackerle,  whose  life  it  had  msured.  During  the  interval  between  that 
and  the  December  term  numerous  depositions  were  taken,  and  on  the 
trial  the  plaintiff  herself  testified.  She  related  her  personal  history, 
giving  date  and  place  of  her  marriage,  the  name  of  the  priest-celebrant, 
which  the  clerk  has  spelled  Wistman— idem  sonans  with  Wissmann,  the 
name  given  in  Wackerle's  affidavit — the  subsequent  journeys  and  remov- 
als  of  her  husband  and  herself,  and  his  final  departure,  as  she  says,  for 
Texas.  She  heard  of  his  death  in  that  State  in  January  1873,  she  being 
then  in  St.  Louis,  and  came  on  in  April  of  that  year.  A  labourer  of  the 
same  name  as  her  husband  had  been  killed  on  the  railway,  by  the  pas- 
senger train  crushing  his  leg,  a  few  miles  from  Shreveport  on  Dec.  25, 
1872.  She  proved  to  the  satisfaction  of  the  lower  court  that  this  man 
was  her  husband. 
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When  a  party  to  a  suit  dies  after  judgment  in  the  lower  court  and 
before  the  appeal  is  heard,  his  counsel  upon  suggestion  or  proof  of  his 
death,  moves  in  this  court  to  have  his  representative  made  a  party  to 
the  appeal,  and  it  is  granted  as  a  matter  of  course.  Here  is  a  suit  based 
upon  the  death  of  a  person,  and  the  suggestion  is  that  he  is  alive,  and 
the  proof,  filed  with  the  suggestion,  ex-par te  and  not  entirely  regular  in 
its  authentication,  apparently  supports  it,  while  the  plaintiff  emphati- 
cally contradicts  it. 

We  can  not  receive  new  and  original  evidence  except  for  certain  pur- 
poses, and  there  is  no  precedent  in  our  Reports  to  thi§  application. 
Nevertheless,  it  is  the  duty  of  courts  to  make  precedents  when  the  ends 
of  justice  demand  it.  If  we  should  refuse  this  motion  to  remand,  and 
proceed  to  the  examination  of  the  merits,  and  reverse  the  judgment 
already  obtained  by  the  plaintiff,  she  would  in  her  application  for  rehear- 
ing no  doubt  join  in  the  defendant's  motion.  If  we  should  affirm  the 
judgment,  our  concurring  assent  to  the  lower  judge's  belief  in  her  hus- 
band's .death  would  so  firmly  fix  that  belief  in  her  own  mind  that  sho 
might  abate  any  efforts  to  ascertain  whether  he  be  alive  or  not,  while 
the  defendant  would  have  suffered  a  serious  and  irreparable  wrong,  if  it 
shall  in  the  end  prove  true  that  the  William  Wackerle  who  is  now  living 
in  California  is  really  the  husband  of  the  plaintiff!  ^ 

We  are  not  unmindful  that  under  cover  of  a  motion  to  remand  for 
evidence  subsequently  discovered,  attempts  may  be  made  to  delay  appeals 
in  other  cases,  but  the  remedy  is  in  our  own  hands,  and  the  circumstances 
of  the  present  application  are  extraordinary  and  exceptional.  We  shall 
give  to  both  parties  an  opportunity  to  asc^ain  a  fact  so  interesting 
to  them. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  this  cause  is  remanded  thereto 
for  a  new  trial,  the  costs  of  this  appeal  to  await  final  judgment  therein. 


On  Application  for. Rehearing. 

The  plaintiff  applies  for  a  rehearing,  and  complains  that  we  have 
granted  more  than  the  defendant  in  its  motion  asked.  The  rehearing  is 
granted. 


On  Rehearing. 

The  motion  of  the  defendant  was  to  remand  for  the  purpose  of  enab- 
ling it  to  verify  by  proof  before  the  lower  court  the  truth  of  the  aflfl- 
davits  filed  here  in  support  of  its  motion.  When  we  determined  to 
remand,  it  occurred  to  us  that  we  might  possibly  do  the  plaintiff  an 
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injustice  if  we  should  confine  the  lower  court  to  an  examination  of  the 
sole  question  whether  the  insured  was  still  living.  But  since  she  desires 
that  question  alone  to  be  submitted,  we  shall  make  our  decree  in  accord- 
ance with  the  wishes  expressed  in  her  counsel's  brief.    Therefore 

It  is  ordered  and  decreed  that  our  former  judgment  is  set  aside — 
that  the  judgment  of  the  lower  court  is  avoided  and  reversed — and  that 
the  case  is  remanded  to  the  lower  court  solely  to  receive  proof  of  the 
existence  of  the  insured  in  manner  and  form  as  set  forth  in  the  motion 
of  the  defendant,  and  then  to  render  judgment  between  the  parties  upon 
all  the  proof  in  the  present  record  and  that  to  be  taken  on  the  trial 
as  herein  ordered,  and  that  the  costs  of  this  appeal  await  the  final 
decision  of  the  cause.  * 


No.  827. 
Newman  Brothers  vs.  S.  E.  Cunet. 


The  Parish  Court  has  exclusive  original  jurisdiction  in  all  ordinary  suits,  in  which 

the  sum  involved  is  less  than  $500  exclusive  of  interest. 
This  Court  has  appellate  jurisdiction  of  all  judfirments  rendered  by  the  District 

Court  in  cases  appealed  from  the  Parish  Courts,  when  the  amount  involved,  in- 

cludinfiT  principal  and  interest,  is  more  than  $600. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Cata- 
houla.   SlliSj  Judge  ad  hoc, 

Charles  J*.  Boatner  and  S.  L.  Mam  for  plaintifCs  and  appellants. 

John  S,  Boatner  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Newman  Brothers  obtained  a  judgment  in  the  parish 
court,  against  Mrs.  Jane  C.  Cuney,  for  $398  73,  with  eight  per  cent  interest 
from  the  third  of  January,  1869,  which  they  caused  to  be  recorded  as 
a  judicial  mortgage.  They  afterward  brought  an  hypothecary  action. 
In  the  same  court,  against  Stephen  R  Cuney,  to  whom  their  judgment 
debtor  had  sold  certain  lands  after  the  recording  of  the  judgment ;  and 
obtained  judgment,  on  the  twenty-sixth  April,  1875,  for  the  $398  73,  with 
Interest  and  costs,  which  was  made  executory  and  ordered  to  be  enforced 
on  the  property  standing  in  the  name  of  Stephen  E.  Cuney,  described  in 
the  judgment. 

From  this  judgment  Cuney  appealed  to  the  district  court.  He 
amended  his  pleading,  and  obtained  a  judgment  annulling  the  judgment 
of  the  parish  court,  on  the  ground  of  want  of  jurisdiction.  From  this 
judgment  Newman  Brothers  have  appealed  to  this  court ;  and  Cuney 
moves  to  dismiss,  on  the  ground  that  the  judgment  of  the  district  court, 
on  an  appeal  from  the  parish  court,  is  final ;  and  that  this  court  is  with- 
out jurisdiction. 
76 
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The  judgment  of  the  parish  court  for  8398  73,  with  eight  per  cent 
interest  from  January  3, 1869,  was  for  an  amount  lai^ely  in  excess  of 
8500.  According  to  article  seventy-four  of  the  Constitution,  the  jurisdic- 
tion of  the  Supreme  Court  "shall  extend  to  all  cases  where  the  matter 
in  dispute  shall  exceed  five  hundred  dollars."  The  matter  in  dispute  in 
the  parish  court  and  in  tne  district  court  exceeded  five  hundred  dollars; 
and  this  court  has  jurisdiction,  by  the  express  terms  of  article  seventy- 
four  of  the  Constitution. 

By  article  85  of  the  Constitution,  the  district  courts  have  original 
Jurisdiction  in  all  civil  cases  where  the  amount  in  dispute  exceeds  five 
hundred  dollars,  '*  exclusive  of  interest  f'  and  by  article  87  the  parish 
courts  have  exclusive  original  jurisdiction  in  ordinary  suits,  in  all  cases 
where  the  amount  in  dispute  exceeds  one  hundred  dollars,  and  does  not 
exceed  five  hundred  dollars.  If  these  articles  are  taken  literally  there  is 
no  court  in  the  State  which  could  take  jurisdiction  of  a  case  in  which  the 
capital  sum,  the  amount  of  the  debt,  is  five  hundred  dollars,  if  any  inter- 
est whatever  be  due  on  it  The  district  courts  can  not  take  jurisdiction, 
because  the  capital  sum  due  must  exceed  8500,  exclusive  of  interest;** 
and  the  parish  courts  can  not  take  jurisdiction,  because  the  limit  is 
"when  the  amount  in  dispute  does  not  exceed  five  hundred  dollars; 
that  is,  the  amount  in  dispute,  principal  and  interest,  must  not  exceed 
8500. 

We  had  occasion  to  consider  this  subject  fully  in  Decklar  vs.  Frank- 
enberger,  30  An.  410 ;  and  our  conclusion  was  that  the  words  exclu^ve 
of  interest  must  be  supplied,  with  respect  to  the  jurisdiction  of  the  par- 
ish courts,  so  as  to  make  the  clause  of  article  87  in  question  read  thus : 
"They  shall  have  exclusive  original  jurisdiction  in  ordinary  suits,  in  all 
cases  where  the  amount  in  dispute  exceeds  one  hundred  dollars,  and  does 
not  exceed  five  hundred  dollars,  exclusive  of  interest;  subject  to  an 
appeal  to  the  district  court  in  all  cases  when  the  amount  in  contestation 
exceeds  one  hundred  dollars,  exclusive  of  interest." 

The  plain  meaning  of  the  articles  eighty-five  and  eighty-seven  is 
that  the  district  courts  have  original  jurisdiction  when  the  capital  sum, 
the  amount  in  dispute,  exceeds  five  hundred  dollars,  exdusive  of  interest; 
that  the  parish  courts  have  exclusive  original  jurisdiction  in  all  ordinary 
suits  when  the  capital  sum,  the  amount  in  dispute,  does  not  exceed  five 
hundred  dollars,  exclusive  of  interest ;  and  that  the  district  courts  have 
appellate  jurisdiction  in  all  the  ordinary  suits  falling  within  the  jurisdic- 
tion of  the  parish  courts, "  when  the  amount  in  contestation  exceeds  one 
hundred  dollars,  exclusive  of  interest." 

We  have  in  this  case  all  the  elements  of  jurisdiction  in  the  three 
courts.  The  capital  sum  is  less  than  8500 :  and  therefore  it  falls  within 
the  exclusive  original  jurisdiction  of  the  parish  court    It  falls  within 
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the  appellate  jurisdiction  of  the  district  court,  because  the  amount  in  dis- 
pute exceeds  8100,  exclusive  of  interest ;  and  It  is  subject  to  the  juris- 
diction of  this  court  because  the  amount  in  dispute,  principal  and  inter- 
est, exceeds  $500. 

The  judge  of  the  district  court  erred  in  deciding  that  the  parish 
<50urt  was  without  j  urisdiction.  We  have  no  authority,  on  this  appeal,  to 
deal  directly  with  the  judgment  of  the  parish  court ;  but  we  have  revisory 
power  over  the  judgment  of  the  district  court 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court,  appealed  from,  be  annulled,  avoided,  and  reversed ; 
that  this  cause  be  remanded  to  the  district  court,  with  instructions 
to  that  court  to  proceed  to  hear  and  determine  the  appeal  herein  taken 
from  the  parish  court  to  the  district  court,  according  to  law,  and  the 
principles  herein  announced ;  and  that  the  appellee,  Stephen  E.  Cuney, 
pay  the  costs  of  this  appeal. 


DissENTij^a  Opinion. 

DeBlanc,  J.  For  the  reasons  given  by  me  in  "  Adam  Decklar  vs. 
Frankenberger,"  I  respectf uUy  dissent  from  the  opinion  and  decree  In 
this  case. 


.  No.  864. 
B.  M.  Johnson  vs.  Mrs.  Julia  Mates  et.  al. 

It  Is  not  an  inconsistency  in  pleading,  in  a  direct  action  to  annul,  to  allege  that  a       30 
sale  is  simnlated.  and  if  not  simulated  that  it  is  fraudulent  ^^ 

A  pretended  sale  by  an  insolvent  debtor  to  one  of  his  creditors,  will  ba  set  aside  on 
the  petition  of  any  other  creditor. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,J. 

T,  Alexander  ajid  K  C.  Blanchard  for  plaintiff  and  appellant 

Land  <&  Taylor  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spenceb,  J.  This  is  a  direct  action  brought  by  plaintiff  agahist  Mrs. 
Julia  Baer  (wife  of  Mayer),  and  her  vendees,  L.  Bodenheimer  and  Mrs. 
Marz,  Baer,  in  which  plaintiff  charges  that  he  Is  a  judgment  creditor  of 
Julia  Baer — ^that  she  was  insolvent  on  the  11th  December,  1874 — that  on 
that  day  she  executed  what  purported  to  be  two  acts  of  sale ;  one  of  a 
house  and  lot  in  Shreveport,  to  L.  Bodenheimer,  and  one  of  sixty-acre 
tract  of  land  to  Mrs.  Marx  Baer. 

He  charges  that  these  "pretended  sales  were  and  are  fraudulent 
simulations  and  shams,  entered  into  by  said  parties  respectively  to  de» 
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fraud  the  creditors  of  said  Julia  Baer,  eta  That  said  Julia  Baer  never 
delivered  said  property  to  said  pretended  purchasers,  but  has  continued 
in  possession  of  the  same  herself  all  the  time — that  the  pretended  con- 
sideration of  said  sales  has  never  been  paid,  etc."  He  further  alleges 
''  that  if  said  pretended  sales  had  any  reality  or  substance  at  all — which 
is  denied — ^they  were  separately  and  collectively  acts  done  in  fraud  of 
petitioner's  rights,  knowingly  and  willfully  by  the  parties  thereto,  eta'' 
'*  That  if  said  Bodenheimer  and  Mrs.  Marx  Baer  were  creditors/*  the  said 
acts  gave  them  a  fraudulent  preference,  etc.  He  prays  that  said  prop- 
erty be  decreed  to  belong  to  his  debtor,  and  that  said  acts  be  annulled 
and  avoided  in  so  far  as  they  affect  him,  eta 

Defendants,  Mrs.  Mayer  and  Bodenheimer,  fQed  an  exception  ot 
misjoinder,  in  this,  tJiat  they  could  not  be  joined  as  co-defendants  with 
Mrs.  Marx  Baer.  This  exception  was  manifestly  not  well  taken  so  far  as 
Mrs.  Mayer,  the  vendor,  was  concerned — she  was  necessarily  joined  with 
her  vendees  as  defendant.  Indeed,  we  see  no  legal  objection  to  the 
joinder  of  Bodenheimer  and  Mrs.  Marx  Baer  as  co-defendants,  since 
they  are  charged  with  conspiring  with  the  debtor  to  defraud  her  cred- 
itors. Williams  vs.  Hawthorne,  14  A.  625.  But  whether  this  be  so  or 
not,  it  is  unnecessary  to  decide,  since  before  trial  of  the  exception  th& 
plaintiff  dismissed  his  suit  as  to  Mrs.  Marl  Baer.  Bodenheimer  has  no 
right  to  complain  of  this,  since  it  left  him  precisely  where  he  claimed  a 
right  to  be,  i.  e.,  to  test  his  title  separately  and  on  its  own  merits. 

The  next  plea  filed  by  defendants  was  one  to  compel  plaintiff  to  elect 
between  the  two  grounds  of  his  demand,  to  wit :  simulation  and  fraud, 
on  the  ground  that  they  are  inconsistent.  We  have  quoted  the  sub- 
stance of  plaintiff's  allegations.  We  see  no  inconsistency  in  saying  thai 
a  sale  is  simulated,  and  if  not  simulated,  that  it  is  fraudulent.  It  is  very 
like  claiming  a  right  by  two  titles.  It  has  been  held  not  inconsistent 
pleading  to  claim  to  be  owner  of  a  thing,  and  if  not  owner  a  privileged 
creditor  on  it 

When  sales  are  attacked  by  a  direct  action^  there  is  no  reason  why 
the  party  may  not  demand  relief  from  them  by  alleging  simulation  or 
fraud,  or  both.  We  are  not  disposed  to  hamper  the  remedies  of  cred- 
itors, who  resort  to  direct  actions,  by  doubtful  technicalities.  In  the 
class  of  cases  now  under  consideration,  the  widest  latitude  should  be 
given  them,  for  they  are  necessarily  to  a  great  degree  uninformed  as  to 
the  precise  relation  existing  between  their  debtor  and  his  coadjutors  in 
wrong- doing — often  they  are  compelled  to  strike  in  the  dark.  If  the 
purchaser's  title  is  an  honest  one,  it  is  better  for  him  that  the  double  test 
be  applied  in  one,  instead  of  two  suits.  Little  ground  is  there  for  him  to 
complain,  when  he  is  called  upon  by  citation  and  petition  to  verify  the 
truth  and  reality  of  his  title.    The  prayer  of  plaintiffs  petition  is  broad 
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•enough  to  cover  our  decree,  whether  we  hold  the  sale  to  be  simulated  or 
traudulent 

Under  the  view  we  have  taken  of  the  merits  of  this  case,  the  plea  of 
prescription  becomes  immaterial,  since  we  think  that  there  is  rarely 
found  in  judicial  proceedings  a  clearer,  bolder  simulation  than  is  dis- 
closed by  this  record. 

We  find  the  facts  to  be  as  follows :  Leopold  Baer,  a  merchant  of 
Shreveport,  died  during  the  epidemic,  in  September,  1873.  He  left  con- 
siderable property— real  and  personal— a  stock  of  goods,  and  credits. 
He  made  his  wife,  Mrs.  Julia  Baer  (now  Mayer),  defendant  herein,  his 
sole  heir  and  universal  legatee.  The  will  was  probated,  and  by  order  of 
•court  she  was  put  into  absolute  and  unconditional  possession.  From 
that  time  she  treated  all  the  effects  of  the  succession  as  her  own — dis- 
posed of  the  goods,  and  collected  the  assets.  There  were  large  debts 
outstanding  against  the  estate  for  which  she  became  liable,  and  several 
of  them  were  put  into  judgment  against  her— among  them  that  of  plahi- 
tiff.  The  personal  property  all  disappeared,  and  there  were  only  three 
pieces  of  real  property,  to  wit :  the  dwelling  sold  to  Bodenheimer,  the 
tract  of  land  sold  to  Mrs.  Marx  Baer,  and  a  store  in  Shreveport — the 
latter  incumbered  by  special  mortgages  fully  up  to  its  value.  The  de- 
fendants' counsel  admit  the  existence  of  debts  to  amount  of  over  813,000 
on  11th  December,  1874.  We  think  evidence  shows  a  greater  sum".  The 
only  tangible  property  shown  was  the  three  pieces  of  real  estate.  The 
evidence  satisfies  us  that  after  the  depreciation  in  property  took  place 
in  consequence  of  the  epidemic  and  other  causes  in  1873  the  debts  ex- 
ceeded considerably  the  property  available  for  their  payment  Mrs. 
Julia  Baer  was  Insolvent.  On  the  11th  December,  1874,  by  public  act 
she  sold  her  residence  to  Bodenheimer  for  92400 — acknowledging  one 
third  cash,  and  notes  at  one  and  two  years  for  the  balance,  with  interest: 
43he  retains  no  mortgage  or  privilege.  On  same  day  she  sold  the  sixty 
acres  of  land  to  her  sister-in-law,  represented  by  her  husband,  Marx 
Baer,  for  91500  cash.  The  store,  as  we  have  said,  was  deeply  mortgaged, 
*nd  afterward  sold  out  for  little  over  half  the  mortgage  debt. 

Bodenheimer  was  a  witness  to  the  act  of  sale  to  Mrs.  Marx  Baer, 
was  the  intimate  friend  of  the  deceased,  Leopold  Baer,  who  was  a  mer- 
chant in  good  standing  before  his  death  in  1873.  Bodenheimer  was  the 
partner  of  Levy,  who,  after  L.  Baer's  death,  acted  as  agent  and  adviser 
'Of  the  widow,  till  her  remarriage  with  Mayer.  Mrs.  Julia  Baer,  the  vend- 
or of  Bodenheimer,  was  living  in  the  house  at  the  time  of  the  sale,  and 
has  ever  since  continued  to  live  in  it.  She  was  not  sworn  as  a  witness. 
Bodenheimer  was.  He  swears  that  the  sale  was  bona  Me.  That  the 
•cash  payment  of  8800  was  the  amount  of  a  debt  due  him  by  L.  Baer 
«inoe  1869,  for  which  he  never  took  or  had  any  written  evidence.  That 
lie  has  never  paid  either  of  the  notes  given  for  the  price.    That  he  rented 
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the  house  to  his  vendor  at  830  a  month  ever  since  he  purchased  it,  butr 
has  never  collected  or  demanded  the  rent  up  to  date  of  his  testimony,, 
over  three  years  after  he  acquired  the  property.  He  says  he  paid  the 
taxes  and  insurance  on  it ;  and  he  intended  to  have  the  rents  credited 
on  his  notes.  This  in  one  place  he  assigns  as  a  reason  for  not  paying 
them,  leaving  the  inference  that  his  vendor  was  to  take  the  price  out  in 
rents.  In  another  place  he  says  he  did  not  pay  them  because  there  was 
a  suit  against  him  for  about  ten  feet  of  the  lot.  That  suit  was  preceded 
by  a  trespass  upon  this  property.  The  claimant  tore  down  and  moved 
a  division  fence.  Before  doing  so  he  sent  a  messenger  to  Bodenheimer 
informing  him  of  his  intention,  and  asking  him  to  come  and  see  about  it. 
Bodenheimer  replied  that  "  he  had  nothing  to  do  with  it."  Mrs.  Julia* 
Baer,  the  occupant,  protested  violently  against  a  man  who  would  thus- 
*<  possess  himself  of  a  widow  woman's  property/'  and  said  "  go  and  see 
Mr.  Bodenheimer,  he  is  the  agent  of  my  aflBairs."  The  old  adage  is,  "  in 
vino  Veritas"  The  same  is  true  of  anger.  These  are  small  and  appa- 
rently trifling  circumstances,  when  weighed  against  the  high-sounding^ 
periods  of  an  authentic  act  But  straws  are  better  indicators  of  the 
course  of  the  wind  than  are  the  marble  columns  of  some  imposing  tem- 
ple. It  is  at  unguarded  moments  that  truth  eludes  the  vigilance  of  fraud 
and  exposes  it  to  detection.  "  Trifles  light  as  air"  may  become  '*  con- 
firmations strong  as  proofs  of  Holy  Writ." 

When  we  group  all  the  facts  of  this  case  together — the  insolvency 
of  the  debtor — the  relations  of  intimate  friendship  between  the  parties — 
the  stale  debt  (of  more  than  doubtful  existence)  which  is  made  to  fill  the 
role  of  cash  payment — the  continued  possession  of  the  vendor — ^the 
lease,  with  no  payments  of  rent— the  non-payment  of  any  part  of  the 
notes  given  for  the  price — the  indifference  of  the  purchaser  as  to  im- 
provements made  upon  the  property,  and  as  to  a  very  fiagrant  trespass 
upon  it — the  indignant  assertion  of  ownership  by  the  vendor  in  a  mo- 
ment of  forgetfulness— who  can  doubt,  especially  in  the  face  of  the  legal 
presumptions  of  articles  2480  and  3556,  No.  25,  that  this  whole  transac- 
tion is  a  bold  and  fraudulent  simulation,  gotten  up  and  concocted  for 
the  purpose  of  defrauding  the  creditors  of  Mrs.  Julia  Baer  ?  We  do  not 
doubt  it,  and  shall  so  decree. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment^^ 
appealed  from  be  avoided  and  reversed,  and  it  is  now  decreed  that  the 
sale  made  by  Mrs.  Julia  Baer  to  Lazarus  Bodenheimer,  of  the  property 
described  in  plaintiflTs  petition  of  date  December  11th,  1874,  be  and  the 
same  is  declared  a  fraudulent  simulation,  and  null  and  void,  and  that 
the  same  is  liable  and  subject  to  plaintifTs  judgment  and  mortgage. 

It  is  further  decreed  that  defendants  pay  costs  of  both  courts,  except 
those  incurred  in  the  lower  court  by  process  against  Mrs.  Marx  Baer. 
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No.  86a  '^^1 

M.  L.  ScJovEL  vs.  V.  M.  Gill. 

He  who  oontends  that  he  la  exonerated  from  an  oblifi^ation  on  which  he  Is  sued,  must 
prove  the  payment,  or  the  fact  which  has  extintruished  the  oblifration. 

The  possession  by  the  creditor  of  property  of  his  debtor,  with  the  latter's  consent, 
for  the  purpose  of  payin^r  himself  out  of  its  hire,  is  an  acknowledcrment  of  the 
debt  which  interrupts  prescription. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,  J. 

Wise  &  Hemdon  for  plaintiff  and  appellant. 

Win.  A.  Seay  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  15th  of  June  1872,  J.  L.  Gill,  acting  as  defend- 
ant's agent,  subscribed  and  endorsed  two  notes  of  efwjh  8833.33}  c,  pay- 
able to  the  order  of  his  principal,  one  on  the  1st  of  February,  the  other 
on  the  first  of  April  1873.  Those  notes  passed  into  plaintiff's  possession , 
and— according  to  the  allegations  of  his  petition— before  maturity  and 
for  a  valid  consideration. 

The  defence  is  that  V.  H.  Gill  delivered  to  plaintiff  his  steamboat 
"  Flavilla,"  to  be  run  by  him  until  enough  money  should  be  realized  to 
liquidate  the  notes  sued  upon  and  other  debts,  and  that  her  earnings 
were  sufficient  for  the  purpose. 

In  this  Court,  the  prescription  of  five  years  is  pleaded  in  bar  of 
plaintiffs  action  on  the  note  which  matured  on  the  1st  of  February  1873, 
and — unless  its  course  has  been  interrupted— that  plea  must  prevail, 
the  citation  in  this  case  having  been  served  on  defendant  on  the  23d  of 
March  1878. 

The  consideration  of  the  notes,  and  the  power  of  J.  L.  Gill  to  draw 
and  endorse  them  are  not  disputed,  and  the  questions  presented  are : 

1.  Did  the  earnings  of  the  Fla villa  suffice  to  pay  those  notes,  and — 

2.  If  not,  is  plaintiff's  action  prescribed  as  to  that  which  matured 
in  February  ? 

J.  L.  Gill,  who  is  a  brother  of  defendant,  swore — on  the  trial— and 
we,  here,  transcribe  his  own  words — that  "  he  had  turned  over  the 
steamer  Flavilla  to  the  plaintiff,  to  be  run  by  him  in  the  upper  river 
trade,  as  he  himself  knew  nothing  of  that  trade.  The  understanding 
and  agreement  between  them  was  that  the  earnings  of  the  boat  were  to 
go  to  the  payment  of  its  indebtedness,  and  that — in  said  indebtedness — 
the  notes  sued  on  were  included.  Under  that  agreement,  the  boat  was 
in  defendant's  possession  for  about  three  months,  and — under  his  man- 
agement— made  four  trips,  the  gross  earnings  of  which  J.  L.  Gill  esti- 
mates at  over  twelve  thousand  dollars.    This  estimate  is  based,  partly 


Digitized  by  LjOOQIC 


1208  SUPREME  COURT  OF  LOUISIANA, 

Soovel  vs.  Gill. 

on  alleged  admissions  of  the  plaintiiT  and  partly  on  conjectural  calcula- 
tions.   He  never — he  said — leased  the  boat  to  Sale  &  Murphy. 

Captain  Scovel  swore  that  he  had  no  dealing  with  either  J.  L.  or  V. 
H.  Gill,  that  the  steamer  Flavilla  was  turned  over  to  him  by  Sale  & 
Murphy,  to  be— as  it  was— run  for  exclusively  their  account,  that  they 
paid  the  salaries  of  the  officers  of  the  boat  and  other  bills  due  by  it,  and 
received  all  its  earnings.  He  did  not  render  the  settlement  asked  by  J. 
L.  Gill,  for  the  reason  that  he  had  not  been  employed  by  him,  but  by 
Sale  &  Murphy,  who  advanced  him  fifteen  hundred  dollars,  to  settle 
for  wages  already  due  to  the  crew,  when  he  took  charge  of  the  boat :  its 
earnings  were  not  sufficient  to  pay  the  current  expenses  and  the  money 
so  advanced.  The  boat  sunk  twice  and  they  had  to  pay  damages  for 
the  injury  done  to  the  cotton  on  those  occasions,  but  he  did  not  state 
how  much  was  paid. 

J.  L.  Gill  swore  that  he  did  not  know  where  Captain  Scovel  got  the 
money  with  which  he  paid  the  crew.  A  member  of  the  firm  of  Sale  & 
Murphy  swore  that  J.  L.  Gill  agreed  with  them  that— if  they  would  fur- 
nish the  money  to  pay  the  crew— they  would  be  the  agents  of  the  Boat, 
Scovel  would  go  on  it  as  captain,  and  that — out  of  its  earnings— their 
advance,  if  made,  would  be  the  first  paid.  They  made  the  advance,  em- 
ployed Scovel  as  captain  at  a  fixed  and  stipulated  salary  ;  a  satisfac- 
tory statement  of  every  trip  was  given  to  them  by  the  Clerk  ;  that  the 
season  was  bad  and  they  did  not  get  their  money  back. 

What  became  of  the  statements  which  N.  W.  Murphy  said  had  been 
regularly  made  to  them  by  the  Clerk  of  the  Boat  and  which  were  satis- 
factory to  them  ?  Are  they  still  in  existence  ?  Have  they  been  entered 
on  any  book  ?  Are  they  or  the  book  accessible  ?  Those  statements  would 
have  been  proper  substitutes  for  the  conjectures  which  fill  this  record. 

Can  we  base  our  decree  on  plaintifiTs  declaration  as  to  the  amount 
of  what  was  received  for  freight— not  by  him — but  by  the  firm  of  Sale 
&  Murphy— whilst  the  boat  was  under  the  control  of  the  latter,  as 
agents  of  Gill  ?  What  did  he  declare  ?  That,  when  he  took  charge  of 
the  Flavilla,  it  was  owing  over  three  thousand  dollars ;  their  first  trip 
up  was  light ;  he  did  not  recollect  what  it  amounted  to,  but  thought  it 
may  have  been  from  five  to  eight  hundred  dollars ;  on  another  trip, 
which  he  also  states  to  be  the  first,  and  which — we  presume — ^was  its 
return  from  the  upper  river,  they  brought  out  1025  bales  of  cotton,  on 
which  their  share  of  charges  received  was  three  thousand  and  seventj'- 
flve  dollars ;  they,  thereafter  carried  to  Shreveport  a  load  of  nine  hun- 
dred bales,  at  from  $2.50  to  $6  by  bale  to  New  Orleans.  How  many  at 
$2.50  and  how  many  at  $6,  we  are  not  informed.  This  cotton  was  re- 
shipped  to  New  Orleans  at  81.50  per  bale.  After  this,  they  made  another 
trip  ;  had  on  board  a  considerable  freight,  the  charges  on  which  he  esti- 
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mates  at  from  92500  to  $3000,  but  the  boat  sunk,  a  good  deal  of  that 
freight  was  lost  and  no  charge  paid.  On  their  trip  from  Hood's  land- 
ing to  Shreveport,  they  brought  fifty  bales,  and — from  upper  Red  River 
to  Bargeton — five  hundred.  The  costs  of  transportation  on  these  two 
lots  is  not  mentioned. 

From  the  evidence  adduced  on  the  trial,  we  believe  that  the  profits 

realized  from  the  several  trips  did  not  exceed 87600  00 

That,  not  including  the  damages  which  may  have  been  paid  for 
freight  injured  and  lost,  the  expenses  of  the  boat  were  at 
least .' 6231  98 

leaving  a  balance  of $1368  02, 

less  than  required  to  satisfy  the  claim  of  Sale  &  Murphy,  and  that 
claim — it  was  expressly  agreed— was  the  first  to  be  paid  out  of  the  earn- 
ings of  the  Flavilla.  The  declarations  of  Murphy  and  Seovel  that  the 
steamer  did  not  make  enough  to  pay  its  current  expenses  and  the  claim 
of  Sale  &  Murphy  stand  uncontradicted  and  contradict  the  plea  of  pay- 
ment, which  is  not  supported  by  the  evidence. 

"  He,  who  contends  that  he  is  exonerated,  must  prove  the  payment 
or  the  fact  which  has  produced  the  extinction  of  the  obligation,"  and 
this  defendant  has  failed  to  do.  G.  C.  2232  (2229).  Had  those  notes 
been  paid,  would  he  have  left  them  in  plaintiff's  possession,  without  even 
demanding  their  return  or  their  cancellation  ?  That  is  highly  improb- 
able. 

We  think— as  held  by  the  district  judge — that  J.  Ij.  Gill,  in  giving 
the  notes  and  in  endeavoring  to  effect  a  settlement  with  Seovel  in  regard 
to  said  notes,  was  acting  as  the  duly  authorized  agent  of  his  brother, 
and — in  that  capacity — he  acknowledged  his  brother's  indebtedness,  and 
promised  that  it  would  be  satisfied  out  of  funds  which  he  expected  to 
recover  from  a  suit  then  pending  at  New  Orleans.  Not  only  did  he,  by 
words,  acknowledge  that  Indebtedness,  but  he  did  so  by  an  act  to  which 
he  himself  has  testified :  in  February  1873,  when  the  first  of  the  notes 
sued  upon  became  due,  he  placed  plaintiff  in  possession  of  the  steamer 
Flavilla,  for  the  purpose  of  securing  the  payment  of  those  notes  and  of 
another  daim,  and  that  possession— which— in  law  and  in  fact— was  a 
standing  acknowledgment — continued  until  the  latter  part  of  April  of 
that  year.  In  Montgomery  et  al  vs.  Levistones,  this  Court  held  that 
*'  the  possession  by  the  creditor  of  property  of  his  debtor,  with  the  con- 
sent of  the  latter,  for  the  purpose  of  paying  himself  out  of  its  hire,  is  an 
acknowledgment  of  the  debt  which  interrupts  prescription."  8.  A.  145. 
2,  Troplong,  Nos.  534,  618.    C.  C.  3461  (3424). 

In  this  case,  prescription  was  suspended  from  the  first  of  February 
imtil  the  last  day  of  the  month  of  April,  1873,  and  had  not  been  acquired 
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when  citation  was  served  on  the  defendant  Under  these  cirGumstancesy- 
the  plea  of  prescription  can  not  be  maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  Judgment  of 
the  lower  court  is  annulled,  avoided  and  reversed,  and,  proceeding  to 
render  such  judgment  as  should  have  been  rendered  below, 

It  is  further  ordered,  adjudged  and  decreed  that  plaintiff— M.  L. 
Soovel — do  have  judgment  against  the  defendant— V.  H.  Gill— and  re* 
cover  of  him  the  sum  of  sixteen  hundred  and  sixty-six  dollars  and 
sixty-six  and  two-thirds  cents,  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum,  as  follows :  on  one  half  of  said  sum  from  the  first 
of  February  eighteen  hundred  and  seventy-three,  and  on  the  balance 
from  the  first  of  April  of  the  same  year— (1873). 

It  is  lastly  ordered  that  the  costs  of  the  lower  court  and  of  the  ap* 
peal  be  paid  by  defendant. 


No.  858. 
G.  M.  Bayly  &  Pond  vs.  Stagey  &  Po^aio). 

Parties  who  have  made  a  oomposition  under  the  bankrupt  act  with  their  creditors,. 

retain  the  right  to  sue  io  their  own  names,  for  whatever  maybe  due  them. 
Where  a  defendant  allej^es  as  aground  of  defense,  error,  overcharges,  and  payment, 

and  sets  up  a  claim  in  reconvention  on  the  basis  of  those  allegations,  he  must 

set  them  forth  with  such  particularity  as  to  put  the  plaintiff  on  his  guard,  before 

he  will  be  allowed  to  introduce  evidence  in  proof  of  them. 
Beplications.  under  our  law.  are  not  admissible,  and  all  the  allegations  of  an  an* 

swer  are  open  to  any  objections  of  law  or  fact. 
Pleas  in  reconvention  require  no  service,  and  need  not  be  put  at  Issue  by  answer  or 

default. 
In  the  absence  of  a  written  agreement  by  the  defendant  to  pay  eight  per  oent  per 

annum  interest,  only  legal  interest  can  be  recovered. 

APPEAL  from  the  Tenth  Judicial  District  Court,  f)arish  of  Caddo* 
Boarman,  J. 

T.  F.  Bell  for  plamtiffe  and  appellees. 

Nutt  &  Leonard  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spe^^cer,  J.  Plaintiflb  sue  defendants  on  account  of  certain  debts* 
paid  for  them  and  for  goods  sold,  as  shown  by  account  annexed  to 
petition. 

Defendants  excepted  to  plaintiffo'  right  to  sue,  alleging  that  plaintifb 
had  become  bankrupt,  and  were  no  longer  authorized  to  collect  the 
assets  of  Bayly  &  Pond. 

This  exception  was  not  well  taken.  The  evidence  shows  that  plain- 
tifCs  did  make  a  surrender,  but  entered  into  a  composition  with  their 
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creditors  under  the  amendment  of  the  bankrupt  act,  the  effect  of  which 
left  them  in  possession  and  control  of  their  assets  for  the  purposes  of 
collection. 

The  [answer  is  a  general  denial,  admission  of  the  signatures  of  the 
drafts  sued  on,  but  with  special  averments  that  they  had  done  business 
with  plainti£G9  for  some  ten  years ;  that  on  a  fair  settlement  of  accounts- 
said  plaintiflis  owe  respondents  a  large  sum,  at  least  $5000,  for  this  i 
that  said  plaintifb  charged  respondents  in  said  accounts  interest  at 
twelve  per  cent  per  annum,  and  even  higher,  when  only  five  per  cent 
should  have  been  charged ;  and,  further,  that  in  rendering  accounts 
from  time  to  time  plaintlffe  brought  forward  incorrect  balances  by  charge 
Ing  in  different  accounts  the  same  items  and  by  making  incorrect  and 
improper  charges  against  respondents,  and  by  failing  to  give  respondents 
credits  to  which  they  are  entitled.  They  pray  that  plaintiflia'  demands 
be  rejected,  and  for  judgment  in  reconvention  for  $5000.  Plaintiffs  filed 
an  answer  to  this  dbmand  in  reconvention,  generally  denying  the  same, 
and  pleading  prescription  of  one  year. 

On  trial  plaintiffs  fully  proved  that  the  drafts  sued  upon  represented 
the  balance  due  by  defendants  to  plaintiffs  on  a  full  settlement  between 
them  made  June  12,  1875,  and  that  the  invoices  of  goods  sold  and 
sued  for  were  true  and  correct,  and  interest  computed  at  eight  per 
cent. 

Defendants  tendered  or  offered  in  evidence  proofs  which  they  de- 
clared were  intended  to  prove  the  errors,  payments  over,  charges,  etc.^ 
allied  by  them  and  their  claim  in  reconvention. 

To  this  plaintiffs  objected  on  the  grounds :  That  the  allegations  of 
error,  overcharges,  credits,  etc.,  made  in  the  answer,  were  too  vague 
and  indefinite  to  admit  of  proof,  and  that  any  such  defenses,  based 
upon  transactions  prior  to  the  settlement  of  June  12, 1875,  must  be  set. 
out  with  particularity  and  distinctness.  The  court  sustained  these 
objections  (so  far  as  relates  to  matters  prior  to  June  12, 1875),  and  de- 
fendants excepted.  The  court  did  not  err.  When  one  pleads  error,  pay- 
ment, and  the  like,  he  must  set  them  forth  with  such  particularity  as  will 
put  his  opponent  on  his  guard  ;  and  a  demand  in  reconvention  must  be 
made  with  the  same  specificness  and  certainty  as  that  of  a  plaintiff 
This  the  answer  of  defendants  did  not  do.  It  deals  in  generalities  of 
the  broadest  kind,  and  does  not  disclose  the  particulars  of  the  alleged 
errors,  payments,  etc.,  nor  their  dates,  amounts,  or  ether  circumstance.. 

But  the  defendant  contends  that  plaintlffe  answered  his  reconven- 
tional  demand  without  excepting  to  its  generality,  or  to  want  of  cer- 
tainty in  pleas  of  payment,  error,  etc.,  and  thereby  waived  all  right  to 
object  to  evidence  in  support  of  them.  He  cites  the  case  of  Ludeling  vs* 
Prellsen,  4  A.  534,  in  support  of  this  proposition.  That  was  a  case  whero 
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the  plaintiff  in  in  junction  alleged  that  she  was  entitled  to  a  spedjic  sum 
sa  credit  on  the  execution  enjoined,  but  did  not  specify  the  date  or  man- 
ner of  payment.  The  defendant  in  his  answer  specially  traversed  and 
denied  this  allegation,  and  "  expressly  averred  that  all  money  ever  paid 
*  *  *  to  your  respondents  was  appropriated  by  your  respond- 
ents according  to  express  directions,  etc."  The  court  held  that  these 
special  denials  and  averments  by  the  defendant  prevented  his  objection 
to  evidence  by  plaintiff  to  prove  the  alleged  payment 

But  the  present  case  is  a  very  different  ona  Beplications  in  our  law 
^re  not  admissible,  and  all  the  allegations  of  the  answer  are  open  to  any 
objection  of  law  and  fact  3  N.  S.  622,  687;  8  N.  S.  141 ;  1  R  335;  9  R. 
«04;  12  R  648;  13  A.  412. 

Pleas  in  reconvention  require  no  service  and  need  not  be  put  at  issue 
by  answer  or  default    1  L.  266 ;  2  L.  285 ;  3  L.  100 ;  10  A.  105. 

The  "  general  denial "  filed  by  plaintiCDs  to  defendants'  reconvention 
-was  mere  surplusage,  and  did  not  alter  the  attitude  of  the  parties. 

As  we  have  said,  pleas  of  payment,  error,  fraud  in  the  answer,  must 
'be  set  out  with  reasonable  certainty  ;  as  must  also  demands  in  compen- 
sation and  reconvention;  and  if  not  so  pleaded  can  not  be  proved  if 
objected  to.    2N.S.84;  5N.S.18;  6L.75;  11R347;  4  A.  381. 

Instead  of  moving  to  strike  out  or  excepting  to  such  defective  plead- 
ing, "  a  more  regular  way  is  to  permit  the  parties  to  go  to  trial,  and 
reject  on  objection  of  opposite  party  any  evidence  to  sustain  them." 
Jonau  vs.  Ferrand,  3  R  364. 

It  is  fully  shown  that  the  defendants  received  regularly  from  plaln- 
tifCsi  statements  of  their  accounts,  had  a  full  settlement  on  June  12, 1875, 
and  made  no  objections  thereto  until  threatened  with  suit 

We  have  in  this  record  as  late  as  September  7, 1875,  a  month  after 
the  last  invoices  sued  upon,  letter  of  the  defendants  to  plaintiff  protest- 
ing their  ability  and  determination  to  pay  plaintiffo  all  they  owed  them, 
and  especially  the  drafts  sued  upon.  We  see  no  error  in  plaintifXs'  claim 
ahice  June  12, 1875,  sued  upon.    Our  inquiry  is  confined  to  that 

We  think,  however,  in  the  absence  of  written  agreement  to  pay  eight 
per  cent  interest  the  court  below  erred  in  awarding  it  In  this  respect 
the  judgment  should  be  amended. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  amended  by  reducing  the  rate  of  interest  allowed  therein  from  eight 
to  five  per  cent,  and  that  as  thus  amended  said  judgment  be  affirmed ; 
.appellees  paying  costs  of  appeal. 
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No*  857. 
A.  H.  Van  Loan  vb.  Wm.  Heffneb,  Sheriff. 

One  who  claims  a  privileere  on  certain  property  has  no  right,  merely  on  the  fi:roand 
of  his  having  a  privileflre,  to  enjoin  the  foredobure  of  a  mortfi:a«:e  on  the  prop- 
erty. 

A  buildins  contractor  who  fails  to  record  his  contract.  acQuiros  no  priyilese  on  the 
buildlnir.  so  far  as  third  persons  are  concerned. 

Those  are  third  persons  to  a  contract  who  are  not  parties  to  it. 

APPEAL  from  the  Tenth  Judicial  District  CJourt,  parish  of  Caddo* 
Bocarman,  J. 

C.  C,  Henderson  and  J.  W,  Jones  for  plaintiff  and  appellant 

W.  H,  Wise  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  assignees  of  the  Southern  Life  Insurance  Com- 
pany caused  the  Shreveport  University  to  be  seized  under  &fi.  fa,  issued 
under  a  judgment  for  $22,500,  in  favor  of  said  Insurance  Company, 
which  judgment  recognized  a  special  mortgage  on  said  property. 

The  plaintiff  Van  Loan  asks  to  enjoin  that  sale,  on  the  ground  that 
he  has  a  superior  lien  and  privilege  on  the  property  seized,  as  contractor 
and  buUder. 

This  allegation  was  no  ground  for  Injunction,  which  was  of  course 
wrongfully  ordered  to  issua  His  remedy  was  third  opposition.  He  had 
no  right  to  prevent  the  sale.    This  is  elementary. 

It  appears  that  Van  Loan  entered  into  a  contract  with  the  corpora- 
tion known  as  the  Shreveport  University,  on  the  4th  day  of  December, 
1872,  whereby  he  agreed  to  make  certain  buildings  on  the  property 
seized.  He  did  the  work,  but  never  recorded  his  contract,  which  was 
one  for  several  thousands  of  dollars.  A  few  days  after  this  contract, 
the  Southern  Life  Insurance  Company  made  a  loan  of  money  to  the 
University  Company,  taking  special  mortgage  to  secure  it  on  the  prop- 
erty in  question.  A  short  time  after,  two  other  loans  were  made, 
secured  by  mortgage  also.  All  these  mortgages  were  duly  recorded. 
The  constitution  of  1868  provides  (Art.  123),  "  No  mortgage  or  privilege 
shall  hereafter  affect  third  parties,  unless  recorded  in  the  parish  where 
the  property  to  be  affected  is  situated."  This  provision  has  been  carried 
into  the  Code  of  1870,  in  even  more  emphatic  terms,  if  possible. 

The  only  question,  therefore,  open  to  controversy  in  this  case  is. 
Was  the  Southern  Life  Insurance  Company  of  Memphis,  Tenn.,  a  third 
person  ?  The  Civil  Code,  Art.  3556,  No.  32,  defines  third  persons,  "  with 
respect  to  a  contract  or  judgment,"  as  "  all  who  are  not  parties  to  it.*' 
There  is  no  pretense  that  the  Insurance  Company  was  a  party  to  this 
building  contract.  It  is  said  that  Judge  Egan,  who  acted  as  agent  of  the 
company  under  a  special  authority  to  accept  the  mortgage,  must  have 
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known  of  this  building  contract,  because  the  notary  before  whom  it  was 
passed  was  his  law  partner.  Even  if  actual  notice  in  such  cases  be  equiv- 
alent to  registry,  this  fact  does  not  prove  that  notice,  or  that  the  In- 
surance Company  was  privy  to  it.  No  more  does  the  asserted  fact  that 
Rev.  Mr.  Drain,  who  was  the  agent  of  the  Insurance  Company  in  nego- 
tiating this  loan,  knew  or  supposed  that  the  money  was  to  be  used  in 
building  on  the  property.  This  belief  or  supposition  would  have  rather 
led  him  to  conclude  there  would  be  no  builder's  lien,  since  the  money 
was  being  provided  to  pay  for  the  work.  It  is  not  stated  iA  the  act  of 
mortgage  that  such  was  the  purpose  of  the  loan. 

The  judgment  below  rejected  plaintiffs  claim  for  priority,  and  recog- 
nized defendant's  mortgages  as  first  in  rank,  but  awarded  no  damages 
for  the  wrongful  suing  out  of  the  injunction.  We  are  asked  to  amend 
the  judgment  by  allowing  damages.  We  find  in  the  record  a  petition, 
order,  and  bond  for  injunction,  but  no  writ.  Under  these  facts  we  de- 
cline to  allow  damages,  as  it  may  be  that  no  writ  issued. 

Judgment  appealed  from  is  affirmed  at  cost  of  appellant 


No.  808. 
W.  C.  Martin  vs.  H.  W.  Kibkpatrick,  Sheriff,  et  al. 

The  homestead  law  of  1865  does  not  firive  to  the  family  of  a  debtor  any  such  rifirhts  in 
his  property  as  will  prevent  him  from  makinfir  valid  confessions  of  jad|?ment  on 
debts  that  are  prescribed. 

Homestead  laws  exempting  property  from  seizure  and  sale  are  wholly  inoperative 
and  void  as  to  debts  created  before  the  passa«:e  of  such  laws. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.   Ch-akam,  J. 

John  8,  Young  and  George  dt  Taylor  for  plaintiff  and  appellant 

John  Young  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  On  March  26, 1872,  B.  L.  Capus  brought  suit  agahist  W. 
O.  Martin  on  two  promissory  notes,  one  for  $380,  due  March  1, 1861,  and 
secured  by  special  authentic  mortgage  on  the  lands  hereinafter  men- 
tioned ;  the  other  for  $208  09  dated  on  and  payable  one  day  after  Feb- 
ruary 7, 1867.  It  is  admitted  that  this  last  note  was  given  as  evidence  of 
a  pre-existing  debt  created  prior  to  the  homestead  act  of  1865.  After 
defendant,  Martin,  had  been  cited  he  confessed  judgment  in  writing  on 
the  back  of  the  petition  *'  for  the  principal  of  the  notes ;  the  judgment 
to  be  divided  into  five  annual  installments  #  #  #  »  ^ach 
installment  to  bear  interest  from  their  respective  maturities,"  etc.  Judg- 
ment was  entered  up  and  signed  October  23, 1872,  reciting  that  '*by  rea- 
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son  of  the  law  and  evidence  being  in  favor  of  plaintiff  and  against  defend- 
ant, and  by  further  reason  of  the  confession  of  the  defendant,  it  is 
ordered,  etc."  The  judgment  is  for  the  principal  of  the  notes  as  pro- 
vided in  the  confession,  but  with  recognition  of  the  mortgage  securing 
the  $380  note. 

In  February,  1877,  no  portion  of  this  judgment  having  been  paid,  an 
execution  was  issued  for  the  matured  installments,  and  the  sheriff  seized 
1200  acres  of  the  land  embraced  in  the  mortgage,  the  balance  thereof  hav- 
ing passed  by  deed  to  third  persons. 

Martin,  thereupon,  brought  this  suit ;  alleging  "  that  the  rendition 
and  signing  of  said  Judgment  was  procured  by  fraud  and  ill-practice  on 
the  part  of  Gapus,  and  his  attorneys,  in  this :  that  said  suit  was  upon 
two  promissory  notes  prescribed  upon  their  face,  etc.,  »  *  » 
one  secured  by  special  mortgage,  which  had  perempted,"  etc.  The  sub- 
stance of  Martin's  attack  on  the  judgment  is  that  the  mortgage  was 
fraudulently  procured  to  be  recognized  by  the  judgment,  when  it  was  not 
intended  or  embraced  in  the  agreement  for  the  confession.  The  attack, 
both  In  the  pleadings  and  proofs,  is  limited  to  the  recognition  of  the 
mortgage. 

Martin  also  enjoins  the  execution  to  the  extent  of  160  acres  on  a 
claim  of  homestead,  under  the  act  1865. 

Under  the  view  we  have  taken  it  is  matter  of  no  moment  whether 
the  mortgage  was  or  not  properly  recognized  by  the  judgment,  and  we 
shall  treat  the  judgment  for  the  purposes  of  this  case  simply  as  one  in 
personam,  rendered  in  1872  upon  debts  existing  prior  to  the  homestead 
act  of  1865.    In  that  view  the  counsel  of  Martin  argues : 

1.  That  when  this  judgment  was  confessed  in  1872  the  notes  sued 
on  were  prescribed  on  their  face;  and  that  the  renunciation  thereof  result- 
ing from  Martin's  confession  could  not  operate  so  as  to  impart  to  said 
notes  the  character  of  debts  contracted  prior  to  1865,  and  thereby  defeat 
the  right  of  homestead,  an  exemption  created  in  the  public  interest  for 
the  benefit  and  protection  of  Martin's  family.  In  other  words,  so  far  as 
relates  to  this  claim  of  homestead,  said  debts  must  be  treated  as  of  the 
date  of  the  judgment  in  1872.  That  Martin  could  not  ^aive  the  homestead 
as  it  is  said,  was  decided  by  a  majority  of  this  court  in  Hardin  vs. 
Wolf,  29  A.  p.  333.  That  as  to  this  right  of  homestead  the  family  of 
Martin  are  third  parties,  and  Martin's  renunciation  of  prescription  can 
not  affect  them. 

2.  It  is  further  contended  that  if  said  judgment  be  considered  only 
as  an  ordinary  debt  existing  prior  to  the  passage  of  the  homestead  act 
the  latter  is  good  against  it. 

1.  As  to  the  notes  being  prescribed  at  the  date  of  the  confession 
end  judgment,  that  may  or  may  not  be  true  in  fact    Prescription  is  only 
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a  means  of  extinguishiDg  obligations,  but  must  be  pleaded  to  have  that 
effect.  A  promissory  note,  sinoe  the  maturity  of  which  more  than  five 
years  have  run,  is  a  valid,  subsisting  obligation,  until  prescription  is 
pleaded  against  it  by  the  debtor,  or  by  his  creditors  if  he  be  insolvent 
Martin's  failing  to  plead  prescription,  his  recognition  and  confession,  sim- 
ply continued  in  existence  a  pre-existing  obligation.  His  right  and  power 
to  do  this  is  indubitable,  so  far  as  the  act  affected  himself,  his  heirs,  and 
legal  representatives.  But  he  could  not  do  so  to  the  prejudice  of  the 
rights  of  third  persons  acquired  in  the  meantime.  This  brings  us  to  the 
question  whether  Martin's  family  occupy  the  position  of  third  persons 
who  had  in  1865  acquired  a  right  of  homestead  on  Martm's  property.  It 
so,  he  could  not  waive  his  right  of  pleading  prescription  to  their  prejudice. 

Now,  it  has  often  been  said  that  the  homestead  act  is  exceptional 
and  in  derogation  of  the  general  and  universal  rules  of  law,  which  make 
a  man's  property  liable  for  his  debts  ;  that,  therefore,  it  must  be  strictly 
construed,  and  can  not  be  extended  by  implication. 

When  we  turn  to  that  act  we  find  that  its  benefits  can  be  invoked 
and  claimed  only  '*  by  the  debtor  "  who  occupies  the  land  '*  as  a  residence, 
and  bona  fide  owns  it,  having  a  family,  or  mother,  or  father,  or  person  or 
persons  dependent  upon  him  for  support."  It  is  the  debtor  who  is 
vested  with  this  right.  He  alone  dian  claim  it  and  exercise  it,  upon  the 
conditions  stated.  If  it  were  the  family  in  whom  the  right  was  vested, 
it  would  render  the  property  subject  to  the  right  inalienable  by  the 
debtor,  and  the  right  could  only  be  asserted  in  the  name  of  those  in 
whom  it  was  vested. 

2.  The  only  remaining  question  is,  Can  the  homestead  act  be  pleaded 
against  debts  created  prior  to  its  passage?  This  depends  upon  the  ques- 
tion whether  the  act  would,  when  so  applied,  impcdr  the  obligation  of 
contracts ;  and,  therefore,  whether  it  can  be  so  enforced  without  violat- 
ing the  Constitution  of  the  United  States.  This  question  has  been  finally 
and  authoritatively  settled  by  the  Supreme  Court  of  the  United  States, 
in  a  late  opinion  rendered  at  the  October  term,  1877,  in  the  case  of 
Edwards  vs.  Kearzy,  and  brought  by  writ  of  error  from  the  Supreme 
Court  of  North  Carolina. 

By  the  constitution  of  North  Carolina  adopted  in  1868,  personal 
property  to  the  value  of  $500,  and  real  estate  to  the  value  of  $1000,  are 
exempted  from  seizure  and  sale  '*  under  execution  or  other  final  process 
issued  for  the  collection  of  any  debt."  Edwards,  subsequently  to  the 
going  into  effect  of  this  constitution,  obtcdned  against  the  defendant 
three  judgments  upon  debts  created  prior  to  the  adoption  of  said  con- 
stitution. The  Supreme  Court  of  North  Carolina  maintained  the  defend- 
ant's homestead  against  the  enforcement  of  these  judgments,  and  the 
case  was  carried  by  writ  of  error  to  the  Supreme  Court  of  the  United 
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States,  whose  decision  upon  questions  involving  the  interpretation  of  the 
Ck)nstitution  of  the  United  States  commands  our  acquiescence.  That 
opinion  is  elaborate  and  exhaustive,  and  the  decree  received  the  approval 
of  all  the  ludges.  It  holds  that  so  far  as  relates  to  debts  created  before 
the  adoption  of  the  constitutional  provision  exempting  a  homestead 
said  provision  is  inoperative  and  void,  and  forbidden  by  the  Constitution 
of-  the  United  States,  as  impairing  the  obligation  of  contracts  by  destroy- 
ing the  remedy  in  material  respects.  "  The  remedy,"  says  the  Court, 
*' subsisting  in  a  State  when  and  where  a  contract  is  made  and  is  to  be 
performed  is  a  part  of  its  obligation,  and  any  subsequent  law  of  the 
State  which  so  affects  that  remedy  as  substantially  to  impair  and  lessen 
the  value  of  the  contract  is  forbidden  by  the  Constitution,  and  is  there- 
fore void." 

We  do  not  think  this  a  proper  case  to  inflict  damages  beyond  that 
allowed  by  the  lower  court. 

The  judgment  appealed  from  is  affirmed  with  costs. 

DeBlanc,  J.  I  do  not  concur  in  the  opinion  and  decree  of  the 
Court,  and  reserve  the  right  to  hereafter  file  a  dissenting  opinion  in  this 
case. 


80  1217 
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NiCHOLLS  ET  AL. 

Where  by  an  aot  of  the  Leeislatare  bonds  of  the  State  are  authorized  to  be  issued 
and  loaned  to  a  corporation,  on  oondition  that  it  shall  pledge  certain  of  its  own 
mortfi:affe  bonds,  payable  forty  years  after  their  execution,  to  secure  the  State, 
the  tender  of  bonds  by  the  corporation,  the  payment  of  all  of  which  is  made 
exifirible  whenever  there  shall  be  a  six-months  default  in  the  payment  of  the 
interest  on  any  of  said  bonds,  is  not  such  a  compliance  with  the  law,  as  will 
authorize  the  corporation  to  demand  the  issue  of  the  State  bonds.  The  fact  that 
the  bonds  of  the  corporation,  tendered  as  a  pledge,  are  dated  before  the  pas- 
8afi:e  of  the  law  authorizing:  the  loan,  and  that  they  are  made  payable,  at  the 
holder's  option,  at  another  place  in  addition  to  that  prescribed  in  the  act.  is 
immaterial. 

Where  the  act  of  the  Lefirislature  author izinfir  a  loan  of  the  State's  credit  on  the  se- 
curity of  a  certain  mortfiraere.  is  silent  as  to  the  question  of  the  appraisement  of 
the  property  covered  by  the  mortgage,  incase  of  its  forced  sale.  It  will  be  as- 
sumed that  the  Lecrislature  designed  that  such  a  forced  sale  should  only  take 
place  after  the  usual  appraisement  provided  for  by  law. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J. 

Kennardy  Howe  dt  Prentiss  for  plaintiff  and  appellant 
J,  C.  Egan,  Assistant  Attorney  General,  and  K  N,  Ogden,  Attorney 
General,  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.    By  act  68,  of  1878,  p.  105,  the  Legislature  authorized  and 
77 
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required  the  Governor  to  issue  to  the  New-Orleans  Pacific  Railway  Com- 
pany bonds  of  the  State,  to  be  signed  by  him  and  countersigned  by  the 
Auditor  and  the  Secretary  of  State,  with  the  seal  of  the  State  affixed, 
to  an  amount  not  exceeding  two  millions  of  dollars,  to  be  for  one  thou- 
sand dollars  each,  having  forty  years  to  run,  bearing  interest  at  six  per 
cent  per  annum,  payable  semi-annually,  and  having  semi  annual  cou- 
pons attached. 

Section  2  of  this  act,  as  a  guarantee  for  the  prompt  payment  of  the 
interest  on  these  bonds,  as  it  shall  mature,  and  of  the  principal,  on  or 
before  the  expiration  of  the  period  during  which  they  are  to  run,  re- 
quires the  railway  company  to  deposit  with  the  Auditor  of  Public  Ac- 
counts, and  to  pledge  to  the  State  for  that  purpose  its  bonds,  secured  by 
first  mortgage  of  all  its  property,  real  and  personal,  present  and  future, 
such  deposit  and  pledge  to  exceed  by  one  fourth,  in  each  case,  the 
amount  of  the  State  bonds  delivered  to  the  company. 

"The  said  company,  on  resolution  of  its  board  of  directors,  is 
authorized  to  make  such  a  mortgage,  and  the  same  shall  cover  and 
affect  as  a  first  mortgage  all  property  of  said  company,  whether  real  or 
personal,  present  or  future,  now  owned  or  hereafter  acquired,  and 
whether  now  constructed  or  hereafter  constructed.  The  amount  of 
bonds  secured  by  said  mortgage  shall  not  exceed  five  millions  of  dol- 
lars, it  being  intended  that  one  half  of  the  same  may  be  pledged  to  the 
State,  as  aforesaid,  and  the  other  half  disposed  of  to  other  parties.  The 
said  mortgage  bonds  shall  have  forty  years  to  run;  shall  bear  interest  at 
six  per  cent  per  annum;  shall  have  semi-annual  coupons  attached,  and 

-  said  coupons  shall  fall  due  at  or  prior  to  the  time  at  which  the  coupons 
of  the  said  State  bonds  shall  fall  due;  and  the  interest  paid  on  its  bonds 
by  the  company  to  the  State  as  pledgee  shall  at  once  form  a  fund  and 
be  used  to  pay  the  interest  on  the  State  bonds  which  shall  have  been 
Issued  to  the  company. 

"  The  said  company  shall  further  bind  itself  in  said  pledge  to  extin- 
guish annually  fifty  thousand  dollars  of  said  State  bonds,  commencing 
five  years  after  the  completion  of  its  line  to  Shreveport,  and  continue 
the  extinguishment  at  such  annual  rate  up  to  five  years  prior  to  the 
maturity  of  said  State  bonds;  and  during  the  last  five  years  it  shall, 
under  the  same  pledge,  agree  to  take  up  and  extinguish  one  fifth  each 
year  of  the  amount  of  said  State  bonds  then  outstanding." 

Section  3  makes  it  the  duty  of  the  Auditor  or  other  officer  having 
custody  of  the  mortgage  bonds  pledged  by  the  company,  when  a  suffi- 
cient sum  is  not  provided  by  the  company  to  meet  a  maturing  coupon, 
to  sell  at  public  auction  after  ten  days  advertisement  a  sufficient  amount 
of  the  mortgage  bonds  to  pay  such  maturing  coupon  and  the  expenses 

.  of  the  sale. 
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Section  4  requires  tlie  issue  of  two  hundred  and  fifty  State  bonds 
immediately  on  the  going  into  effect  of  this  act  Subsequent  issues,  up 
to  the  amount  limited,  are  to  be  at  the  rate  of  ten  thousand  dollars  per 
mile  for  every  section  of  ten  miles  of  the  road  graded,  bridged,  and 
metaled. 

This  act  was  approved  eleventh  March,  1878;  and  it  went  into  effect 
irom  its  passage:  and,  shortly  after,  the  company  demanded  the  bonds 
for  ^250,000.  The  Governor  doubted  the  constitutionality  of  the  act; 
•and  the  question  was  finally  determined  by  this  court,  by  a  decree  which 
declared  the  act  to  be  not  in  violation  of  the  constitution  of  th^  State. 
See  the  case,  30  An.,  not  yet  published. 

On  the  first  March,  1878,  before  the  passage  of  this  act,  the  com- 
pany, by  authority  of  a  resolution  of  the  board  of  directors,  adopted  on 
the  sixteenth  August,  1877,  and  of  the  acts  of  the  Legislature,  No.  14,  of 
1876,  p.  28,  and  No.  12  of  1878,  p.  37,  confirming  and  amending  the  nota- 
rial charter,  executed  a  first  mortgage  of  all  its  property,  real  and  per- 
gonal, present  and  future,  and  its  rights  and  franchises,  to  secure  princi- 
pal and  interest  of  five  thousand  bonds,  of  one  thousand  dollars  each, 
payable  in  New  Orleans  or  New  York,  at  the  option  of  holders,  having 
forty  years  to  run,  bearing  six  per  cent  interest,  payable  semi-annually, 
with  coupons  attached,  with  waiver,  in  the  act  of  mortgage,  "of  the 
benefit  of  any  extension,  or  stay,  or  appraisement  laws  now  existing,  or 
which  may  hereafter  exist,  in  the  States  of  Louisiana  and  Texas." 

By  another  clause  in  the  act  of  mortgage  it  is  expressly  stipulated 
ihat "  if  the  company,  or  its  successors  or  assigns,  shall,  at  any  time 
hereafter,  after  demand  made,  make  default,  or  neglect,  or  refuse,  or 
omit  to  pay  the  semi-annual  interest  on  said  bonds,  or  any  of  them, 
when  the  same  shall  become  due,  and  if  any  such  default  shall  continue 
ior  the  period  of  six  months,  then,  upon  demand  of  any  holder  of  any 
one  or  more  of  said  bonds,  the  whole  principal  sum  of  each  and  all  the 
bonds  then  outstanding,  and  intended  to  be  hereby  secured,  shall  forth* 
with  become  due,  exigible,  and  payable." 

On  the  thirty-first  May,  shortly  after  the  decision  of  this  court  de- 
•claring  the  act  of  eleventh  March,  1878,  constitutional,  the  company 
tendered  a  notarial  act  pledging  three  hundred  and  thirteen  of  these 
bonds,  and  embodying  the  terms  and  conditions  of  section  2,  of  the  act 
^  of  eleventh  March;  and  it  demanded  the  issue  and  delivery  of  two  hun- 
dred and  fifty  State  bonds.  The  Governor  was  not  satisfied  with  the 
terms  and  conditions  of  the  bonds  of  the  company  and  of  the  act  of 
mortgage;  and  he  declined  to  deliver  the  bonds  of  the  State  as  de- 
manded. Thereupon  the  company  brought  suit  against  the  Governor, 
the  Auditor,  and  the  Secretary  of  State,  to  compel,  by  mandamus,  com- 
pliance with  its  demand. 
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The  answer  alleges  that  the  company  has  not  complied  with  the 
obligations  imposed  upon  it  by  law,  conditions  precedent  to  the  delivery 
of  the  bonds  of  the  State:  "  Nor  has  the  relator  placed  the  State  in  the 
situation  in  which  she  is  directed  to  be  placed,  by  law,  before  any  of  the 
bonds  authorized  to  be  issued  by  act  No.  68,  of  1878,  can  be  issued. 

"  Respondents  are  public  officers,  with  limited  powers,  acting  under 
a  special  law,  and  are  not  authorized  to  vary  from  it,  or  exercise  any  dis- 
cretionary power  in  the  matter." 

Respondents  specially  object  to  the  stipulation  in  the  bonds  maJdng- 
them  payable  in  New  York  at  the  option  of  holders;  and  to  the  clauses 
in  the  act  of  mortgage  waiving  the  benefit  of  appraisement,  and  makings 
the  whole  of  the  outstanding  bonds  due,  exigible,  and  payable  on  the 
failure  of  the  company  to  pay  the  interest  due  at  any  time  for  the  space 
of  six  months:  and  they  allege  that  '*  these  variations  from  the  law  are 
of  the  most  serious  character,  and  will  greatly  injure  the  State,  in  view 
of  the  fact  that  the  relators  have  disposed,  or  are  authorized  to  dispose, 
to  other  persons  than  the  State,  of  two  millions  and  a  half  of  simUar 
bonds,  secured  by  similar  mortgage." 

The  district  court  refused  to  grant  the  mandamus  as  prayed  for, 
mainly  on  the  ground  of  want  of  authority  to  interfere  with  the  dis- 
cretion of  the  Governor;  and  the  company  appealed. 

The  Attorney  General  informs  us,  in  his  oral  ai^ument,  that  the 
Governor  desires  to  make  no  question  as  to  whether  his  power  in  refer- 
ence to  the  issuing  of  these  bonds  is  discretionary;  nor  as  to  the  author- 
ity of  the  judicial  tribunals  to  control  him  in  the  performance  of  his 
official  duties.  The  Auditor  and  the  Secretary  of  State,  parties  appellees, 
are  charged  with  important  functions  with  respect  to  the  issuing  of 
these  bonds;  and  the  judiciary  has  unquestioned  power,  in  proper  ccuses, 
to  compel  them  to  perform  the  ministerial  duties  absolutely  required  of 
them,  respectively,  by  law.  We  shall  proceed,  therefore,  to  consider 
the  case,  without  reference  to  our  authority  to  deal  judicially  with  the 
Governor,  premising  that  judicial  power  is  the  creature  of  the  law ;  and 
that  it  can  not  be  enlarged  by  mere  consent 

It  is  of  no  consequence  that  the  bonds  of  the  company,  and  the 
mortgage  to  secure  them,  are  dated  first  March,  1878,  anterior  to  the 
passage  of  the  act  of  eleventh  March,  provided  they  meet  the  require- 
ments of  that  act.  By  the  acts  of  1876,  p.  28,  and  1878,  p.  37,  and  the 
resolution  of  the  board  of  directors  of  sixteenth  August,  1877,  the  com- 
pany was  fully  authorized  to  issue  its  bonds  to  the  amount  of  five  mil- 
lions, and  to  secure  them  by  mortgage  and  pledge.  Their  validity  is  not 
affected  by  the  date;  since  the  bonds  are  not  obligatory,  and  the  mort- 
.gage  and  pledge  are  not  operative  until  the  bonds  are  actually  issued* 
The  terms  of  the  mortgage  are  such  that  it  secures  any  holder  as  effect- 
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uaHy  as  if  he  had  been  an  original  contracting  party,  a  mortgagee.  It 
would  not  have  been  unwise  for  the  company  to  have  deferred  the  ex- 
ecution of  the  bonds  and  the  mortgage  until  the  act  of  eleventh  March 
bad  become  a  law,  in  order  to  have  made  them  in  conformity  with  its 
terms  and  conditions. 

Equally  unimportant  Is  it  that  the  bonds  are  made  payable  in  New 
Orleans  or  New  York,  at  the  option  of  holders,  since  their  value  as  secu- 
rity to  the  State  is  in  no  manner  thereby  diminished,  and  their  market 
Talue  may  be  enhanced. 

The  serious  question  Is  whether  the  waiver  of  the  benefit  of  ap- 
praisement, and  the  clause  in  the  act  of  mortgage  by  which  the  whole 
of  the  outstanding  bonds  may  become  due  and  exigible  at  any  time  at 
the  will  of  any  holder  of  even  one  of  them,  by  the  failure  of  the  com- 
pany for  six  months  to  pay  the  interest  due,  impair  the  value  of  the 
security  contemplated  and  required  by  the  Legislature,  as  a  pledge  and 
guarantee  upon  which  the  aid  of  the  State  is  to  be  given  to  the  com- 
pany; whether  these  clauses  in  the  act  of  mortgage  are  not  a  variation, 
a  departure  from  the  terms  prescribed  by  the  Legislature,  by  which  the 
peril  and  liability  of  the  State  are  increased  beyond  the  risk  which  the 
Ijegislature  intended  and  consented  to  incur. 

The  Liegislature  had  the  right  to  prescribe  the  terms  and  conditions 
upon  which  the  aid  of  the  State  should  be  granted  to  the  company.  A 
gratuity,  a  donation  to  the  company  was  not  intended;  and  it  was  the 
duty  of  the  Legislature  to  see  that  the  credit  of  the  State,  which  it 
designed  and  consented  to  lend  to  the  company,  should  be  fully  secured 
and  protected.  The  mere  reading  of  the  act  will  show  how  carefully  it 
-seeks  to  accomplish  this  purpose.  The  amount  of  the  first-mortgage 
bonds  of  the  company  is  limited,  and  is  small  compared  with  the  cost  of 
constructing  the  entire  road;  and  one  half  only  of  those  bonds  is  to  be 
put  upon  the  market,  the  other  half  to  be  reserved  to  be  pledged  to  the 
State.  These  bonds  are  to  have  the  same  period  to  run  as  the  bonds  of 
the  State:  they  are  to  bear  the  same  rate  of  interest,  payable  semi- 
annually, at  or  prior  to  the  time  at  which  the  interest  on  the  State  bonds 
will  be  exigible.  When  bonds  of  the  State  are  issued  to  the  company, 
the  bonds  of  the  company,  for  an  amount  exceeding  by  one  fourth  the 
amount  of  the  State  bonds  so  issued,  are  to  be  deposited  with  the  Audit- 
or of  Public  Accounts,  and  be  pledged  to  the  State,  secured  by  first 
mortgage  on  all  the  property  of  the  company,  present  and  future;  and 
to  secure  the  State  against  the  inconvenience  of  advancing  even  the 
semi-annual  interest  on  its  bonds,  the  officer  of  the  State  having  the 
custody  of  the  pledged  bonds  of  the  company  is  required  to  sell,  on 
short  notice,  a  sufficient  amount  of  them  to  make  good  any  deficiency 
or  failure  of  the  company  to  provide  for  the  maturing  coupons. 
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Again:  the  oompany  is  required  to  extinguish  annually  fifty  thou- 
sand dollars  of  the  bonds  of  the  State,  commencing  five  years  after  th& 
completion  of  the  road  to  Shreveport;  and,  during  the  last  five  years  of 
the  running  of  the  bonds^  to  extinguish,  annually,  one  fifth  of  the  re* 
mainder  outstanding.  It  was  not  the  intention  of  the  Legislature  to  tax 
the  overburdened  people  of  the  State  by  giving,  or  advancing  tempo- 
rarily, a  single  dollar  to  the  company;  and  while  it  was  deemed  proper 
to  aid  the  company  in  its  great  enterprise,  the  importance  of  which  Is- 
80  manifest,  by  lending  the  credit  of  the  State  to  secure  the  early  com- 
pletion of  the  road  within  the  limits  of  the  State,  the  terms  and  condi- 
tions upon  which  this  assistance  is  to  be  granted  are  such  that  a  com- 
pliance with  them  by  the  company  would  save  the  State  from  loss,  or 
even  inconvenience. 

It  must  be  assumed,  as  there  is  nothing  in  the  act  of  eleventh  March 
indicating  a  different  purpose  or  intention,  that  the  Legislature  con* 
templated  and  designed  that  the  mortgage  and  pledge  should  be,  in  all 
respects,  in  conformity  with  and  should  subject  the  property  to  the 
existing  laws  of  the  State.  By  the  existing  laws  the  property  of  the- 
debtor  can  not  be  sold  for  cash  for  less  than  two  thirds  of  its  value,  as 
fixed  by  two  sworn  appraisers,  one  of  whom  may  be  selected  by  the- 
debtor,  the  other  by  the  creditor.  If  two  thirds  of  the  appraised  value- 
should  not  be  bid,  the  property  may  be  re-advertised  and  sold  for  what- 
ever it  will  bring  on  twelve-months  credit. 

This  is  considered  a  wise  regulation,  since  it  prevents  the  sacrifice- 
of  the  property,  and  protects  the  creditor,  who  may  not  be  able  or  will- 
ing to  buy  it  for  cash,  against  a  sale  which  would  be  prejudicial  to  him 
by  the  insignificance  of  the  price.  The  importance  of  this  provision  of 
the  law  can  not  be  overestimated  in  this  case,  when  it  \s  considered  ia 
connection  with  the  clause  in  the  mortgage  by  which  the  entire  mortgage 
debt  may  become  due  and  payable,  and  the  mortgaged  property  may  be 
forced  upon  the  market  at  any  time,  however  unpropitious. 

The  clause  by  which  the  mortgage  bonds  may  become  due  and  exi- 
gible before  the  expiration  of  the  forty  years  may  be  attributed  to  the 
difference  between  our  law  and  the  systems  prevailing  in  the  other 
States  of  the  Union,  with  respect  to  the  enforcement  of  mortgage  rightsp 
and  to  the  fact  that  the.  principal  market  for  railway  bonds  is  the  great 
commercial  emporium  where  our  system  is  comparatively  unknown. 
Under  the  system  prevailing  in  the  other  States,  generally,  a  mortgage 
can  not  be  foreclosed  and  the  mortgaged  property  sold  until  the  whole 
mortgage  debt  is  due  and  exigible;  and  there  is  no  doubt  that  the  object 
of  the  company  in  inserting  this  clause  wcus  to  enhance  the  market 
value  of  the  disposable  half  of  these  bonds,  by  conforming  to  the  usual 
stipulation  in  railway  mortgages  in  the  other  States,  by  which  the  punc- 
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tual  payment  of  the  interest  is  secured,  under  penalty  of  the  immediate 
maturity  of  the  entire  mortgage  debt,  and  the  speedy  foreclosure  of  the 
mortgage,  and  sale  of  the  mortgaged  property.  No  doubt  this  stipula- 
tion adds  to  the  market  value  of  the  bonds;  but  the  usual  consequence 
is  that  the  mortgaged  property  is  sacrificed;  and  the  holders  of  the 
bonds  combine  and  become  the  owners  of  the  property  and  franchises 
of  the  company. 

Under  our  system  it  is  not  necessary  for  the  mortgage  creditor  to 
wait  until  the  entire  mortgage  debt  is  due.  If  any  part  of  it  be  due  he 
may  proceed  by  executory  process,  without  citation  of  the  mortgagor,  on 
an  eX'parte  order  of  the  competent  judge,  in  term  or  at  chambers,  under 
which  the  entire  mortgaged  property  may  be  sold,  within  less  than  sixty 
days,  for  such  sum  in  cash  as  will  satisfy  the  matured  debt,  and  the 
costs,  and  on  terms  of  credit  corresponding  with  the  maturity  of  the 
remainder,  which,  to  the  extent  of  the  price  bid  the  purchaser,  must 
assume  and  pay  as  it  shall  mature. 

Under  this  system  mortgage  securities,  having  a  long  term  to  run, 
may  not  be  so  attractive  to  large  dealers  as  they  would  be  under  a  con- 
tract which  would  authorize  any  holder  to  have  tne  mortgaged  property 
sold  for  cash,  at  any  time,  for  the  entire  mortgage  debt.  But  the  State  of 
Louisiana  consented  to  advance  its  bonds  to  this  company  on  terms  and 
conditions  which  would  be  defeated  by  the  maturing  of  the  bonds  of  the 
company,  and  the  forced  sale  of  the  mortgaged  property  for  cash,  at 
any  time  before  the  extinguishment  of  the  bonds  of  the  State.  It  was 
not  the  object  of  the  Legislature  to  enable  holders  to  hasten  the  matu- 
rity of  these  bonds,  nor  to  furnish  the  means  of  having  the  mortgaged 
property  speedily  sold  for  cash  at  whatever  price.  The  entire  purpose 
and  design  of  the  act  of  eleventh  March  was  to  provide  a  fund  to  meet 
punctually  the  current  interest  as  it  should  accrue,  and  to  insure  the 
final  payment  and  extinguishment  of  the  two  millions  of  accommoda- 
tion bonds  of  the  State  having  a  period  of  forty  years  to  run.  The 
Legislature  intended  that  the  bonds  of  the  State  should  be  protected  by 
the  precise  security  prescribed  in  the  act,  leaving  that  portion  of  the 
bonds  of  the  company  put  upon  the  market  to  stand  upon  their  own 
merits:  and  while  the  State  could  not  avoid  the  risk  of  a  sale  of  the 
whole  of  the  mortgaged  property  to  pay  the  entire  mortgage  debt,  in 
the  event  of  the  failure  of  the  company,  at  any  time,  to  pay  the  semi- 
annual interest,  on  the  disposable  half  of  the  bonds,  a  sale  in  accordance 
with  our  law  for  cash  to  meet  the  matured  part  of  the  debt,  and  on 
terms  of  credit  corresponding  with  the  part  of  the  debt  to  mature,  prin^ 
dpal  and  interest,  according  to  the  tenor  of  the  bonds,  would  be  far  less 
prejudicial  to  the  State  than  a  sale  for  cash  without  appraisement. 

Under  our  system  the  rights  of  holders,  especially  those  who  seek 
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permanent  investments  in  mortgage  securities,  are  better  protected  than 
they  would  be  under  a  contract  by  which  the  entire  mortgage  debt  may 
become  due,  on  the  failure  of  the  mortgagor  to  pay  the  current  interest 
as  it  matures,  and  the  whole  of  the  mortgaged  property  be  sold  for  cash 
without  appitdsement.  Such  an  accessory  contract  abrogates  the  princi- 
pal contract  as  expressed  on  the  face  of  the  bonds;  while  our  system 
respects  the  contract  as  thus  expressed,  and  enforces  it,  as  nearly  as 
possible,  by  divesting  the  title  and  possession  of  the  defaulting  mort- 
gagor, and  subjecting  the  purchaser  to  his  obligations,  and  making  him 
paymaster,  to  the  extent  of  the  price,  in  lieu  of  the  original  mortgngor. 
Under  our  system  no  express  stipulation  in  the  mortgage  is  necessary 
to  enable  the  holder  of  any  part  of  the  mortgage  debt  to  enforce  the 
payment  of  whatever  may  be  actually  due,  as  well  to  himself  as  to  other 
holders;  and  the  mortgagor  can  not  be  crushed  by  the  hastened  matu- 
rity of  the  entire  debt,  which  he  contracted  and  intended  to  pay  at  the 
expiration  of  a  long  term. 

It  may  be  difficult,  as  urged  by  counsel  for  appellant,  to  negotiate 
the  bonds  of  the  company  without  a  mortgage  containing  the  clauses 
under  consideration;  but  we  can  see  no  good  reason  for  this,  since  our 
law  affords  every  requisite  facility  for  the  enforcement  of  mortgage  rights 
by  process  exceptional,  speedy,  and  wiramary.  It  may  be  that  these 
clauses  are  usual  in  railway  mortgages  of  recent  date  in  this  and  in 
other  States.  Individuals  and  corporations  contracting  in  their  own 
right  for  thieir  own  interest  alone  may  make  such  stipulations  and  agree- 
ments as  they  think  proper;  and  capitalists  will  judge  and  determine  for 
thomselvef?  whether  the  security  upon  which  they  are  invited  to  invest 
is  satisfactory  and  such  as  they  require.  But  those  who  contract  with 
a  sovereign  State  must  submit  to  the  terms  which  it  chooses  to  pre- 
scribe; and  when  the  Legislature,  in  an  act  so  precise  and  minute  in  its 
details  as  that  of  eleventh  March,  1878,  declares  the  terms  and  condi- 
tions on  which  the  State  shall  bind  itself,  there  is  no  other  department 
of  the  government  that  can  change  these  terms  and  conditions,  or  under- 
take to  say  that  any  thing  short  of  a  strict  compliance  with  them  would 
meet  and  satisfy  the  requirements  of  the  law. 

The  Legislature  chose  to  require,  for  the  security  of  the  State,  that 
the  first-mortgage  bonds  of  the  company  should  have  forty  years  to  run, 
without  qualification;  and  when  the  company  agreed  that  these  bonds, 
nominally  having  forty  years  to  run,  should,  on  failure  to  pay  the  inter- 
est, become  immediately  due  and  exigible,  this  was  a  qualification  which 
the  Legislature  had  not  chosen  to  express  in  the  act:  which,  for  all  that 
appears,  was  never  submitted  to  the  consideration  of  the  Legislature; 
and  to  which  the  Legislature  has  not  in  any  manner  consented. 

The  officers  whose  duty  it  is,  by  the  act  of  March  11,  to  execute  and 
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deliver  to  the  company  the  bonds  of  the  State  for  two  millions  have  no 
power  or  authority  to  accept  any  other  or  different  security  than  that 
required  by  the  express  terms  of  the  act.  The  Governor,  the  Auditor, 
and  the  Secretary  of  State,  defendants  and  appellees  in  this  case,  well 
said  in  their  answer:  "We  are  public  officers,  with  limited  powers, 
acting  under  a  special  law,  not  authorized  to  vary  from  it,  or  exercise 
any  discretionary  power  in  the  matter." 

The  judge  of  the  district  court  did  not  err  in  refusing  the  manda- 
mus; and  the  judgment  appealed  from  is  therefore  affirmed  with  costs. 


No.  788. 
McLeab  &  Kendall  vs.  Succession  of  J.  L,  Hunsickee.  fi28 

The  testimony  of  a  party  to  a  suit  may  be  taken  under  commission,  like  that  of  any 
other  witness. 

Payments  made  by  a  debtor  without  special  instructions  as  to  their  imputation, 
will  be  imputed  in  accordance  with  the  tacit  agreement  of  the  parties  as  dis- 
closed by  their  dealing's  and  correspondence. 

A  debtor  who  receives,  without  objection,  an  account  current  from  his  creditor 
which  imputes  payments  made  by  him  to  the  less  onerous  part  of  his  debt,  is 
held  to  ratify  by  his  silence  the  imputation  of  payment  made  in  the  account. 

APPEAL  from  the  Fourteenth  Judicial  District  CJourt,  parish  of 
Ouachita.    Parsons,  J. 

Franklin  Garrett  for  plaintififs  and  appellants. 

Frank  P.  Stubbs  and  W.  W,  Farmer  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  cuse  was  before  us  at  the  July  term,  1877,  and 
was  remanded.    See  29  A.  p.  539. 

It  is  a  suit  on  four  promissory  notes,  executed  by  the  deceased,  in 
favor  of  the  plaintiffig,  in  the  course  of  business  between  them — which 
course  of  business  consisted  in  plaintiffs  selling  and  furnishing  to  defend- 
ant carriages,  wagons,  etc.,  of  their  manufacture,  from  time  to  time  as 
ordered  by  him,  and  remittances  by  defendant  at  like  periods  of  sums  of 
money  in  payment.  Plaintiffe,  from  October,  1868,  when  these  transac- 
tions began,  to  the  close  thereof,  sold  and  shipped  defendant  goods  of 
the  character  stated  to  an  amount  of  nearly  $7000,  as  shown  by  the  ac- 
<»ount8  and  proofs  in  this  case.  Defendant  was  to  pay  for  goods  at  four 
months  time,  and  for  some  of  these  invoices  and  in  settlement  of  account 
he  executed  the  notes  in  question,  to  wit :  one  for  3821,  due  February 
10-13, 1869 ;  one  for  $899,  due  March  12-15, 1869 ;  one  for  $510,  due  June 
11-14,  1872,  and  one  for  $500,  due  March  7-10,  1873.  These  notes  so 
^ven,  save  and  except  the  first  one,  at  no  time  equaled  the  amount  due 
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plaintiflfs  on  account;  crediting  them  on  the  account,  there  always  ex- 
isted considerable  and  sometimes  large  balances  due  plaintiffs. 

There  is  no  room,  under  the  evidence  in  this  case,  to  doubt  that 
plaintiffs  furnished  every  dollar  of  the  goods  charged  in  their  accounts  ; 
nor  is  there  more  doubt  as  to  the  amounts  of  money  remitted  by  the 
defendant,  as  payments  of  his  indebtedness.  The  whole  transaction  is. 
laid  bare  by  the  correspondence  between  the  parties,  and  the  other  proofis. 
in  the  record.  The  only  real  contest  is  that  as  to  the  imputation  of  these 
payments;  plaintifEs  contending  that  they  should  be  made  to  the  open 
or  book  account,  and  defendant's  administratrix  that  they  should  be 
made  to  the  notes.  Plaintififo  sue  on  the  notes,  and  defendant  pleada 
payment  We  may  here  remark  tbat  we  do  not  think  defendant's  bill  of 
exceptions  to  the  depositions  of  plaintiffs  as  witnesses  in  their  own  be- 
half, taken  under  commission,  is  well  taken.  The  law  makes  them  com- 
petent witnesses,  and  we  know  no  rule  which  excludes  them  from  the 
right  to  take  their  own  testimony  like  that  of  other  witnesses.  When 
witnesses  reside  out  of  the  parish,  their  evidence  may  be  taken  under 
commission.    The  law  does  not  except  parties  to  the  suit. 

There  can  be  no  doubt  of  the  correctness  of  the  proposition,  that  in 
the  absence  of  an  agreement,  or  of  circumstances  indicating  a  contrary 
intention,  payments  should  be  imputed,  on  debts  due,  rather  than  on 
those  not  due  ;  and  of  debts  due,  to  those  most  onerous  in  preference  to 
those  les3  onerous.  It  is  equally  well  settled  that,  as  a  general  proposi- 
tion, notes  create  a  more  onerous  debt  than  open  accounts. 

It  only  remains  for  us  to  examine  how  far  those  principles  have 
been  varied  in  this  case  by  the  agreements  or  consents  of  parties  ex- 
pressed or  implied  from  the  circumstances  and  course  of  dealing  betweeo 
them. 

The  correspondence  between  these  parties  shows  that  the  $500  re- 
mitted by  Hunsicker,  and  received  by  plaintiflDa  on  February  22, 1869» 
was  applied  as  a  payment  on  the  $821  note.  It  is  so  expressly  stated  by 
plaintiffs  in  their  letter  of  that  date,  signed  by  their  clerk,  McGraw,  and 
in  which  they  urge  their  debtor  to  send  forward  the  balance,  8321,  and 
$5  41  protest  fees.  Plaintiffs  say  in  their  testimony  this  letter  was  unau- 
thorized by  them  ;  but  on  the  18th  March  following  the  firm  itself  writes 
to  Hunsicker,  urging  him  to  remit  the  balance,  $326  41,  due  on  that 
note. 

On  February  24th,  1870,  plaintiffs  write  Hunsicker  an  urgent  letter, 
saying  his  debt  to  them  exceeds  $4000,  and  that  he  must  at  once  remit 
them  at  least  $3000.  On  April  13th,  1870,  they  send  him  a  statement  of 
his  account  showing  on  first  April  a  balance  agaiost  him  on  "  book  ac- 
count" of  $3256  41.  They  add  memorandum  of  the  note  for  $899,  and 
of  a  separate  account  of  Kendall,  for  harness  bought  for  Hunsicker^ 
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$284,  showlDg,  therefore,  a  total  indebtednesB  of  $4439  41.  On  June  24th, 
1870,  Hunsicker  acknowledges  receipt  of  the  account,  and  makes  earnest 
protestations  of  his  wishes  and  anxiety  to  pay.  In  this  statement  of  the 
*'  book  account "  the  note  for  $821  is  charged  to  Hunsicker  and  the  $500 
above  referred  to  is  credited.  But  the  $899  note  does  not  figure  in  it^ 
but  is  added  as  a  memorandum  at  the  bottom.  Hunsicker's  credits  by 
"  cash  "  on  this  book  account  amount  to  $2250,  and  the  last  item  there- 
of is  $200,  on  2d  March,  1870.  By  this  account  this  sum  of  $2250  was 
Imputed  to  Hunsicker's  "  book  account,"  into  which  had  been  carried 
his  note  for  $821.  As  we  have  seen,  he  received  this  account  and  made 
no  objection  to  the  application  of  the  payments.  This  amounted  to  & 
consent  on  his  part. 

On  August  1st,  1871,  plaintifif^  furnished  Hunsicker  another  state- 
ment of  accounts,  which  is  a  mere  continuation  of  that  of  April  1st,  1870, 
and  on  which  they  credit  him  with  additional  "cash"  remittances 
amounting  to  $1050,  and  also  with  a  note  (of  one  Falk,  we  presume,)  for 
$200.  The  $899  note  is  not  charged  in  this  account,  but  is  again  added 
as  a  memorandum  below  the  "  balance  on  the  book  account."  Hun- 
sicker's letter  of  August  21st,  1871,  shows  that  he  received  this  state- 
ment of  accounts  also,  for  he  says,  "  you  sent  me  a  statement  some  time 
back,  but  I  have  mislaid  it.  Please  send  me  another,  and  I  will  try 
again,  and  see  whether  I  can  not  get  you  some  money  together."  Here 
again  by  the  tacit  consent  of  Hunsicker  these  $1050  were  imputed  to 
the  "  book  account." 

PlaintiflDs'  letters  of  July  15,  and  November  21,  and  December  10, 
1872,  show  receipts  of  $450  in  money,  which  they  applied,  as  they  state, 
as  follows  :  $250  on  the  $510  note  and  $200  to  the  Falk  note,  which  they 
returned  to  Hunsicker. 

The  only  other  payments  made  which  can  be  imputed  to  the  notea 
are  as  follows  :  $150  on  March  17th,  1873,  and  $100  on  March  24th,  1873, 
as  shown  by  receipts  of  those  dates,  in  which  it  is  specified  that  these 
payments  are  on  account  of  notes. 

In  Hunsicker's  letter  of  date  April  30th,  1873 — only  a  short  time  be- 
fore his  death — he  clearly  recognizes  that  plaintiflfs  are  the  holders  of 
more  than  one  of  his  notes  which  were  due  and  unpaid.  In  the  face  of 
that  letter,  and  of  the  proofs  in  this  record,  it  can  not  be  affirmed  that 
plaintiffs  are  seeking  to  defraud  his  estate.  Under  the  terms  of  that 
letter  and  of  the  facts  detailed  above  it  would  be  exceedingly  inequitable, 
as  well  as  contrary  to  the  proofs,  to  impute  all  his  payments  to  his  notes. 
We  hold,  therefore,  that  the  payments  must  be  imputed  to  the  accounts- 
between  the  parties,  except  in  so  far  as  the  facts  and  circumstances  in- 
dicate expressly  a  different  intention  ;  for  we  think  the  payments  were 
to  be  so  imputed,  by  the  tacit  agreement  of  the  parties,  as  disclosed  by 


Digitized  by  LjOOQIC 


1228  SUPREME  COURT  OF  LOUISIANA, 

HcLear  &  Kendall  vs.  ^^uccession  of  Hunsicker. 

their  dealings  and  correspondence  referred  to.  The  first  note  for  $821 
vre  think  has  been  extinguished  by  payment  and  merger  into  account. 
The  note  for  $510  is  entitled  to  a  credit  of  $250,  of  date  say  July  15tb, 
1872,  and  to  the  other  note  for  $899,  being  oldest,  we  will  impute  the 
payments  of  $150  of  date  March  17th,  1873,  and  $100  of  date  March  24th, 
1873— reserving  plaintiffs'  rights  to  claim  any  amounts  that  may  be  due 
on  open  or  book  account  by  suit  hereafter. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  read  as  follows :  "  That  plaintiff, 
McLear  &  Kendall,  do  have  and  recover  of  the  succession  of  Jay  L. 
Hunsicker,  deceased,  the  sum  of  ($899)  eight  hundred  and  ninety-nine 
dollars,  with  eight  per  cent  interest  thereon  from  fifteenth  day  of  Marcb, 
1869,  subject  to  credits  of  ($150)  one  hundred  and  fifty  dollars,  as  of 
date  17th  March,  1873,  and  of  one  hundred  dollars,  as  of  date  24th 
March,  1873.  That  they  also  recover  the  further  sum  of  five  hundred 
and  ten  dollars  with  six  per  cent  interest  from  14th  June,  1872,  subject 
to  a  credit  of  two  hundred  and  fifty  dollars,  as  of  date  July  15th,  1872. 
That  they  also  recover  the  further  &um  of  five  hundred  dollars  with  six 
per  cent  interest  from  10th  day  of  March,  1873,  together  with  all  costs 
of  suit.  And  it  is  further  ordered  that  plaintiffs'  right  to  sue  for  any 
amount  due  them  on  "  book  account "  be  reserved,  and  that  defendant 
pay  the  costs  of  this  appeal. 

Rehearing  refused. 


No.  809. 
R.  G.  Cobb,  Curator,  vs.  T.  P.  Richardson,  Sheriff,  et  al. 

A  valid  and  lecral  decree  of  a  pariah  court  can  not  be  arrested  at  the  instance  of  the 
judgment  debtor,  by  an  injunction  isBuint;  from  any  other  court. 

The  clerk  of  the  pariHh  court  in  which  a  su'^cession  is  beinflr  administered  has  an* 
tharitf  to  is^^u^  nfi.fa.  for  the  seizure  and  sale  of  any  property  of  the  succession, 
previously  sold  on  a  twelve-months  bond,  and  not  paid  for,  without  recrardto  its 
value. 

On  the  dissolution  of  an  injunction  issued  at  the  instance  of  a  curator  ad  hoe,  dam- 
acres  will  not  bo  allowed  against  the  absent  plaintiff:  nor  against  the  curator 
representing  him.  when  it  appears  that  the  curator  acted  consoientloasly. 

A  PPEAL  from  the  Fourteenth  Judicial  District  Court    Parso^is,  J. 

Cobb  &  Guuby  for  plalntiflf  and  appellant. 

R  W.  dt  K  Richardson  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Under  an  order  and  decree  of  the  parish  court  of 
Ouachita,  rendered  on  application  of  the  administratrix  of  the  estate  of 
Bofenschen,  a  house  and  lot  (with  other  property)  of  scdd  estate  was 


Digitized  by  VjOOQIC 


MONROE,  JULY,  1878.  1229 

Cobb  vs.  Biohardson,  Sheriff. 

sold,  on  second  offering,  at  twelve-months  credit,  for  S830,  to  D.  P. 
Conover  &  Co.,  who,  conformably  to  law,  executed  their  twelve-months 
bond  therefor,  with  R  G.  Cobb  and  A.  A,  Gunby  as  sureties,  and  with 
special  mortgage  on  the  property. 

The  administratrix  rendered  her  account  and  tableau  of  said  estate, 
carrying  thereon  one  T.  N.  Conor  as  a  creditor  paid  by  her  to  amount 
of  $831  17 ;  and  charges  herself  with  the  proceeds  of  the  sales  of  the 
property  as  cash.    This  account  and  tableau  were  duly  homologated. 

Said  bond  not  being  paid,  execution  was  issued  thereon  by  the  parish 
court,  on  December  10th,  1877.  The  principals  on  said  bond  being  ab- 
sentees, B.  G.  Cobb,  one  of  their  original  attorneys,  was  appointed  cura- 
tor ad  hoc  and  attorney,  to  represent  them  in  the  executory  proceeding 
on  the  bond.  The  sheriff,  under  the  /i.  fa.,  seized  and  advertised  the 
mortgaged  property,  and  gave  the  notices  required  to  the  curator.  On 
the  day  of  sale  R.  G.  Cobb,  curator  of  Conover  &  Co.,  applied  to  the 
district  court  and  obtained  an  injunction  against  this  proceeding  on  the 
following  grounds : 

1.  The  parish  court  issuing  the  writ  is  without  jurisdiction  ratione 
materice,  the  amount  of  the  writ  and  the  value  of  the  property  sought  to 
be  sold  being  over  $500. 

2.  That  the  succession  of  Bof enschen  had  been  settled  anterior  to 
the  issuance  of  the  writ,  the  administratrix  discharged,  and  no  succes- 
sion existed  in  which  an  order  could  be  issued  by  the  parish  court. 

3.  The  parish  court  had  no  power  or  jurisdiction  to  appoint  a  cura- 
tor  ad  hoc  in  a  proceeding  against  D.  F.  Conover  &  Co. 

4  That  the  parish  court  had  no  power  to  order  the  issuance  of  an 
execution  on  a  twelve-months  bond  for  an  amount  exceeding  $500,  and 
that  the  document  upon  which  the  writ  enjoined  was  issued  in  this  case 
was  not  a  twelve-months  bond  as  contemplated  by  Articles  719  and 
720  C.  P. 

5.  That  there  was  no  such  proceeding  on  the  docket  of  either  the 
parish  or  district  court  of  Ouachita,  or  other  court,  entitled  estate  of  C. 
L.  B.  Bofenschen  vs.  D.  F.  Conover  &  Co.  et  al.,  and  no  writ  ot  fieri  facias 
can  issue  without  the  existence  of  such  suit  or  proceeding,  and  on  a 
judgment  therein. 

He  prays  for  citation  of  the  sheriff,  of  the  legal  representative  of 
said  estate,  or  other  person  claiming  ownership  of  said  bond.  The  sheriff, 
the  administratrix,  and  T.  N.  Conor  (to  which  last  it  seems  said  bond 
had  been  transferred  in  satisfaction  of  his  judgment  and  claim  against 
the  estate  of  Bofenschen)  appeared,  and  moved  to  dismiss  the  injunc- 
tion with  damages,  for  the  reason  that  the  district  court  had  no  juris- 
diction, and  was  without  authority  to  enjoin  an  execution  issued  by  the 
parish  court    This  motion  was  sustained,  the  injunction  dissolved^  and 
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suit  dismissed  without  damages.  Plaintiffe  appeal,  and  defendants  have 
prayed  for  an  amendment  of  judgment  as  to  damages. 

If  the  writ  was  issued  in  this  case  by  the  parish  oourt,  under  a  legal 
and  valid  decree  of  that  court,  it  is  clear  that  the  defendant  in  said  writ 
<3an  not  enjoin  it  in  any  other  court,  whatever  might  be  the  rights  of  a 
third  person,  not  connected  with  the  writ,  to  do  so.  C.  P.  617,  639  ;  11 
A.  625  ;  4  E.  57  ;  12  R  531  ;  18  A.  339. 

There  can  be  no  doubt  of  the  jurisdiction  and  authority  of  the  parish 
court  to  decree  and  direct  the  probate  sale  of  the  property  of  succes- 
sions; Constitution,  Art.  87.  Article  990  of  the  Code  of  Practice  prescribes 
the  mode  and  manner  of  executing  these  decrees,  by  directing  that  if  on 
^rst  offering  the  property  does  not  sell,  it  shall  be  re-offered  for  what  it 
will  bring  on  twelve-months  credit ;  "  provided,  however,  *  »  * 
the  purchaser  shall  give  a  twelve-months  bond,  *  »  *  such  bond  to 
have  force  and  effect  as  a  twelve-months'  bond  taken  in  sales  under  writs 
ot  fieri  facias,  and  the  collection  of  such  twelve-months  bonds  shall  be 
enforced  in  the  same  manner  as  twelve-months  bonds  taken  under  Arts. 
719  and  720  C.  P.  upon  execution  issued  upon  such  twelve-months  bonds 
by  the  clerk  of  the  court  which  issued  the  order  for  sale  of  the  property, 
and  such  clerks  are  hereby  authorized  and  required  to  issue  such  execu- 
tions on  the  demand  of  any  person  having  legal  right  to  control  such 
bond." 

It  is  manifest,  therefore,  that  the  bond  in  question  was  taken  in 
strict  conformity  to  law,  and  in  execution  of  a  lawful,  valid,  and  consti- 
tutional decree  of  the  parish  court.  The  taking  of  said  bond  was  but 
one  step,  one  link,  in  the  process  of  carrying  into  execution  the  said  de- 
cree—just as  the  issuance  of  the  commission  to  sell,  the  advertisement, 
the  sale,  were  so  many  successive  acts  in  execution  of  it.  It  was  not, 
and  is  not,  fully  executed  until  the  money  is  realized  ;  for  to  sell  a  thing 
is  to  exchange  it  for  money.  So  the  execution  issued  on  that  bond  is 
but  another  and  further  act  in  execution  of  the  original  decree  of  sale 
rendered  by  the  parish  court ;  and  that  court,  being  the  court  which 
rendered  the  decree,  was  the  only  court  that  could  issue  the  process 
necessary  to  Its  execution.    C.  P.  617,  639  ;  11  A.  525. 

If  that  court  had  jurisdiction  and  authority  to  render  the  decree,  it 
necessarily  had  the  authority  to  execute  it,  as  an  incident,  and  regardless 
of  the  question  of  amount,  just  as  if,  in  the  settlement  of  the  accounts  of 
an  administrator,  tutor,  or  executor,  it  should  decree  him  indebted  to 
the  estate  for  more  than  3500,  it  could  issue  process  to  enforce  its  pay- 
ment, or  do  any  other  act  to  make  effective  its  orders.  See  29  A.  506 ; 
Tertrou  vs.  Durand. 

Taking  execution  on  this  twelve-months  bond  is  not  the  institution 
of  a  suit,  and  has  none  of  the  characteristics  of  a  suit    It  is  simply  the 
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ultimate  execution  of  the  decree  directing  the  sale,  the  reduction  into 
money  of  the  property  of  the  estate  ;  and  it  is  not  true  to  argue  as  do 
plaintiffs  counsel  "that  there  is  no  judgment,"  which  serves  as  a  basis 
lor  this  bond  and  the^./a.  issued  thereon. 

The  exception  or  motion  of  defendants  was  not  to  dismiss  on  the 
face  of  the  papers.  It  was  that  the  court  was  without  jurisdiction,  that 
the  fi,  fa,  enjoined  had  Issued  from  the  parish  court,  and  that  the  dis- 
trict court  had  no  authority  to  enjoin  it.  On  trial  of  this  motion  or  ex- 
ception evidence  was  properly  offered  and  admitted  to  show  the  truth 
of  these  allegations. 

Holding  the  views  we  do,  there  can  be  no  question  of  the  right  of  the 
clerk  to  issue  the^.  fa.  In  fact,  Article  990  C.  P.  expressly  provides  that 
It  shall  be  issued  "  by  the  clerk  of  iJxe  court  which  issued  the  orders  for 
sale  of  the  property." 

The  defendant  has  asked  us  to  amend  the  judgment,  by  allowing  the 
highest  rate  of  damages,  but  we  do  not  think  it  would  be  proper  to  do 
so.  The  plaintiflfe  are  represented  here,  and  appear,  only  by  a  curator 
ad  hoc,  who  was,  we  think,  properly  appointed  to  represent  the  absent 
defendants  in  execution.  We  can  not  inflict  damages  on  R.  G.  Cobb  per- 
sonally, because  he  is  not  plaintiff  in  injunction,  and  besides  we  are  not 
disposed  to  hold  to  personal  responsibility  officers  of  court  who  we 
must  presume  are  without  interest  and  acting  conscientiously. 

The  judgment  appealed  from  is  af&rmed,  at  costs  of  appellant  in 
both  courts. 


On  Application  for  Rehearing. 

The  defendants  ask  a  rehearing  of  this  cause  on  the  question  of 
damages. 

We  have  carefully  reconsidered  the  views  expresed  by  us  in  our 
opinion  in  this  case,  and  see  no  reason  to  change  them. 

We  have  grave  doubts  as  to  the  authority  of  a  curator  ad  Iwc,  as 
such,  to  take  out  an  injunction  for  and  in  the  jiame  of  an  absentee.  He 
Is  not  under  bond  for  his  faithful  administration  of  the  particular  aflfair 
with  which  he  is  charged;  and  to  hold  the  absentee  or  his  property 
bound  for  damages  resulting  from  the  illegal  acts  of  one  who,  in  reality, 
has  no  mission  or  authority  derived  from  him  whom  he  represents,  and 
who  is  not  under  bond  to  indemnify  his  principal,  would  be,  we  think, 
going  further  than  our  courts  have  ever  gone.  It  has  been  held  that  a 
minor  can  not  be  held  liable  in  damages  for  the  tortious  suing  out  of  an 
injunction  in  his  name  by  the  tutor. 

But  it  does  not  follow  that  because  the  damages  can  not  be  recovered 
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of  the  minor  or  absentee  in  such  cases  that  the  injured  party  is  without 
remedy,  for  he  would  have  his  separate  action  in  damages  against  the 
wrongdoer,  and  perhaps  against  his  sureties.  But,  as  we  said,  this  re- 
dress can  not  be  had  in  the  injunction  suit,  for  the  party  is  not  before 
the  court  in  his  individual  capacity. 
The  rehearing  is  refused. 


No.  789. 

Lola  Blanton  vs.  John  T.  Ludeling  et  al. 

The  alleged  owner  of  property  which  has  been  sold  at  a  tax-sale  ean  not  maintain 
an  action  for  its  recovery,  until  he  has  tendered  to  the  purchaser  at  the  tax-salo 
the  price  paid  by  the  latter,  and  which  was  applied  to  the  payment  of  the  taxes 
and  costs  due  by  the  owner. 

APPEAL   from   the   Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 
Cobb  &  Gunby  for  plaintiff  and  appellee. 

John  T,  Ludeling  and  John  H.  Dinkgrave  for  defendants  and  appel- 
lants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  The  object  of  this  suit  is  to  have  rescinded  certain  tax 
sales  and  the  tax  titles,  under  which  defendants  hold  the  land  in  contro- 
versy, and  to  have  plaintiff  declared  to  be  the  ©wner. 

Plaintiff  claims  title  under  a  deed,  under  private  signature,  the 
consideration  of  which  is  ten  dollars,  made  by  the  assignee  in  bank- 
ruptcy of  O.  M.  and  W.  C.  Blanton,  of  the  State  of  Mississippi,  one  of 
whom  is  the  father,  the  other  is  the  uncle  of  plaintifll  One  of  them  was 
adjudicated  a  bankrupt,  on  a  petition  filed  28th  February,  1868,  the  other 
on  a  petition  filed  14th  December,  1868.  The  deed  to  Lola  Blanton  was 
dated  20th  October.  1875. 

The  tax  sales  under  which  Ludeling  purchased,  and  defendants 
daim,  were  on  the  7th  March,  1868,  for  Parish  and  State  taxes,  and  on 
16th  May,  1868,  for  State  taxes,  due  by  the  heirs  of  John  Blanton,  under 
whom  plaintiff  derives  title. 

Several  exceptions  were  filed  by  defendants,  one  of  which  is  fatal  to 
this  action;  and  that  is :  *'  That  no  offer  or  tender  has  been  made  to  the 
said  Ludeling  of  the  amounts  paid  by  him  at  the  tax  sales  at  which  it  Is 
alleged  in  the  petition  he  acquired  titles,  and  which  sums  were  applied 
to  the  payment  of  the  taxes  and  costs  due  by  the  owner  or  owners  of 
said  lands ;  and  that  this  is  a  condition  precedent  to  the  institution  of  a 
suit  like  the  present" 
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We  incline  tD  the  opinion  that  ten  dollars  can  not  be  regarded  as  a 
serious  price  for  a  tract  of  land  siich  as  that  claimed  by  plaintiff,  con- 
taining 335  acres.  We  very  much  question  the  right  of  an  assignee  in 
bankruptcy  to  dispose  of  the  property  of  the  bankrupts  at  private  sale, 
without  a  previous  order  of  the  court.  We  think  that,  at  the  time  this 
sale  purports  to  have  been  made,  in  October,  1875,  about  six  years  after 
the  right  of  action  accrued  to  the  assignee,  he  had  no  available  right  or 
claim  against  defendant's  claiming  and  holding  adversely;  and  that  his 
deed  to  plaintiff  vested  no  greater  right  in  her  than  the  assignee  him- 
self had. 

We  think  it  proper  also  to  premifie,  that  the  surrender  in  bankruptcy 
by  one  of  the  Blantons  a  few  days  before  the  first  tax  sale,  and  of  the 
other  Blanton  several  months  after  the  last  tax  sale,  were  no  obstacle  to 
the  sales.  The  twenty-eighth  section  of  the  Bankrupt  Act,  last  clause^ 
is  as  follows ;  "  Always  provided :  That  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  collection  of  taxes  by  the  au- 
thority of  the  United  States  or  any  State." 

We  think  that  when  Bolton  was  appointed  assignee  of  O.  M.  Blanton, 
on  the  17th  November,  1868,  and  of  W.  C.  Blanton,  on  the  19th  April, 
1869,  the  title  of  the  bankrupts  to  the  property  in  question  had  been, 
apparently  and  prima  faciei  divested  by  the  tax  sales  made  in  March 
and  May,  1868,  which  the  State  of  Louisiana,  in  the  exercise  of  her  sov- 
ereign power,  had  a  right  to  make,  without  regard  to  the  bankruptcy  of 
the  owners  ;  and  all  that  was  left  to  their  assignee  was  the  right  of  re- 
demption within  the  time  and  on  the  terms  prescribed  by  the  laws  of  the 
State ;  or,  at  his  option,  a  right  of  action  to  recover  the  property  for 
illegality  in  the  tax  sales,  a  right  which  was  barred  absolutely  by  the 
lapse  of  two  years.  We  prefer,  however,  to  place  our  decision  upon  the 
exception  alone,  which  is  no  longer  an  open  question. 

In  Daquin  vs.  Coiron,  6  N.  S.  684,  it  was  declared  to  be  settled  juris- 
prudence that  where  the  property  of  minors  was  sold  to  pay  debts  of 
their  ancestors,  from  whom  they  derived,  they  can  not  recover  on  the 
ground  of  informality  in  the  proceedings,  without  repaying  the  money 
which  has  been  applied  to  their  benefit 

This  doctrine  has  been  recognized  and  enforced  in  numerous  cajses, 
in  which  it  was  decided  that  the  offer  to  return  the  consideration  received 
is  a  condition  precedent  to  the  right  of  action  to  rescind  a  sale  or  a  con- 
tract Janin  vs.  Franklin,  4  La.  198  ;  Bassett  vs.  Ballard,  19  La.  281 ; 
Stockton  vs.  Downey,  6  A.  581 ;  Chambers  vs.  Wortham,  7  A.  113. 

In  Brown  vs.  Bouny,  30  A.  174,  the  mortgagor  died,  and  the  mort- 
gagee proceeded  via  executiva,  in  ignorance  of  her  death.  The  sale, 
the  whole  proceeding,  was  void;  but  the  money  was  applied  to  the  pay- 
ment of  the  mortgage  debt  The  heir  of  the  mortgagor  sued  to  recover 
78 
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the  property.  This  court  recognized  the  doctrine  as  announced  in  CJoiron 
ys.  Daquin,  and  the  subsequent  cases  cited  above,  and  said :  "  No  court, 
under  the  facts  disclosed  by  this  record,  would  give  the  plaintiff  this 
property,  without  first  requiring  him  to  make  restitution;  and  when  this 
want  of  restitution  or  offer  of  restitution  was  set  up,  by  way  of  except 
tion,  the  court  properly  maintained  it." 

In  Barrow  ys.  Lap^ne,  30  A.  310,  this  doctrine  is  again  and  fully  rec- 
ognized. Plainti^  sued  to  recover  his  property  sold  for  taxes;  and  he 
alleged  that  no  taxes  were  due,  because  he  had  paid  them  himselL  The 
exceptions  were  want  of  tender,  and  no  cause  of  action.  No  proof  was 
offered  on  the  trial  of  these  exceptions,  and  this  court  decided  that  the 
exceptions  were  not  well  taken,  because  there  was  nothing  in  the  record 
to  show  that  defendant  was  entitled  to  re-imbursement. 

The  amount  of  taxes  paid  by  Ludeling,  in  this  case,  appears  by  the 
tax  deeds  and  other  evidence  in  the  cause.  These  taxes  were  a  lien  on 
the  land,  binding  the  owners,  and  those  claiming  under  them;  and  the 
restitution  of  this  amount,  or  the  offer  to  restore  was  a  condition  pre- 
cedent to  the  right  of  action  to  annul  the  tax  titles,  and  to  recover  the 
property.  The  district  judge  erred,  therefore,  in  not  maintaining  this 
exception,  and  dismissing  the  suit. 

The  judgment  appealed  from  is  therefore  annulled,  avoided,  and 
reversed;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the  excep- 
tion number  three,  of  want  of  tender  or  offer  to  return  to  Ludeling  the 
amount  paid  by  him  at  the  tax  sales  of  the  land  in  controversy,  be  main- 
tained, and  that  this  suit  be  dismissed,  plaintiff  and  appellee  paying  the 
oosts  in  this  court  and  in  the  district  court. 

Rehearing  refused. 


No.  795. 

JUBEY  &  GiLLIS  VS.  HUOH  AlLISON  &  Go.  UH)  ShKBIFF. 

Tax  titles  which  are  not  mere  simulations  can  not  be  attacked  collaterally.    They 
are  presumed  to  be  valid  until  annulled  in  and  by  a  revocatory  action. 

A  PPEAL  from  the  Twelfth  Judicial  District  Court    Smith,  J. 

8,  L,  Elam  and  C,  J.  Boatner  for  plaintiff^  and  appellants. 

H.  P.  Wells  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  Hugh  Allison  &  Co.,  judgment  creditors  of  one  Hair, 
with  a  recognized  mortgage  upon,  his  land,  issued  execution,  under  which 
the  sheriff  seized  the  land,  and  advertised  it  for  sale.    The  plaintiflisi 
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injolned,  claiming  title  under  a  tax  deed,  confirmed  by  another  deed, 
more  than  six  months  thereafter,  from  the  Auditor.  The  judgment  of 
Allison  &  Go.  was  obtained  in  December  1874  The  deed  of  the  tax  col- 
lector to  Jurey  &  Gillis  is  dated  the  ensuing  month,  and  the  confirmatory 
title  of  the  Auditor  in  August  1875.  The  writ  of  fieri  faciaa  of  Allison 
issued  in  1877,  and  was  injoined  in  March  of  that  year. 

The  defendants  pleaded  the  general  issue,  and  in  special  defence, 
«ver  that  the  tax  title  from  the  collector  to  the  plaintifCs  is  a  simulation — 
that  no  sale  was  made  on  the  6th  of  January  as  that  deed  recites — ^that 
.  the  deed  was  not  executed  on  that  day,  or  in  the  presence  of  the  wit- 
nesses whose  names  appear  upon  it,  but  in  New  Orleans,  and  at  a  subse- 
quent time— that  Hair  remained  in  possession  of  the  land,  living  on  it  as 
heretofore. 

The  plaintifEs  excepted,  and  moved  to  strike  from  the  answer  all  that 
portion  that  charged  informalities  and  irregularities  in  the  title,  and  the 
-acta  of  the  oflElcer  which  preceded  it  This  was  refused,  but  leave  was 
reserved  to  object  to  the  reception  of  testimony  under  those  allegations. 
Objection  was  accordingly  made,  the  testimony  was  admitted,  and  a  bill 
was  reserved. 

The  aUegation  of  simulation  is  that  the  sale  was  not  a  reality— that 
It  was  not  intended  to  convey  an  actual  title,  but  was  only  a  pretence, 
while  the  real  ownership  remained  in  the  party  conveying,  or  in  some 
other  person  than  the  party  to  whom  the  conveyance  was  made.  It  is 
obvious  that  the  defendants  do  not  mean  to  plead  that  the  title  of  the 
tax  collector  was  of  that  nature.  The  substance  of  their  plea  is,  that 
the  tax  title  was  void  because  of  irregularities  of  the  officer  making  it, 
and  they  can  not  change  its  character  by  misnaming  it  It  is  not  a 
charge  of  simulation,  and  therefore  the  authorities,  cited  by  defendants 
in  support  of  their  right  to  attack  it  under  such  a  charge,  are  not  ap- 
plicable. 

The  objection  of  the  plaintifCs  to  the  testimony  was  that  a  tax  title, 
like  a  sheriffs  title,  can  not  be  disregarded,  and  the  property  conveyed 
t)y  it  can  not  be  seized  by  a  judgment  or  mortgage  creditor  of  the  for- 
mer owner,  until  he  has  first  successfully  attacked  the  deed  in  a  direct 
action  for  its  revocation.  This  was  held  to  be  good  law  in  Lannes  v. 
Work.  Bank,  29  Annual,  112.  Since  the  present  Ck>nstitution  has  been  in 
force,  our  courts  are  required  to  consider  tax  titles  as  prima  facie  valid. 
They  are  placed  on  the  same  footing  as  titles  acquired  at  judicial  sales, 
and  are  now  subject  to  the  same  rules  as  sheriffs  deeds.  Until  annulled 
in  and  by  the  revocatory  action,  they  are  presumed  to  be  valid. 

The  title  of  the  tax  collector  was  confirmed  by  the  Auditor  in  August 
1875,  more  than  six  months  having  intervened  since  the  date  of  the  first 
<leed.    The  plaintiff  leased  the  property  to  Mrs.  Hair  for  1876,  and  wero 
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therefore  apparently  in  possession  under  their  title— were  really  so,  if 
the  lease  was  a  verity.  Being  in  possession  of  the  land  under  the  deed 
of  the  tax  collector,  and  the  confirmatory  title  of  the  Auditor,  the  seizure 
of  the  land  under  the  process  of  the  defendants  was  unlawful,  and  the 
injunction  prohibiting  its  sale  was  rightly  issued. 

The  judgment  of  the  lower  court  dissolved  the  injunction.  We  shall 
reverse  it. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court 
Is  avoided  and  reversed,  and  that  the  injunction  is  perpetuated,  reserv- 
ing to  the  defendants  the  right  to  attack  the  title  of  the  plaintiff  in 
a  direct  action.  It  is  further  adjudged  and  decreed  that  the  plaintifiis' 
demand  for  damages  is  disallowed,  and  that  they  recover  of  the  defend- 
ants their  costs  in  both  courts. 

Rehearing  refused. 


No.  815. 

Eliza  Snidee  et  al.  vs.  "W.  N.  Collins,  Sheriff,  et  al. 

An  appellant  in  whose  favor  a  certain  sum  of  money  has  been  awarded  by  the  judg- 
ment of  the  lower  court,  may  at  any  moment  abandon  his  appeal,  and  enforce 
the  judgment  appealed  from. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Web- 
ster.   Turner,  J. 

J,  D.  Catkins  for  plaintiff  emd  appellant 

Waikins  &  McDonald  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlano,  J.  In  October  1877,  Eliza  Snider  obtained,  in  her  own  and 
her  children's  names,  a  judgment  in  which  they  are  recognized  as  the 
owners  of  certain  lands  then  in  possession  of  one  M.  C.  Smith.  In  and 
by  the  same  judgment,  the  said  Smith  was  allowed  the  sum  of  eleven 
hundred  dollars  for  the  buildings  which  he  had  placed  on  said  lands. 

From  that  decree,  Eliza  Snider  et  als.  did  not  appeal,  but  N.  C. 
Smith,  and  John  C.  Loze,  called  in  warranty  by  him,  did ;  and— under 
the  order  granted  to  that  effect— they  each  filed  a  bond  in  the  amount 
fixed  for  a  suspensive  appeal. 

After  the  filing  of  the  bonds.  Smith  transferred  to  Loze  the  judg- 
ment rendered  in  his  favor,  in  October  1877,  and — on  the  24tb  of  January 
1878 — the  transferee  caused  execution  to  issue  on  said  judgment  In  so 
doing,  he  expressly  renounced  to,  and  abandoned  the  appeal  taken  by 
him  and  that  taken  by  Smith. 

On  the  27th  of  February  1878,  Eliza  Snider  filed  a  petition  in  which 
she  prayed  that  the  writ  of  fL  fa.  issued  for  the  benefit  of  Loze  be 
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enjoined  and  annulled.  No  injunction  was  ordered,  and— we  presume — 
because  she  had  herself  abandoned  the  purpose  of  enjoining  the  execu- 
tion of  the  writ 

Acting  under  that  writ,  the  sheriff  seized  the  land  of  which  Smith 
had  been  evicted  and  the  improvements  which  he  had  built  thereon.  A 
notice  of  that  seizure  was  served  on  a  curator  ad  hoc  appointed  to  Eliza 
Snider,  and,  on  the  16th  of  March  last,  after  advertisement  and  appraise- 
ment, the  lands  and  improvements  were  adjudicated  to  John  C.  Loze  & 
Co  for  three  hundred  and  fifty  dollars. 

As  we  have  already  said,  Eliza  Snider's  petition  for  an  injunction 
wafi  filed  on  the  27th  of  February.  Her  demand  was  based  on  the 
grounds : 

1.  That— as  soon  as  the  appeal  bonds  were  filed— the  jurisdiction 
of  the  district  court  ceased  and  that  of  this  court  attached. 

2.  That— without  first  withdrawing  the  appeals  taken— no  execution 
could  legally  issue  on  the  judgment  appealed  from. 

We  have  found,  in  the  transcript,  a  document  in  these  words : 
** Plaintiff— Eliza  Snider — prays  that  the  judgment  rendered  in  favor  of 
M.  C.  Smith  and  against  her,  in  the  original  suit,  for  81100  for  improve- 
ments, be  decreed  satisfied  etc." 

This  document  does  not  appear  to  have  been  filed.  Not  a  single 
word  in  the  petition  of  the  27th  of  February  suggests  the  satisfaction 
of  said  judgment,  cmd  that  document— which  may  have  been  improp- 
erly transcribed  in  the  record— is  foreign  to  and  disconnected  from  any 
Issue  raised  in  plaintiffs  pleadings. 

The  authorities  relied  upon  by  plaintiff  are  not  applicable  to  the 
state  of  facts  presented  in  this  case.  We  admit "  that,  when  the  Supreme 
Court  has  once  acquired  jurisdiction  of  an  appeal,  it  ccm  not  permit  the 
appellant  to  withdraw  his  appeal,  without  the  consent  of  an  already  cited 
appellee:"  but  it  has  never  been  held  that  one  can  not — after  he  has 
taken  an  appeal  from  a  judgment — renounce  to  and  abandon  his  appeal, 
and  acquiesce  in  and  execute  the  judgment 

In  such  a  case,  what  is  the  appellee's  right?  ''He  may  obtain  a 
copy  of  the  record,  bring  it  up  to  the  appellate  court,  and  pray  either  for 
judgment,  or  for  the  dismissal  of  the  appeal."  In  this  instance,  plaintiff 
has  exercised  that  right 

C.  P.  588,  689,  590. 

In  Savoie  vs  Thibodeau,  we  said  that  a  party  has  the  right  to 
abandon  his  appeal,  acquiesce  in  the  judgment  appealed  from  at  any 
time,  and  enforce'it    That  view,  we  still  consider  as  correct    29  A.  52. 

Had  the  document,  in  which  plaintiff  alleges  that  the  judgment 
transferred  by  Smith  to  Loze  has  been  satisfied,  been  embodied  in  the 
prayer  of  her  petition  and  formed  a  part  of  it :  had  that  prayer  been 
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preceded  by  the  reasons  given  in  the  brief  as  to  how  and  when  that 
judgment  was  extinguished,  and  that  is  by  confusion,  that  defence 
would  not  have  been  supported  by  the  evldenoe  adduced  on  the  trIaL 
That  evidence  shows  that  a  judgment  obtained  by  Smith  against  Eliza 
Snider  et  als,  was— by  Smith— transferred  to  Loze,  and  executed  by  the 
latter.  That  transfer  neither  did  nor  could  extinguish  plaintifTs  liability 
under  said  judgment 

From  the  answer  filed  in  this  Court,  we  presume  that  the  claim  for 
damages,  urged  by  defendants  in  the  lower  court,  has  been  abandoned^ 
The  fact  that  no  injunction  was  ordered,  has— it  is  probable— induced 
the  defendants  to  abandon  that  daim. 

No  cause  has  been  alleged,  much  less  proven,  which  would  have  jus* 
tifled  the  granting  of  the  injunction  applied  for,  or  authorized  the  grant-^ 
Ing  of  the  execution  issued  at  the  request  of  Loze. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment- 
appeeded  from  is  affirmed  with  costs. 


No.  848. 

John  A.  Hatneb  vs.  J.  B.  O'NeiLj  Sheriff,  et  al. 

A  judgment  debtor  against  whom  a  final  judgment  has  been  rendered,  can  not  en- 
join the  exeoution  of  the  judgment  on  the  ground  that  the  mortgage  on  which 
the  judgment  was  based  had  perempted  before  the  judgment  was  rendered.  As 
to  him,  the  question  of  peremption  is  r^  adjudicala, 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Bos- 
sier.   Turner^  J. 

J,  D,  Watkins  for  plaintiff  and  appellant. 

J.  A,  Snider  and  L.  M,  Nutt  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manntng,  C.  J.  On  January  14, 1867,  John  Pickett  sold  two  hundred 
and  seven  acres  of  land  to  Pierce  M.  Butler  and  Andrew  P.  Butler  for 
ten  thousand  three  hundred  and  seventy-five  dollars  payable  in  gold 
coin,  one  fourth  of  which  was  paid  cash,  and  for  the  residue  three  notea 
of  equal  sums  were  given,  payable  in  one,  two,  and  three  years  from 
date,  with  interest  The  payment  of  these  notes  was  secured  by  the 
vendor's  lien,  and  by  a  special  mortgage  which  was  recorded  in  the 
proper  book  January  17th.  1867. 

One  of  these  notes  was  subsequently  acquired  by  M'Calla,  another 
by  Preston,  and  the  third  by  J.  B.  Pickett.  M'Calla  sued  on  his  note^ 
and  obtained  judgment  against  the  Butlers,  with  recognition  of  the 
mortgage  on  March  27,  1868.    Afterwards  Pierce  Butler  conveyed  hla> 
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undivided  half  of  the  land  to  the  holders  of  the  notes  in  payment  of 
his  part  of  the  unpaid  purchase  price.  Andrew  Butler  went  into  bank* 
ruptcy,  and  his  interest  in  the  land  was  sold  by  Norton,  assignee,  to 
Haynes  in  June  1870  for  six  hundred  dollars. 

On  January  7, 1874  the  three  holders  of  the  notes  then  brought  suit 
against  Haynes  to  resolve  the  sale,  and  judgment  was  rendered  in  their 
favour  in  April,  1876.  The  pleadings  were  changed  during  the  trial,  but 
we  omit  the  detail  of  that  case,  because  it  is  accessible  to  the  profession. 
Vide  Pickett  v.  Haynes,  28  Annual,  844,  from  which  it  will  be  seen  that 
this  Court  affirmed  the  judgment  of  the  District  court  in  July  1876,  and 
on  a  writ  of  error  to  the  Supreme  Court  of  the  United  States,  this 
court's  judgment  was  affirmed  March  13  1877.  The  judgment  thus 
affirmed  was  that  Haynes  "  shall  pay  to  said  plaintiff  within  six  months 
from  the  date  of  this  judgment  the  sum  of  three  thousand  eight  hun- 
dred and  ninety  dollars  and  ninety  cents  in  gold  coin  of  the  United 
States,  and  eight  per  centum  per  annum  interest  thereon  from  the  14th. 
of  January  1867,  and  all  costs  of  suit,  and  in  default  of  such  payment 
by  said  defendant  Haynes,  it  is  further  ordered  that  he  shall  surrender 
to  be  sold  for  satisfaction  of  plaintiffs  mortgage  the  undivided  one 
half  interest  in  the  tract  of  land  described  in  plaintiff's  petition  as  the 
whole  of  (here  follows  the  description.)  It  is  farther  ordered,  adjudged, 
and  decreed  that  plaintiflis'  special  mortgage  and  vendor's  privilege  upon 
this  tract  of  land  be  recognized,  foreclosed,  and  enforced  for  the  amount 
of  this  judgment,  if  said  sum  of  money  be  not  paid  to  plaintiffe  by 
Haynes  the  defendant  within  six  months  from  this  date."  The  date 
Is  April  1, 1876.    The  appeal  of  Haynes  was  suspensive. 

The  mandate  of  the  Supreme  Court  of  the  United  States,  remanding 
the  case  for  execution  to  the  State  tribunals,  bears  date  June  25, 1877. 
The  certified  copy  thereof  issued  from  this  court,  with  copy  of  its  judg- 
ment, August  1, 1877,  and  on  the  seventh  of  that  month,  an  execution 
issued  from  the  District  Court  of  Bossier  to  enforce  it. 

Meanwhile  the  mortgage  had  perempted.  Ten  years  from  its  inscrip- 
tion had  expired  the  previous  January,  i.  e,  on  Jany.  17, 1877. 

The  writ  of  fieri  facias  having  gone  into  the  sheriff's  hands,  Haynes 
injoined  its  execution  upon  the  ground  that  he  had  bought  the  M'Calla 
judgment,  and  that  the  mortgage  had  perempted,  in  consequence  of 
which  the  other  plaintiffis  in  the  suit  against  him  had  lost  their  mortgage 
upon  the  land.  That  is  the  present  suit,  and  the  writ  of  injunction  bear- 
ing date  September  26, 1877. 

The  answer  specially  denies  Haynes'  purchase  or  ownership  of  the 
M'Calla  judgment,  and  it  turned  out  that  he  did  not  own  it,  and  pleads 
the  judgment  in  Pickett  v.  Haynes,  which  we  here  quoted  at  length,  as 
re$  adjudicata.    In  further  defence  it  is  pleaded  that  if  the  mortgage  of 
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January  1867,  which  was  recognized  by  the  judgment  of  April  1876,  had 
perempted  in  January  1877,  which  is'denied,  that  such  peremption  does 
not  affect  the  judgment  of  1876,  upon  which  the  fi,fa,  that  is  injoined. 
Issued.  When  this  answer  was  filed  does  not  appear,  the  clerk  having 
failed  to  copy  in  the  transcript  the  filing  of  any  of  the  papers. 

The  case  was  tried  at  the  March  term  1878.  On  the  28th.  of  that 
month  the  plaintiff  pleaded  prescription  to  the  M'Calla  judgment.  Ten 
years  had  expired  on  the  day  before,  viz  March  27th.  and  it  had  never 
been  revived.  The  plaintiff  had  based  his  injunction  partly  on  his 
alleged  ownership  of  this  judgment,  and  on  proof  that  his  claim  to  it  wa« 
without  foundation,  then  attacked  it  with  the  plea  of  prescription. 

Thus  it  will  be  seen  that  the  plaintiffs  right  to  arrest  the  sale  is 
based  upon  the  alleged  peremption  of  the  mortgage,  and  the  alleged 
prescription  of  the  judgment  upon  a  part  of  the  mortgage  debt  The 
defendant  argues  that  the  mortgage  did  not  perempt — that  as  to  Haynes, 
no  reinscription  was  necessary  because  he  had  prevented  its  foreclosure 
by  contesting  the  suit  of  the  holders  of  the  mortgage  notes  having  that 
foreclosure  for  its  object — that  he  had  appealed  suspensively  from  the 
judgment,  ordering  the  foreclosure,  and  the  time  had  meanwhile  expired 
— that  the  prescription  of  the  M'Calla  judgment  had  been  acquired 
pendente  litej  and  was  completed  and  pleaded  on  the  eve  of  the  trial  of 
this  Injunction  suit,  the  judgment  in  which  was  signed  March  30, 1878. 

These  are  interesting  questions,  but  they  are  not  vital  to  this  cause. 
Whatever  may  have  been  the  rights  lost  by  this  lapse  of  time,  the  par- 
ties here  are  concluded  by  a  judgment  rendered  between  them  in  June 
1876,  whereby  Haynes  was  decreed  to  pay  the  plaintiflis  In  that  suit 
(defendants  in  this)  a  specified  sum  of  money,  with  the  faculty  of  reliev- 
ing himself  of  that  obligation  by  delivering  up  a  specified  thing.  That 
this  judgment  was  personal  as  to  him — that  it  bound  him  by  its  terms 
to  that  payment— and  that  it  could  be  discharged  only  by  payment,  or 
by  surrendering  the  land,  is  very  clearly  expressed. 

It  must  be  observed  that  we  are  not  concerned  with  the  regularity 
of  the  pleadings  in  that  cause,  nor  the  rightfulness  of  that  judgment. 
Its  sanction  by  three  courts  leaves  nothing  for  us  to  do  but  to  examine 
its  terms,  and  ascertain  what  the  present  plaintiff  is  condemned  to  do. 
There  are  no  third  parties  whose  rights  are  even  remotely  affected  by 
the  failure  to  relnscribe  the  mortgage,  or  to  revive  the  judgment.  In  a 
legal  contest  between  the  only  parties  who  pretend  to  have  any  interest 
In,  or  rights  upon  the  land,  which  contest  was  an  attempt  to  enforce  those 
rights  on  the  one  part,  which  was  resisted  on  the  other  part,  an  adjudi- 
cation was  had  resulting  in  a  judgment,  which  is  binding  on  both,  and 
that  is  the  judgment,  the  execution  of  which  has  been  delayed  and  pre- 
vented by  this  plaintiffs  injunction.    Grant  that  the  mortgage  of  Janu- 
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ary  1867  has  perempted.  The  judgment  of  June  1876  has  not  been  sat- 
isfied. Grant  that  the  M'Calla  judgment  has  not  been  revived.  The 
judgment  of  these  defendants  is  still  In  force. 

Prescription  was  pleaded  in  this  court  to  the  mortgage  notes.  They 
had  been  merged  In  the  judgment.  The  judgment  Injolned  by  this  pro- 
ceeding is  the  one  in  which  they  are  merged.    The  plea  is  not  good. 

The  plalntiflPs  prolonged  efforts  to  get  rid  of  the  mortgage  which 
secured  the  purchase  price  of  the  land  are  all  abortive.  Legally,  his 
pretensions  are  unsupported.  Equitably,  he  presents  no  claim  worthy 
of  consideration.  The  judgment  of  the  lower  Court  dissolved  the  in- 
junction with  damages. 

The  judgment  is  afiftrmed, 

Behearing  refused. 


No.  845. 

so  mi 

49    311 

State  op  Louisiana  vs.  Daniel  Monroe. 

The  charere  in  an  information  that  the  accused  was  guilty  of  the  larceny  of  "  the 
sum  of  twenty-six  dollars  in  current  money  of  the  United  States  of  the  value  of 
$26,"  is  sufficiently  certain,  and  descriptive,  to  warrant  a  conviction. 

A  PPEAL  from  the  Parish  Court  of  Madison.    Dennis,  J. 

George  J,  Bradfeet  and  W,  N,  FoUs,  District  Attorney,  for  the  State. 

Isaac  Crawford  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  was  delivered  by 
Egan,  J.,  and  on  the  rehearing  by  Manning,  C.  J. 

Egan,  J.  The  accused  was  tried,  found  guilty,  and  sentenced  to  the 
Penitentiary  under  an  information  filed  under  section  810  of  the  Eevised 
Statutes  of  1870  which  charged  him  with  the  larceny  of  "(Tie  sum  of 
twenty-six  dollars  in  current  money  of  the  United  States  of  the  value  of 
$26."  The  statute  provides  that  "  the  robbery  or  larceny  of  bank  notes, 
obligations  or  bonds,  bills  obligatory,  or  bills  of  exchange,  promissory 
notes  for  the  payment  of  any  specific  property,  paper  bills  of  credit,  cer- 
tificates granted  by  or  under  the  authority  of  this  State,  or  of  the  United 
States,  or  any  of  them,  shall  be  punished  in  the  same  manner  as  rob« 
bery  or  larceny  of  goods  and  chattels : "  L  e,  by  imprisonment  at  hard 
labor  or  otherwise  not  exceeding  two  years.  The  case  comes  before  us 
on  a  biU  of  exceptions  (of  which  it  is  only  necessary  to  say  it  was  not 
well  taken,  the  court  correctly  admitted  the  testimony  for  the  reason 
given  in  the  bill) ;  also,  on  a  motion  for  new  trial,  in  overruling  which  it 
seems  to  us  the  judge  ruled  very  rigidly,  but  which,  under  our  view  of 
the  case,  need  not  be  further  noticed;  and  on  a  motion  in  arrest  of  judg- 
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ment,  of  which  it  is  only  necessary  to  notice  one  ground ;  that  is  in  8ub-» 
stance  that  the  words  **  current  money  of  the  United  States,"  used  in 
the  information,  without  any  more  minute  or  particular  description  of 
the  character  or  kind  of  money,  is  not  suflaciently  certain  to  warrant 
conviction  under  the  information,  and  does  not  sufficiently  describe  any 
thing  named  or  described  in  the  statute,  and  that  there  is  no  such  thing- 
under  our  law  as  the  larceny  of  current  money  of  the  United  States* 
Wharton's  Am.  Grim.  Law,  vol.  1,  sec.  363,  says :  "  Money  is  described 
as  so  many  pieces  of  the  current  gold  or  silver  coin  of  the  realm 

called .   The  species  of  coin  must  be  specified,"  and,  again,  "  a  count 

charging  the  conversion  of  819,000  of  money,  and  819,000  of  bank  notes, 
is  ba<J  for  uncertainty."  The  same  author,  sec.  347,  says,  under  the  gen- 
eral term  "money"  bank  notes,  promissory  notes,  or  treasury  warrants 
can  not  be  included.  Again,  sec.  346 :  "In  England,  in  an  indictment 
imder  2  Geo.  2,  c.  25,  the  instrument  stolen  must  be  expressly  averred  to 
be  a  bank-note,  or  a  bill  of  exchange,  or  some  other  of  the  securities  speci- 
fied, and,  therefore,  it  is  insufficient  to  charge  the  defendant  with  steal- 
ing a  note  commonly  called  a  bank-note,  for  none  such  is  described  in  the 
act."  The  same  author  says,  sec.  364,  et  aeq.:  "  It  is  generally  sufficient^ 
and  always  necessary,  to  use  the  words  of  the  statute.  It  is  not  abso- 
lutely necessary  under  our  own  law  to  use  the  precise  words  of  the^ 
statute  always,  but  it  is  safest  to  do  so  in  charging  a  statutory  offense, 
and  in  all  cases  it  must  be  done  substantially."  In  the  State  vs.  Edson, 
10  A.  229,  it  was  held  that  an  indictment  chaiging  the  embezzlement 
of  a  lot  of  lumber,  or  a  certain  lot  of  furniture,  was  bad  for  uncertainty^ 
of  description  of  the  articles  embezzled.  In  the  State  vs.  Cason,  20  A. 
48,  an  indictment  was  held  bad,  and  the  judgment  arrested  when  the^ 
charge  was  larceny  of  goods  and  lawful  money  of  the  United  States 
(commonly  called  greenbacks),  of  the  value  of  twenty-four  dollars  and 
twenty-five  cents ;  a  much  more  minute  description  than  that  in  the 
present  case.  The  court  says  no  such  effects  or  notes  as  greenbacks  are 
known  to  law,  but  treasury  notes  of  the  United  States  are  recognized 
by  the  laws  of  Cktngress,  and  cites  5  A.  326 ;  10  A.  191,  207 ;  11  A.  648. 
In  the  State  vs.  Muster,  21  A.,  an  indictment  for  the  embezzlement  of 
"  the  sum  of  eleven  dollars  "  was  held  bad.  The  court  said  the  indict- 
ment does  not  inform  us  whether  the  sum  embezzled  consisted  of  gold 
or  silver  dollars,  or  of  currency ;  whether  of  two  or  more  coins,  or  treas- 
ury notes,  or  bank-bills.  It  is  not  always  necessary,  under  the  statute,, 
to  set  forth  a  minute  or  detailed  description  of  the  thing  stolen,  but  it 
is  necessary  so  to  designate  it  as  to  make  the  charge  intelligible,  and  to 
bring  it  within  the  statute  we  have  already  recited.  The  description  of 
the  thing  stolen  does  not  conform,  either  in  language  or  substance,  to 
any  thing  named  or  described  in  the  statute ;  nor  is  the  language  "  cur*^ 
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rent  money  of  the  United  States"  sufficient  designation  of  the  things 
stolen.  The  motion  in  arrest  of  judgment  must  be  sustained  on  the 
ground  heretofore  discussed. 

It  is  therefore  ordered  that  the  judgment  and  sentence  appealed 
from  be  and  it  is  arrested  and  set  aside ;  that  the  information  be 
qTiashed  as  defective  in  law.  and  that  the  accused  be  held  to  answer 
such  lawful  charge  as  may  be  preferred  against  him  under  the  orders  of 
the  court  a  qua. 

On  Appuoation  for  Rehearing. 

Manning,  0.  J.  An  application  for  a  rehearing  has  been  made,  and 
we  grant  it. 

On  Rehearing. 

We  are  satisfied  that  our  decision  in  this  cause  is  wrong,  because  of 
a  special  statute  relative  to  the  structure  of  indictments  for  the  larceny 
or  embezzlement  of  money. 

Under  the  common  law,  great  particularity  was  required  in  laying 
the  charge  when  money  was  the  object  that  was  stolen.  The  species  of 
coin,  or  the  kind  and  denomination  of  the  bank-note,  had  to  be  set  out 
with  descriptive  particularity.  Our  former  opinion  followed  the  common- 
law  authorities  in  requiring  a  rigid  compliance  with  these  (formerly) 
essentials.  There  was  also  error  in  stating  the  prosecution  was  for  the 
oflfence,  denounced  in  sec.  810.  Rev.  Stats.  1870.  The  prosecution  was 
under  sec.  812  as  well  as  the  other. 

The  important  matter  however  is  the  provision  that,  in  every  indict- 
ment in  which  it  shall  be  necessary  to  make  any  averment  as  to  any  money 
or  any  bank-note,  it  shall  be  sufficient  to  describe  such  money  or  bank- 
note simply  as  money,  without  specifying  any  particular  coin  or  bank- 
note ;  and  such  allegation,  so  far  as  regards  the  description  of  the  prop- 
erty, shall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any  bank- 
note, although  the  particular  species  of  coin  of  which  such  amount  was 
composed,  or  the  particular  nature  of  the  bank-note,  shall  not  be  proved 
&a    Rev.  Stats,  sec.  1061. 

A  statute,  mitigating  the  rigour  of  the  common-law  requirements 
was  commented  on  in  the  State  v.  Edson,  10  Annual,  229,  where  the  court 
said— in  ruling  that  the  words,  'lot  of  lumber'  were  insufficient  descrip- 
tion of  the  thing  stolen — ''there  is  one  exception  to  this  general  rule 
contained  in  Stat.  1845,  sec.  3  which  declares  that  in  prosecutions  for  lar- 
ceny or  embezzlements  of  bank-notes,  eta  *  «  *  gold  or  sil- 
ver money,  or  any  other  property  of  that  kind,  it  shall  not  be  necessary 
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to  set  forth  in  the  indictment  a  detailed  description  thereof,  but  a  general 
allegation  of  the  amount  or  amounts,       *       *       shall  be  sufficient" 

One  provision  of  sec.  1061  of  the  last  revisal  is  specially  for  prosecu- 
tions, wherein  any  averment  whatever  touching  money  or  bank-notes 
is  necessary,  in  which  cases  not  only  is  a  description  of  them  as  money 
sufficient,  but  the  proof  need  be  only  of  any  amount  of  coin  or  of  any 
bank-note,  even  though  the  coin  or  bank-note  proved  be  not  of  the  par- 
ticular species,  or  the  particular  nature,  which  was  charged. 

The  law  of  1845  dispensed  with  the  detailed  description  which  the 
common  law  deemed  so  essential,  and  the  present  law  dispenses  with  any 
other  description  than  merely,  money— and  goes  farther,  by  dispensing 
with  proof  of  the  particular  kind  of  money  charged,  and  enacts  that 
proof  of  any  kind  shall  support  the  indictment 

The  defendant  was  properly  convicted.    Therefore 

It  is  ordered  and  decreed  that  our  former  judgment  is  set  aside  and 
avoided,  and  that  the  judgment  of  the  lower  court  is  affirmed. 


No.  821. 
The  Pabish  of  Lincoln  vs.  J.  G.  Huey. 

I  30  12441 

I  51   864|  rpj^^tg  court  has  jurisdiction  of  all  suits  which  involve  the  leflrality  of  a  tax,  without 

ffi  1^1  regard  to  the  amount  in  dispute. 

Before  a  parish  can  recover  the  amount  of  a  tax  imposed  by  its  police  jury,  it  must 
show  that  an  estimate  of  the  parish  expenses  for  the  current  year  was  made,  and 
published  at  least  thirty  days  before  the  assessment  of  the  tax. 

A  PPEAL  from  the  Parish  Court  of  Lincoln.    Bedivin,  J. 

S.  D.  Pearce  and  Th08.  A.  Garrett  for  plaintiff  and  appellee. 

EU.i8  &  KUlgroves  and  J.  E.  Trimble  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Manning,  0.  J.  The  plaintiff  sues  to  recover  five  hundred  dollars, 
half  of  the  annual  tax  imposed  by  its  police  jury  upon  every  keeper  of 
a  grog-shop.  The  tax  was  for  1876,  and  the  ordinance  provided  that 
persons  opening  shops  after  the  first  of  July  should  pay  only  half  of 
the  tax  of  that  year.  The  defendant  opened  his  shop  during  the  last 
half  of  the  year.  The  tax  imposed  by  the  ordinance  was  one  thousand 
dollars. 

The  payment  of  the  tax  is  resisted  on  the  grounds,  1.  that  the  police 
Jury  failed  to  publish  its  estimate  of  the  parish  expenses  for  the  year, 
before  fixing  the  rate  of  taxation;  2,  that  the  imposition  of  so  large  a 
6um  for  a  license  to  retail  spirituous  liquors  was  virtually  a  prohibition. 
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The  case  comes  up  upon  a  statement  of  facts  made  by  the  judge,  the 
counsel  of  the  parties  having  failed  to  agree  on  one.  Code  of  Frac.  art. 
602-3. 

There  was  an  appeal  to  the  District  court,  which  was  properly  dis- 
missed, and  this  second  appeal  was  taken  direct  from  the  parish  court 
to  this  court.  Our  jurisdiction  attaches  by  the  reason  of  the  question 
involved— the  legality  of  the  tax— without  regard  to  the  amount 

The  powers  conferred  upon  police  juries  relative  to  the  licensing  of 
drinking  saloons  are  very  ample.  There  is  however  a  restriction  upon 
the  power  of  police  juries  to  lay  taxes  of  any  kind,  the  application  of 
which  is  invoked  here.  Before  a  police  j  ury  can  lawfully  fix  and  decide  on 
the  amount  of  taxes  to  be  assessed  for  a  current  year,  it  must  cause  an 
estimate  of  the  parish  expenses  to  be  made,  and  published  at  least  thirty 
days  before  it  decides  on  the  amount  of  taxes  to  be  raised.  HM,  sec. 
2745. 

The  plaintiff  insists  that  this  was  done.  The  judge's  statement  is, 
the  estimate  of  the  expenses  of  1876  was  made  in  January  of  that  year, 
and  published  in  the  *  Vienna  Sentinel ',  a  weekly  newspaper  published 
in  Vienna,  and  which  was  the  official  paper  of  the  parish,  and  this  esti- 
mate appeared  in  one  issue  of  that  paper. 

For  aught  that  appears  here,  the  issue  of  the  newspaper  in  which 
the  estimate  was  published  was  of  date  only  the  day  before  the  meet- 
ing of  the  jury  which  fixed  the  amount  of  taxes  to  be  assessed.  The 
estimate  appeared  in  one  issue,  but  was  that  number  of  the  paper  issued 
thirty  days  before  that  meeting  of  the  jury?  It  seems  extraordinary, 
that  when  a  police  jury  has  an  official  journal,  a  file  of  which  is  or  ought 
to  be  kept  in  one  of  the  offices  of  the  court,  and  should  be  preserved  by 
the  clerk  of  the  police  jury  as  a,part  of  the  parish  archives,  it  should  not 
be  produced  in  evidence  in  a  case  where  the  parish  authorities  were  so 
much  interested  as  in  this.  There  is  no  proof  that  there  was  any  publi- 
cation of  the  estimate  of  parish  expenses  thirty  days  before  the  amount 
of  taxes  was  fixed,  much  less  that  such  publication  was  made  in  each 
issue  of  the  weekly  newspaper  during  thirty  days,  if  that  be  requisite. 

It  is  a  wise  law  tliat  requires  the  taxpayers  to  be  advertised  of  the 
intention  of  a  police  jury  to  assess  a  certain  sum  upon  them,  and  their 
property— to  fix  an  aggregate  amount  to  be  raised  by  taxation  in  any 
given  year.  It  advises  them  of  the  quantimx  and  objects  of  burthens 
that  are  about  to  be  imposed  upon  them  for  parochial  purposes,  and 
gives  them  an  opportimity  to  exercise  a  healthful  restraining  influence 
upon  their  local  legislature.  We  are  not  disposed  to  relax  the  rule 
which  has  been  imposed  upon  the  police  jury,  even  if  we  had  the  power. 

The  imposition  of  the  tax  in  this  case  is  illegal  because  the  estimate 
of  the  parish  expenses  was  not  duly  published.    There  is  no  present 


Digitized  by  VjOOQIC 


1246  SUPREME  CX3URT  OF  LOUISIANA, 

Parish  of  Lincoln  vs.  Huey. 

need  of  coDsidering  the  other  objection.  The  plaintiff  had  Judgment  hi 
the  parish  court,  from  which  this  appeal  Ls  taken.  It  is  erroneous. 
Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  now  judgment  in  favor  of  the 
defendant  against  the  plaintiff  upon  its  demand,  and  for  costs. 

Rehearing  refxised. 


No.  853. 
fi26  ^^  R.  W.  Daughebtt  et  al.  vs.  Exbodteix  ov  S.  W.  Vangb. 

One  who  urges  an  exception  of  misnomer  must  allefire.  and  prove  the  real  christian 
name,  and  that  done,  the  party  a^rainst  whom  the  exception  is  filed  should  be 
permitted  to  amend  at  once. 

A  vendor  of  a  movable  who  sues  the  executrix  of  the  vendee,  for  the  dissolution  of 
the  sale,  and  the  recovery  of  the  movable,  and  swears  that  he  fears  the  defendant 
will  part  with,  or  dispose  of  the  movable,  durinir  the  pendency  of  the  suit,  is 
entitled  to  have  the  property  seauestered.  In  such  case  he  need  not  allege  that 
he  has  a  privilege  on  the  property. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Bos- 
sier.   Turner,  J. 

Land  &  Taylor  for  plaintiffe  and  appellants. 

J.  A,  Snider  and  J.  D.  WatTdns  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  heirs  of  R.  W.  Daugherty  sue  to  dissolve,  for  non- 
payment of  the  price,  a  sale  of  five  mules,  made  by  him  to  S.  W.  Vance, 
whose  succession  is  herein  represented  by  the  executrix  of  his  last  wilL 
As  a  protection  to  their  alleged  right,  they  have  obtained  from  the  lower 
court  an  order  commanding  the  sequestration  of  the  mules  which  they 
islaim.  Their  application  to  have  them  sequestered  is  based  on  the 
ground  of  fear  that — during  the  pendency  of  their  suit— defendant  may 
part  with  or  dispose  of  them,  and  thereby  defeat  their  right  of  recovery. 
It  is  admitted  that  plaintifiCs'  only  fear  was  that  the  mules  might  be  sold 
by  the  executrix  under  an  order  of  court  to  pay  the  debts  of  Vance's 
succession. 

Defendant's  coimsel  moved  to  dissolve  the  sequestration,  because : 

1.  PlaintifEs  do  not  allege  that  they  are  the  owners  of,  or  that  they 
have  a  privilege  on  the  mules. 

2.  Their  remedy  for  the  preservation  of  any  rights  they  may  have 
against  defendant,  as  executrix,  on  account  of  said  mules,  is  upon  her 
bond,  or  by  an  action  to  force  her  to  give  bond. 

Defendant  also  filed  an  exception,  in  which  she  prays  that  plahitifb' 
suit  be  dismissed,  for  the  reason  that,  as  required  by  law,  their  niunes 
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«nd  surnames  are  not  mentioned  in  their  petition.  That  exception  was 
sustained,  the  sequestration  dissolved,  and  plaintiffs  who— before  that 
dissolution — ^had  offered  to  amend  their  original  petition  by  giving  their 
christian  names,  were  allowed  to  do  so  after  the  dissolution. 

The  exception  was  improperly  sustained :  the  correct  initials  of  every 
<3hristian  name  preceded  that  of  the  family,  and-— in  their  petition — plain- 
tifb  describe  themselves  as  heirs-at-law  of  the  late  B.  W.  Daugherty, 
Yance's  vendor.  This,  however,  was  not  in  strict  accordance  with  the 
letter  of  the  law ;  but  one  who  urges  an  exception  of  misnomer  must 
Allege  and  prove  the  real  christian  name,  and  that  done,  the  party  against 
whom  the  exception  is  filed  should  be  permitted  to  amend  instanter.  12 
L.  9 ;  8  L.  298 ;  12  R  138 ;  3  A.  139.  No  such  allegation  or  proof  was 
made  by  defendant  The  second  ground  relied  upon  for  the  dissolution 
of  the  sequestration  is  untenable.  PlaintifflB  are  claiming,  not  the  price 
of  the  mules,  but  the  mules  themselves,  and  they  were — ^in  no  way — 
Interested  in  compelling  the  executrix  to  furnish  bond  in  that  capacity. 
Not  only  they  were  not  interested  in  so  doing,  but — ^had  they  pursued 
that  course— their  right  to  pursue  it  would  have  been  successfully  con- 
tested. 

The  second  question  here  presented,  is :  "  Can  one  who  sues  to  dis- 
solve a  sale  of  personal  property,  upon  which  no  privilege  is  claimed, 
sequester  that  property  in  the  hands  of  an  executrix,  because  he  fears 
that  she  will  sell  it  under  an  order  of  court,  and  to  pay  the  debts  of  the 
succession  upon  which  she  administers  "  ? 

Plaintifb'  action  is  founded  on  articles  2561  (2539)  2564  (2542)  of  the 
Civil  Ck)de,  which  provides : 

The  first  that,  "if  the  buyer  does  not  pay  the  price,  the  seller  may 
sue  for  the  dissolution  of  the  sale." 

The  other  that,  "in  matters  of  sale  of  movable  effects,  the  dissolu- 
tion of  the  sale  shall  take  place  of  right,  if  demanded,  without  its  being 
in  the  power  of  the  Judge  to  grant  any  delay,  except  that  fixed  by  law." 

What  is  the  real  object  of  plahitifb'  action  ?  To  resume  the  owner- 
ship and  possession  of  the  things  embraced  in  the  sale^  the  dissolution 
of  which  they  seek  to  obtain— and,  in  such  a  suit,  what  would  be  the 
effect  of  a  decree  in  favor  of  plaintiffs  ?  Its  sole  effect  would  be  the  dis- 
solution of  the  violated  contract,  the  recognition  of  the  vendor's  title  to 
the  unpaid  property,  and— in  this  case— the  restitution  of  the  mules  by 
the  legal  representatives  of  the  vendee  to  the  legal  representatives 
of  the  seller.    Such  an  action— it  is  manifest— is  one  in  revindication. 

In  their  able  and  exhaustive  argument,  defendant's  counsel  contend 
that  the  mandate  of  sequestration  is  a  harsh  remedy,  which  should  not 
be  resorted  to  agahist  parties  who  contemplate  no  wrongful  act,  or 
against  those  whose  acknowledged  purpose  is  to  strictly  follow  the  law— 
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and  that,  Id  this  suit,  the  allegations  of  plaintiffs'  petition  do  not  con- 
form to  any  section  of  article  275  of  the  Code  of  Practice  and  did  not 
justify  the  issuance  of  the  writ. 

Those  all^ations  are  that  the  mules  were  sold,  that  the  price  agreed 
upon  was  not  paid,  that  they  are  entitled  to  recover  said  mules  and  fear 
that,  during  the  pendency  of  this  suit,  the  defendant  may  part  with,  or 
dispose  of  them.  The  prayer  of  their  petition  is  that  the  sale  be  dis- 
solved **and  the  possessmi  and  ownership  of  the  mules  restored  to 
them." 

Those  allegations  do  conform  to  the  8th  section  of  art  275  of  the  C. 
P.  which  is  in  these  words :  "  A  sequestration  may  be  ordered  in  aU  cases, 
when  one  party  fears  that  the  other  will  conceal,  part  with,  or  dispose  of 
the  movable  in  his  possession,  during  the  pendency  of  the  suit." 

Here,  as  in  France,  from  whence  we  derive  the  most  of  our  Code, 
there  is  a  difference  between  the  dissolution  of  the  sale  of  an  immovable 
and  that  of  a  movable :  as  to  the  latter,  if  demanded,  the  dissolution 
takes  place  of  right,  without  its  being  in  the  power  of  the  judge  to 
grant  any  delay,  whilst  as  to  the  former  he  may ;  and— according  to 
Marcad^— the  reason  of  that  difference  is  that,  in  the  case  of  the  dis- 
solution of  the  sale  of  a  movable,  the  vendor  is  almost  invariably  in 
danger  of  losing  the  thing  and  the  price,  and  could  not  follow  the  prop- 
erty in  the  hands  of  third  parties. 

Marcad^,  vol.  6,  p.  288 ;  12  A.  702. 

A  sequestration  is  intended  to  prevent,  not  merely  a  wrongful  act, 
but  any  act — whatever  it  may  be — the  result  of  which  would  be  to  remove 
the  sequestered  effect  from  the  possession  in  which  it  was  at  the  date  of 
the  execution  of  the  writ.  The  article  of  the  C.  P.  does  not  qualify  the 
disposal  against  which  it  provides,  but  commands  that  the  effect  claimed 
shall  pass  from  defendant's  possession  into  that  of  the  sheriff  and  be 
there  retained  to  be  decreed  to  him  who  shall  be  adjudged  entitled  to  it. 
C.  P.  269. 

It  is  admitted  that  Vance's  succession  is  largely  indebted,  and— from 
that  admission— flows  the  irresistible  inference  that— as  a  legal  and  un- 
avoidable necessity— its  personal  property  must  be  sold,  and — ^inasmuch 
as,  though  no  legal  disposition  of  the  property  in  controversy  could  be 
made  after  the  institution  of  a  suit  to  recover  it,  the  order  to  sell  it  may 
be  asked  from  and  unadvisedly  granted  by  another  court  than  that  in 
which  the  controversy  is  pending,  the  apprehension  that  the  executztc 
would  attempt  to  dispose  of  it,  under  even  an  order  of  court  and  to  pay 
the  debts  of  the  succession,  was— in  itself  the  apprehension  of  a  pro- 
hibited and  probable  disposition  of  the  property. 

Under  these  circumstances,  this  case  presents  an  exception  to  the 
general  rule  invoked  by  defendant's  counsel    Had  the  plalntiflis  allowed 
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the  presumed  sale  to  take  place,  the  right  which  they  now  claim  would 
have  been  practically  defeated  and  lost,  and  as  the  vendors*  privilege  was- 
not  recorded,  they  could  not  have  claimed,  by  preference,  the  proceeds  of 
the  sales.  Had  it  been  otherwise,  had  that  privilege  been  recorded,  it 
might  still  have  been  in  their  interest — as  it  was  their  right — to  claim 
their  unpaid  property  and  thus  avoid  all  costs,  or  to  claim  the  price  and 
risk  to  see  the  whole  of  that  price  applied  to  debts  outranking  theirs. 
We  conclude : 

1.  That,  as  defendant's  exception  did  not  disclose  the  christian 
names  of  plaintiffe,  and  as  no  proof  was  offered  to  show  what  were  those 
names,  the  proposed  amendment  as  first  rejected  and  afterwards  allowed 
by  the  Court,  was  immaterial  and  unnecessary. 

2.  That  plaintiffe*  action  is  one  in  revindication,  to  resume  the  own- 
ership and  possession  of  the  mules,  and  that  they  had  just  cause  to 
apprehend  that — during  the  pendency  of  this  suit— defendant  would  dis- 
pose of  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  defendant's  exception 
overruled,  her  motion  to  dissolve  the  sequestration  denied,  the  seques- 
tration reinstated,  and  this  case  remanded  to  the  lower  court  to  be  pro- 
ceeded with  according  to  the  views  herein  expressed,  and  according  to 
law. 
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No.  835. 

The  State  vs.  Mike  Tn^iiAN. 

Carnal  intercourse  with  a  female  under  twelve  years  of  a^e,  amounts,  under  the  law 
of  I/ouisiana.  to  the  crime  of  rape.  A  girl  less  than  twelve  years  old  Is  incapable 
of  firivinfi:  consent. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Duffel,  J, 

F.  B,  ^r/iar<,  District  Attorney,  for  the  State. 
Ed.  N.  Pugh  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Egak,  J.  The  defendant  was  convicted  and  sentenced  for  the  crime 
of  rape.  He  has  appealed.  The  only  question  for  our  consideration  is 
presented  by  a  bill  of  exceptions  to  the  charge  of  the  judge  that  if  the 
jury  believe  that  the  prosecutrix  was  under  twelve  years  of  age  she  was 
incapable  of  giving  consent  In  most  of  the  States  the  age  at  which 
a  female  is  deemed  capable  of  giving  consent  in  cases  of  rape  has  been 
fixed  by  statute.  It  is  not  so,  however,  in  Louisiana.  We  are,  therefore, 
left  to  the  common  law  aa  it  existed  prior  to  1805,  and  to  such  other 
79 

Digitized  by  VjOOQIC 


1250  SUPREME  COURT  OF  LOUISIANA, 

State  vs.  Til  man. 

sources  of  information  as  are  afforded  by  the  provisions  of  our  law  on 
kindred  subjects. 

Lord  Hale,  1  Hale's  F.  C,  says  that  all  sexual  intercourae  with  a 
child  under  twelve  years,  whether  with  or  without  her  consent,  is  rape ; 
and  that  the  statute  of  Westminster  1,  which  reduced  all  rape  to  a  mis- 
demeanor, referred  to  that  period.  Blackstone,  vol.  4,  p.  212,  says,  how- 
ever, that  law  has  generally  been  held  only  to  extend  to  infants  under 
ten.  Greenleaf,  voL  3,  sec.  211,  says:  "If  the  female  was  of  tender 
age,  the  law  conclusively  presumes  that  she  did  not  consent,  and  this  age 
beiug  not  precisely  determined  in  the  common  law  was  settled  by  the 
statute,  18  Eliz.  c.  7,  at  ten  years."  In  first  East's,  P.  C,  it  was  held  that 
the  statute  providing  for  the  punishment  of  persons  having  carnal 
knowledge  of  infants  under  ten,  and  re<lucing  the  punishment,  rather 
created  a  new  felony,  other  than  rape,  at  common  law,  to  the  definition 
of  which  last  offense  force  seems  essential.  Wharton's  Am.  Grim.  Law, 
vol.  1,  sec.  58,  fixes  fourteen  as  the  age  at  which  infants  are  presumed 
to  be  able  to  distinguish  between  good  and  evil,  though  they  may  be 
shown  to  be  so  much  earlier.  The  same  author  (sec.  61)  says:  "An 
infant  under  fourteen  is  pi'esumed  by  law  unable  to  commit  rape,  and, 
therefore,  it  seems  can  not  be  guilty  of  it,  and  though  in  other  felonies 
malitia  supplet  celatem  in  some  cases,  yet  it  means  as  to  this  fact  the  law 
presumes  him  impotent  as  well  as  wanting  in  discretion.  Nor  is  any 
evidence  admissible  to  show  that  in  fact  he  had  arrived  at  the  full  state  of 
puberty,  and  could  commit  the  offense.  Waterman's  Federal  Digest,  p. 
520,  sec.  20,  is  to  the  same  effect,  except  that  evidence  in  rebuttal  of  the 
legal  presumption  may  be  received.  In  same,  sec.  23,  it  is  said  that  a 
female  ceases  to  be  a  child  and  becomes  a  woman  at  the  age  of  puberty 
within  the  meaning  of  the  statute  of  Ohio  defining  the  crime  of  rape. 
There  would  seem  to  be  no  good  reason  in  law  for  excusing  the  criminal 
under  fourteen,  both  on  the  ground  of  incapacity  and  impotenoy,  and 
yet  hokling  that  a  female  under  the  age  of  puberty  is  capable  of  giving 
consent  to  carnal  connection.  In  the  unsettled  state  of  the  law,  and 
amid  the  conflict  of  authority,  we  think  the  safest  rule  is  to  look  to  its 
origin  and  reason.  On  this  subject  our  own  C.  G.  contains  provisions 
which  throw  valuable  light  on  the  intentions  and  objects  of  the  law- 
maker. Art  34  provides  that,  as  "  age  forms  a  distinction  between  those 
who  have  and  those  who  have  not  sufficient  reason  and  experience  to 
govern  themselves,  and  to  be  masters  of  their  own  conduct ;  but,  as 
nature  does  not  always  impart  the  same  maturity  and  strength  of  judg- 
ment at  the  same  age,  the  law  determines  the  period  at  which  persons 
are  sufficiently  advanced  in  life  to  be  capable  of  contracting  marriage 
and  forming  other  engagements."  Art.  36  fixes  the  age  of  puberty  at 
fourteen  for  males,  and  twelve  for  females ;  and  art.  92  prohibits  minis- 
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ters  of  the  gospel,  and  magistrates  entrusted  with  the  power  of  cele- 
brating marriages,  from  marrying  any  male  under  the  age  of  fourteen 
years,  and  any  female  under  the  age  of  twelve  years,  under  penalty,  as 
to  the  magistrates,  of  being  removed  from  office,  and  as  to  the  minister, 
of  being  forever  deprived  of  the  right  of  celebrating  marriages.  We 
think  the  Ohio  rule  and  that  contended  for  by  Sir  Matthew  Hale  more 
in  accordance  with  the  reason  and  policy  of  the  law,  and  especially  of 
our  own  law,  and,  in  the  absence  of  any  adjudication  in  this  State  to 
the  contrary,  we  think  there  was  no  error  in  the  charge  complained  of. 
The  verdict  and  sentence  appealed  from  are  therefore  affirmed. 
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No.  8(;7. 
M.  H.  L.PPMIN8  vs.  A.  McCranie. 

ao  12511 

"When  the  owner  of  an  immovable  is  present  at  a  public  sale  of  the  same,  and  tacitly  ICfT   6661 

assents  to  its  beins  sold  as  the  property  of  another,  he  is  thereby  estopped  from    ,30  1261 

subseauently  disputing  the  title  and  possession  of  the  bona  fide  purchaser. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.    Graham  f  J. 

J.  8,  Young  for  plaintiff  and  appellant. 

John  Young  for  defendant  and  warrantor,  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  18th  of  December,  1861,  Homer  College  sold  to 
•one  Jeter  forty  acres  of  land  in  the  parish  of  Claiborne,  and  plaintiff 
claims  that,  on  the  27th  of  February,  1863,  he  bought  from  Jeter  the 
land  which  the  latter  acquired  from  the  College,  or  one  corresponding  to 
it  in  description,  with  the  only  exception  that  the  land  which  he  now 
•claims  is  represented — in  the  act  of  transfer  from  his  vendor  to  him — as 
being  in  Section  20,  instead  of  Section  24,  in  township  21,  Kange  7  West. 

In  1875,  by  judgment  obtained  contradictorily  with  one  D.  B.  Hays, 
as  attorney  ad  hoc  of  Jeter,  who  had  left  the  State,  Lippmins  procured 
a  correction  of  the  description  of  the  land,  and — by  that  judgment — it 
was  declared  located  in  Section  24  instead  of  Section  20.  Not  satisfied 
with  that  judicial  correction,  he  procured  from  Jeter  an  act  of  sale  of 
said  section.  This  act,  intended  and  executed  to  evidence  the  real  con- 
tract which  had  been  entered  into  between  the  vendor  and  vendee,  on 
the  27th  of  February,  1863,  was  passed  in  May,  1876. 

On  the  6th  of  May  1872,  the  aforesaid  24th  Section  was  sold  by  the 
College  to  James  E.  Cobb  ;  in  December  by  Cobb  to  Daniel  Yancey,  and 
— ^in  1874 — by  Yancey  to  Adolphus  McCranie,  for  four  hundred  dollars 
cash. 

This  suit  was  brought  by  plaintiff  to  recover  the  forty  acres  of  land 
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twice  sold  by  the  College,  and  the  value  of  its  fruits  aad  revenues.  Each 
of  the  defendaut  vendees  has  called  his  vendor  in  warranty  :  McCranie 
has  been  recognized  as  the  owner  of  the  land,  and — from  the  decree 
which  recognizes  his  title — plaintiff  has  appealed. 

Cobb  purchased  that  land  at  a  public  sale,  a  notice  of  which  had 
been  published  by  the  College's  agent  and  had  been  read  by  plaintiff,  who 
called  on  Mr.  J.  S.  Young  and  told  him  he  was  inclined  to  think  that  the 
land  advertised  for  sale  by  the  College  W6W  his,  &c.  He  could  not,  at  the 
trial,  positively  remember  whether  he  was  present  when  it  was  offered 
at  auction,  but  believes  he  was  not.  Four  witnesses,  including  the 
sheriff  by  whom  the  sale  was  cried,  swore  that  he  was  present  at  the 
crying,  that  he  did  not  then  oppose  the  sale  or  warn  the  bystanders- 
that  he  had  a  title  to  the  land;  and — of  those  four  witnesses— three  testi- 
fied that,  on  said  occasion,  the  only  remark  which  he  made  was  that  he 
had  some  rails  on  the  land  about  to  be  sold,  and  reserved  the  privilege 
of  removing  them  from  it.  He,  shortly  afterwards,  removed  them  and 
allowed  Cjbb,  from  whom  defendant's  title  is  derived,  to  take  posses- 
sion of  the  land. 

His  limited  reservation  at-  the  sale  of  what  he  considered  as  his 
property,  the  fact  that,  up  to  May  1876,  no  written  act  attested  the  exist- 
ence of  his  alleged  title  to  section  24,  and  that — to  his  knowledge  and 
in  his  presence — said  property  was  transferred,  acquired  and  paid  for, 
not  only  without  any  opposition  on  his  part,  but  with  at  least  his  tacit 
assent,  preclude  him  from  disputing  a  title  and  a  possession,  which — 
by  exclusively  his  fault — have  passed  to  others,  who  have  bought  and 
possessed  in  good  faith. 

Plaintiff's  counsel  argues  that,  whatever  his  client  may  have  said  or 
done  at  the  sale  from  the  College  to  Cobb,  the  last  deed  from  Jeter  has 
passed  title  to  him.  That  deed  was  but  an  acknowledgment  that,  on 
the  27th  of  February  1863,  Jet^r  had  sold  to  plaintiff  the  land  in  con- 
troversy, and — by  that  deed— he  acquired  no  right  which  he  does  not 
claim  to  have  had  at  the  date  of  the  sale  to  Cobb. 

In  his  Treatise  on  Equity,  Judge  Story  says  :  "  There  are  cases  in 
which  a  man  may  innocently  be  silent;  but  in  other  cases  a  man  is  bound 
to  speak  out,  and  his  very  silence  becomes  as  expressive  as  if  he  had 
openly  consented  to  what  was  said  or  done  and  had  become  party  to 
the  transaction.  Thus,  if  a  man — having  a  title  to  an  estate,  which  is 
offered  for  sale  and  knowing  his  title,  stands  by  and  encourages  the  sale^ 
or  does  not  forbid  it,  and  thereby  another  person  is  induced  to  purchase 
the  estate  under  the  supposition  that  the  title  is  good,  the  former  so 
standing  by  and  being  silent  will  be  bound  by  the  sale;  and  neither  he, 
nor  his  privies  will  be  at  liberty  to  dispute  the  validity  of  the  purchaser '^ 

1  Story  on  Equity,  375  J  385. 
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Iq  Marsh  vs.  Smith,  this  court  held  "  that  if  a  man  stands  by  and  is 
silent  while  his  own  property  is  sold,  and  suffers  another  to  become  the 
purchaser,  he  is  estopped  from  disputing  a  title  thus  acquired."  The 
Tule  of  law  is  well  expressed  by  Lord  Denman  in  the  case  of  Pickard  vs. 
Sears  (6  Adol. '  and  Ellis,  469),  to  wit:  that  where  one,  by  his  words  or 
<5onduct,  willfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time.  5  H.  B. 
623,  3d  R  B.  332. 

Plaintiff  stood  by  while  his  land  was  offered  for  sale  and  sold,  merely 
reserved  the  right  to  remove  the  rails  which  he  had  on  it,  and  his  action 
and  demand  against  McCranie  were  properly  dismissed  and  rejected. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  plaintiff's  costs. 


No.  829.  

90  12S3 

The  State  vs.  Cooley  Ne'wton  et  al.  .49  sss 

All  offenses  not  capital,  may  be  prosecuted  on  information. 

In  an  information  ohar^inff  that  tlie  defendant  did  feloniously  break  into  a  dwelling- 
house  at  niffht  with  intent  to  liill.  it  is  not  necessary  to  charRe  that  he  did  it 
•*  burglariously,"  or  *' without  being  armed."  or  "without assaulting  any  person 
lawfully  in  the  house."  or  to  set  forth  the  name  of  the  person  the  burglar  in- 
tended to  Icill. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  East 
Carroll.    Hough,  J. 

Hiram  B.  Steele,  District  Attorney,  for  the  State. 

Stirling  T,  Austin  and  TV,  A.  Price  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Spencee,  J.  The  defendant  was  convicted  on  an  information  which 
charged  that "  he  did,  with  force  and  arms,  in  the  night-time,  and  with 
intent  to  kill,  feloniously  break  and  enter  the  dwelling-house  of  William 
Howard." 

The  questions  presented  for  decision  are : 

1.  Can  that  offense  be  prosecuted  by  information  ? 

2.  Is  it  necessary  that  the  breaking  and  entering  be  charged  to 
have  been  " burglariously"  as  well  as  "feloniously"  done,  and  must  the 
bill  contain  the  negative  averments  "  without  being  armed,"  "  without 
assaulting,"  etc.,  mentioned  in  section  851  R  S.  ? 

3.  Must  the  indictment  set  out  the  name  of  the  person  whom  the 
burglar  intended  to  kill,  and  aver  that  such  person  was  then  and  there 
lawfully  in  the  house? 
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First — The  charge  is  under  section  851  R.  S.,  and  the  ofifense  is  not 
capital.    It  may,  therefore,  be  prosecuted  by  information.    R  S.  977. 

Second— The  crime  of  burglary  known  to  our  law  is  statutory.  The 
statute  defines  it,  and  we  must,  therefore,  look  to  the  statute  to  ascer- 
tain the  essentia]  averments  of  the  indictment. 

The  85l8t  section  says :    "  Whoever,  with  intent  to  kill        *        * 
shall,  in  the  night-time,  break  and  enter        *        »       *        a  dwelling- 
house,  without  being  armed  with  a  dangerous  weapon        *        *        * 
and  without  committing  an  assault  upon  any  person  lawfully  being  in 
such  house,      *       *       *      on  conviction  shall  be  imprisoned  at  hard 
labor,  etc." 

The  information  charges  that  the  accused  "  did  feloniously  break, 
etc.,"  but  does  not  add  "  without  being  armed,  and  without  committing- 
an  assault  upon  any  person  lawfully  being  in  said  house." 

We  take  these  words  "without  being  armed,  etc.,"  as  being  used 
simply  to  emphasize  the  difference  between  the  ofifense  denounced  in 
section  851  and  that  denounced  in  section  850.  That  to  charge  that  one 
did  "  break  and  enter  "  a  dwelling,  without  adding  that  he  did  so  "  armed 
with  a  dangerous  weapon,"  is  the  same  as  to  say  he  did  so  "without 
being  armed."  In  other  words,  the  absence  of  allegation  that  he  was. 
armed  is  equivalent  to  an  averment  that  he  was  not  armed ;  and  an 
acquittal  or  conviction  under  the  charge  in  this  case  would  be  a  good 
bar  to  a  subsequent  indictment  for  the  same  breaking  and  entering, 
with  the  added  averment  that  he  was  not  armed. 

It  is  urged  that  it  is  not  sufficient  to  charge  that  the  act  was  "/eZo- 
nioualy "  done;  that  the  charge  should  also  be  that  it  was  "  burglari- 
ously" done;  and  we  are  referred  to  the  authorities  showing  that  at 
common  law  such  an  averment  is  necessary  in  an  indictment  for  burglary. 
As  we  have  seen,  the  crime  of  burglary  at  common  law  is  not  known  to 
us  by  name,  as  are  "  murder,"  "  manslaughter,"  "  rape,"  "  robbery,"  etc. 
Our  statute  itself  defines  what  would  at  common  law  be  the  crime  of 
burglary,  and  thereby  withdraws  it  from  the  common-law  definitions* 
It  is  sufficient  to  charge  in  the  language  of  the  statute,  and  that  the 
offense  has  been  committed  "  feloniously,"  since  it  is  now  well  settled 
that  it  is  necessary  to  charge  the  commission  of  all  felonies,  whether 
common-law  or  statutory,  as  "  feloniously  "  done.  See  Whar.  Grim.  Law» 
sec.  399  ;  29  A.  602. 

Third— Under  the  view  we  have  taken  of  the  uses  and  purposes  of 
the  words  "  without  being  armed,"  "  without  assaulting  any  person  law- 
fully in  the  house,  etc.,"  it  can  not  be  necessary  in  a  prosecution  under 
sec.  851  to  aver  that  any  one  was  at  the  time  "  lawfully  in  tha  house ; " 
for  in  this  section  those  words  are  only  employed  as  qualifying  the 
word  "  assault,"  and,  therefore,  where  no  assault  is  charged  they  are  not 
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necessary.  We  apprehend  that  under  sec.  850  it  would  be  necessary  to 
charge  that  there  was  some  person  lawfully  in  the  house  at  the  time  of 
breaking  and  entering,  for  that  is  one  of  the  conditions  upon  the  exist- 
ence of  which  the  penalty  of  death  is  denounced  under  that  section. 

We  do  not  think  it  necessary  under  sec.  851  to  designate  the  individ- 
ual  upon  whom  the  offender  sought  to  commit  the  felonies  named  in  the 
sections. 

We  see  no  error  in  the  sentence  and  decree  appealed  from,  and  they 
are  afSrmed. 


No.  854. 
John  B.  Durham  vs.  Heibs  of  John  B.  Daugherty  et  al. 

Where  a  wife  alleffes  in  her  petition  that  she  is  authorized  by  her  husband  to  brinfr 
611  it,  and  no  exception  is  taken  in  the  lower  court,  the  question  of  her  authority 
will  not  be  considered  on  appeal. 

Where  a  vendor  of  real  estate  sets  forth  in  the  act  of  sale  that  he  has  received  a  por« 
tion  of  the  price  in  cash,  and  notes  of  the  vendee  payable  at  a  future  day  and 
secured  by  mortfsra^e  on  the  real  estate  for  the  balance  of  the  price,  but  actually 
received  in  place  of  the  cash,  and  without  beinff  induced  to  do  it  by  error  or 
fraud,  drafti)  of  the  vend  )e  or  some  third  person,  such  drafts  will  not  entitle  the 
vendor,  or  his  transferee,  to  a  mortf^aKC.  or  vendor's  privilege  on  the  property 
sold. 

A  PPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of 
A  Bossier.     Turner,  J. 

Land  &  Taylor  for  plaintiff  and  appellant. 

N.  C.  BlancJiard  and  J.  A.  W.  Lowry  for  third  opponents  and  appel- 
lees. 

Duncan  &  Moncure  and  Looney  &  Eisner  for  Marks,  third  opponent. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  This  is  a  controversy  as  to  the  distribution  of  the  pro- 
ceeds of  the  "Eed-Chute"  plantation,  seized  under  execution  process  in 
the  above  suit. 

The  facts  out  of  which  arises  this  controversy  are  as  follows : 

On  January  21, 1873,  James  B.  Pickett  sold  to  R.  W.  Daugherty  (now 
deceased)  the  Red-Chute  plantation,  in  Bossier  parish,  for  $18,000,  "paid 
as  follows :  five  thousand  dollars  in  cash,  the  receipt  of  which  is  hereby 
ackmrwledged ;  the  balance  in  three  equal  annual  installments;"  the  first 
due  January  1, 1875 ;  the  second  January  2, 1876 ;  and  the  third  January 
1, 1877  ;  said  three  installments  being  represented  by  the  vendee's  notes, 
duly  paraphed:  "In  order  to  secure  the  payment  of  each  of  said  notes 
at  maturity,  etc.,  the  vendor  retains,  and  the  vendee  grants,  a  epecial 
mortgage"  on  the  property  sold.    On  January  2, 1877,  James  B.  Pickett 
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transferred  by  public  act,  and  with  full  subrogation  to  plaintiff,  the  note 
•due  January  1,  1876. 

The  note  due  January  1, 1875,  was  paid.  Mrs.  Kate  B.  Pickett,  wife 
of  said  James  B.  Picl^ett,  claims  to  hold  the  note  due  January  1, 1877, 
under  circumstances  hereafter  to  be  stated. 

James  Marks  bases  his  claim  upon  the  following  alleged  facts : 

He  says  that  the  $5000  cash  payment  acknowledged  in  said  act  was 
not  in  fact  made ;  but  that,  in  Ueii  of  the  cash,  James  B.  Pickett  accepted 
from  Daugherty  two  drafts  drawn  by  the  latter  on  and  accepted  by 
James  B.  Arnold,  one  for  $2550,  and  one  for  $2866  42,  both  dated  Janu- 
ary 21,  1873,  the  former  due  at  sixty  days,  and  the  latter  at  later  day; 
that  the  draft  for  $2550  was  indorsed  without  recourse  by  Pickett, 
the  payee,  and  delivered  to  Boisseau  &  Ford  for  collection  ;  that  it  was 
protested  for  non-payment;  that  by  authentic  act  Boisseau  &  Ford 
transferred  it  with  full  subrogation  to  Edwards  &  Holmes,  represented 
by  James  B.  Arnold,  declaring  in  the  act  that  it  bore  vendor's  privilege 
on  the  Bed-Chute  plantation,  which  act  was  duly  recorded,  and  bore 
date  March  6, 1873 ;  that  Edwards  &  Holmes  transferred  It  on  July  14, 
1873,  to  J.  U.  &  H.  M.  Payne  &  Co.,  who  brought  suit  against  Daugherty 
thereon  in  Bossier,  and  obtained  a  judgment  therefor  of  date  Septem- 
ber 23, 1876,  recognizing  a  special  mortgage  and  vendor's  privilege  there- 
for on  said  Bed-Chute  plantation,  which  judgment  was  duly  recorded 
in  mortgage  office.  To  this  suit  neither  Pickett,  Mrs.  Pickett,  nor  Dur- 
ham were  parties.    Marks  claims  under  this  judgment. 

Durham,  the  plaintiff,  claims  to  be.  paid  by  preference  over  Mrs. 
Pickett,  on  the  ground  that  her  title  and  possession  of  the  second  note 
is  simulated,  and  that  James  B.  Pickett,  who  is  plaintiff's  transferor,  is 
the  real  owner,  and  can  not  participate  until  plaintiffs  note  is  satisfied. 
He  opposes  Marks  on  the  ground  that  he  has  not  now  and  never  had 
any  mortgage  or  privilege  on  the  plantation  to  secure  said  draft.  Mrs. 
Pickett  claims  concurrence  with  Durham,  and  opposes  Marks  on  same 
grounds. 

Marks  opposes  Durham  on  the  ground  that  he  acquired  the  note 
after  its  maturity  from  Pickett,  and  after  Pickett  had  assigned  the  draft, 
and  has  only  Pickett's  rights,  and  can  not  oppose  him,  Marks,  therefore, 
because  Pickett  is  the  transferor  of  the  draft,  and  could  not  concur 
with  him,  Marks.  Marks  opposes  Mrs.  Pickett  on  the  same  grounds  as 
Durham  does. 

The  judgment  below  decreed  concurrence  between  Durham  and  Mrs. 
Pickett,  and  superiority  to  both  over  Marks.  Durham  and  Marks 
appeal.  There  is  a  suggestion  in  the  brief  of  counsel  for  plaintiff  that 
Mrs.  Pickett  is  not  authorized  to  bring  this  suit.  It  is  stated  in  the 
petition  that  her  husband  *'  authorizes  and  assists  her."    No  ezoeption 
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was  taken  to  her  want  of  authority,  and  the  question  can  not  be  now 
raised.    0.  P.  320,  321,  327,  333,  344 ;  4  Rob.  172  ;  5  R.  96. 

We  shall  first  consider  the  claims  of  Marks,  under  two  aspects : 

First— Did  the  drafts  given  by  Daugherty  to  Pickett  in  lieu  of  the 
cash  payment  acknowledged  in  the  act  of  sale  ever  bear  mortgage  or 
privilege  upon  the  Red-Chute  plantation  ? 

Second — If  they  did,  have  these  securities  been  lost  or  destroyed  by 
want  of  registry,  or  by  payment  of  the  drafts? 

First,  as  to  the  existence  of  the  mortgage  and  privilege. 

It  is  manifest  that  no  mortgage  existed,  because  none  was  reserved 
or  granted  in  the  act  to  secure  any  thing  but  the  notes. 

It  appears  that  by  agreement  between  Pickett  and  Daugherty  the 
former  accepted  in  lieu  of  the  cash,  85000,  acknowledged  to  have  been 
received  in  the  act,  Daugherty 's  two  time  drafts  for  85416  42,  drawn  on 
and  accepted  by  Jas.  R.  Arnold.  The  82866  42  draft  was  duly  paid  ;  the 
82550  draft  was  protested  while  in  the  hands  of  Boisseau  &  Ford,  who 
swear  they  held  it  as  agents,  and  for  account  of  James  B.  Pickett.  Pickett 
himself  having  accepted  these  drafts  in  lieu  of  the  cash  acknowledged 
to  have  been  received  in  the  authentic  act,  could  not  be  heard  in  the 
absence  of  allegations  of  fraud,  error,  or  violence,  to  deny,  either  as 
against  Daugherty  or  any  body  else,  the  truth  of  his  acknowledgment 
of  payment.  As  to  him,  and  those  claiming  under  him,  that  much,  85000, 
was  paid.  If  he  saw  proper  to  accept  property  or  drafts  in  lieu  of  the 
cash,  it  was  another  transaction.  He  must  be  considered  as  ha^ing  ex- 
changed the  85000  cash  for  the  85416  42  in  time  drafts.  In  other  words, 
Daugherty  paid  the  cash  by  discounting  his  drafts  to  Pickett. 

This  case  can  not  be  distinguished  in  principle  from  that  of  "  Abat 
vs.  Nolte's  Syndics,"  6  N.  S.  636.    In  that  case,  as  in  this,  the  vendor  of  • 
the  land  in  the  act  of  sale  acknowledged  receipt  of  the  price.    It  was 
proved  that,  in  point  of  fact,  no  cash  was  paid,  but  that  the  vendees  gave 
the  vendors  a  bill  of  exchange  therefor. 

The  court  say :  "  It  appears  to  us  from  the  documents  and  evidence 
that  the  price  of  the  sale  was  to  be  paid  by  a  draft ;  that,  trusting  in  the 
honor  of  the  vendees,  the  vendors  acknowledged  the  receipt  of  the 
price  in  the  act  of  sale,  and  shortly  after  received  the  draft.  After  this 
they  could  not  have  any  privilege, /or ^/le  payment  of  the  price  was  con- 
summated according  to  the  intention  of  the  parties,  and  the  form  of  the 
act  shows  that  the  vendors  had  no  idea  of  retaining  a  privilege.  But,  if 
•even  the  original  intention  of  the  parties  had  not  been  that  payment 
«hould  be  made  by  a  draft,  by  receiving  the  draft  in  payment,  the  vendors 
extinguished  their  original  claim."  This  case  is  cited  approvingly  by 
this  court  in  "  Cam  mack  vs.  GriiBn,"  2  A.  175,  and  its  doctrine  is  in  per- 
fect consonance  with  reason  and  law.    Every  consideration  of  public 
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interest  and  justice  forbids  the  recognition  of  the  opponent,  Marks',  pre- 
tension. If  the  vendors  of  property,  or  their  assignees,  be  permitted  to 
falsify  their  own  deliberate  and  solemn  acts  and  declarations,  spread 
upon  the  public  records,  that  the  whole  or  part  of  the  price  of  property 
sold  has  been  received  in  cash  by  them,  and  to  prove  that  they  still  have 
the  vendor's  privilege  therefor,  although  avowing  that  they  had  volun- 
tarily, without  error,  fraud,  or  violence,  received  another  thing  in  lieu  of 
the  cash,  what  value  would  mortgage  securities  possess?  What  faith 
would  public  records  be  entitled  to  ?  Pickett  had  no  mortgage  or  vendor's 
privilege  on  the  Red-Chute  plantation  for  these  drafts,  and  could,  there- 
fore, confer  none  on  his  transferees.  The  judgment  of  Payne  &  Co.  vs* 
Daugherty,  decreeing  such  against  defendant  therein,  was  clearly  wrong. 
It  may  be  binding  as  res  adjudicata  on  Daugherty,  but  on  no  one  else. 
It  coul  i  not  recognize  what  did  not  exist.  Its  registry  created  only  a 
judicial  mortgage  against  Daugherty. 

Second.  But  there  is  still  another  insuperable  objection  to  Marks's 
pretensions,  and  that  is  that  the  draft  for  $2550  was,  before  it  reached 
J,  U.  &  H.  M.  Payne  &  Co.,  from  whom  Marks  derives  his  claim,  taken 
up  by  James  B.  Arnold,  the  acceptor  thereof,  and  thereby  extinguished 
by  confusion  or  payment.  Arnold  in  his  testimony  says :  "The  inter- 
e&ts  of  Edwards  &  Holmes  and  himself  were  almost  identified,  he  own- 
ing nearly  the  entire  interest  in  the  house."  In  another  place  he  says 
he  took  up  this  draft  with  money  of  the  firm  of  Edwards  &  Holmes, 
represented  by  him,  to  whom  Boisseau  &  Ford  transferred  it.  Again,  he 
says :  "  On  the  day  of  the  protest  of  this  draft  it  was  paid  by  Edwards 
&  Holmes  to  Boisseau  &  Ford,  the  holders  thereof.  This  draft  was 
transferred  by  Edwards  &  Holmes  to  James  R.  Arnold,  who  transferred 
the  same  to  J.  U.  &  H.  M.  Payne  &  Co.,  for  advances  made  by  them  to 
said  Arnold."  Hence,  it  is  clear  that  whatever  rights  J.  U.  &  H.  M. 
Payne  &  Co.  had  in  this  draft  they  derived  from  Arnold,  its  acceptor, 
in  whose  hands  it  was  extinguished.  Now,  Arnold  did  have  rights  under 
this  draft,  but  only  by  way  of  an  action  against  Daugherty,  for  re-imburse- 
ment  of  the  amount  paid  therein,  and  to  secure  himself  in  this  right  he 
took  from  Daugherty  on  the  twenty-first  Januarj',  1873,  a  special  mort- 
gage on  other  lands  than  the  "Red-Chute"  plantation,  to  secure  him 
for  his  acceptance  of  these  drafts.  Neither  Arnold  nor  his  transferees, 
Payne  &  Co.,  could  enforce  that  mortgage  until  Arnold  had  paid  the 
drafts.  He  did  pay  them,  and  Payne  &  Co.,  by  suing  Daugherty  to 
enforce  this  mortgage,  as  they  did,  necessarily  admit  such  payment. 
The  judge  a  quo  did  not  err  in  decreeing  Marks's  claim  inferior  to  that 
of  Durham  an<i  Mrs.  Pickett. 

It  only  remains  to  consider  the  contest  as  between  Durham  and 
Mrs.  Pickett    We  may  premise  by  saying  that  it  is  matter  of  no 
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moment  to  plaintiff  whether  Mrs.  Kate  B.  Pickett,  the  wife,  or  Mrs. 
Paulina  Pickett,  the  mother,  of  James  B.  Pickett,  owns  the  note ;  nor 
whether  the  transfer  from  Mrs.  Paulina  Pickett  to  Mrs.  Eate  Pickett  is 
or  not  simulated ;  for  if  James  B.  Pickett  is  not  the  owner,  then  the 
note  can  not  be  excluded  from  concurrence  with  plaintiflTs  note,  since  it 
is  only  the  transferor  who  is  postponed  to  his  transferee. 

On  July  3,  1866,  Mrs.  Paulina  Pickett  sold  to  her  son,  James  B. 
Pickett,  a  valuable  plantation  known  as  **  Cash  Point,"  for  8100,000,  for 
which  he  gave  five  notes  of  $20,000  each,  due  annually  thereafter  from 
January  1,  1867.  On  May  5,  1871,  J.  B.  Pickett  produced  these  five 
notes  before  the  recorder,  and  had  the  mortgage  and  vendor's  lien 
securing  them  canceled. 

Mrs.  Paulina  Pickett  swears  that  in  payment  of  a  balance  due 
her  on  this  sale  James  B.  Pickett  delivered  to  her  the  note  now 
held  by  opponent,  Mrs.  K  B.  Pickett ;  swears  that  she  had  the  actual 
and  real  possession  and  custody  of  the  note  from  that  time  to  March 
1,  1878,  when  she  sold  and  delivered  it  to  her  daughter-in-law  for 
$5300,  pai<J  in  an  accepted  sixty-day  draft  for  $2300,  and  a  note  for  $300'>, 
of  which  she  furnishes  copies ;  that  early  in  the  year  1878  her  son,  J.  B. 
Pickett,  tried  to  sell  the  note  for  her,  but  without  success.  She  admits 
frankly  her  own  insolvency  and  her  belief  that  her  son  is  insolvent. 
There  is  no  dispute  as  to  the  fact  of  the  sale  of  Cash-Point  place.  It  is 
also  shown  that  Mrs.  K  B.  Pickett  is  separate  in  property  from  her  hus- 
band, and  is  the  owner  of  a  large  and  valuable  plantation,  which  she 
cultivates,  and  on  the  crops  of  which  she  has  at  times  obtained  advances 
for  large  sums.  The  question  is,  does  the  note  held  by  Mrs.  K.  B.  Pick- 
ett belong  to  her  or  to  Mrs.  Paulina  Pickett  or  to  James  B.  Pickett  ? 
We  frankly  confess  that  we  look  with  suspicion  upon  these  family  trans- 
actions, these  dealings  between  parents  and  children  and  husbands  and 
wives,  wherever  there  appears  to  be  opportunity  or  temptation  to  gain 
some  unjust  advantage  thereby.  We  have  scanned  the  evidence  in  this- 
record  closely,  and  must  say  that  it  gives  to  these  transactions  an  air  of 
reality  and  truth  which  we  do  not  feel  at  liberty  to  disregard. 

Mrs.  Paulina  Pickett,  now  an  old  and  venerable  lady,  tottering  on 
the  very  verge  of  the  grave,  swears  positively  that  her  son  delivered 
into  her  actual  possession  the  note  in  question  three  years  before  its 
maturity,  and  that  she  continued  so  to  hold  it  in  satisfaction  of  said  bal- 
ance on  **  Cash-Point "  place.  The  fact  of  this  large  indebtedness  by  the 
son  is  not  disputed,  and  it  corroborates  powerfully  ner  statement  that 
he  owed  her.  The  fact  of  her  surrendering  the  five  notes  to  him,  no 
doubt  at  his  solicitation,  in  order  to  cancel  the  mortgage,  is  not  incon- 
sistent with  the  idea  that  he  owed  her  a  balance  of  four  or  five  thousand 
dollars.    It  was  but  the  natural  promptings  of  maternal  affection,  and 
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what  Diaety-nine  out  of  a  hundred  widowed  and  aged  mothers  would 
have  done  for  a  son  in  whose  house  she  was  spending  the  remnant  of 
her  days ;  nor  is  the  fact  that  her  son  tried  to  sell  the  note  for  her  of 
any  significance,  as  he  would  naturally  have  been  called  upon  to  render 
such  a  service ;  nor  do  we  attach  more  weight  to  the  alleged  large  price, 
^5300,  paid  by  Mrs.  K.  B.  Pickett  to  her  for  the  note,  which  then  exceeded 
$6000  in  amount.  It  should  have  brought  the  blush  of  shame  to  the 
cheeks  of  her  daughter  to  have  offered  less  for  it  than  the  mother  gave 
for  it  The  evidence  does  not  satisfy  us  that  James  B.  Pickett  is  the 
owner  of  the  note.  On  the  contrary,  it  satisfies  us  that  he  transferred 
it  to  his  mother  in  1874,  and,  so  far  as  concerns  plaintiff,  it  is  matter  of 
no  moment  whether  she  or  Mrs.  K.  B.  Pickett  now  owns  it 

In  either  case,  the  ju-lgment  appealed  from  is  correct,  and  it  is 
affirmed  at  costs  of  appellants. 


No.  786. 

30  12601 

u6_4go|         Succession  op  J.  W.  Zacharie,  on  Opposition  of  the  City  op  New  Or- 
leans ET  AL. 

Svideoce  in  proof  of  a  claim  is  admissible.  althouj?h  it  may  appear, prima/acte.  that 

the  claim  is  proscribed. 
The  fact  that  tax -bills  have  been  filed  in  court  is  not  proof  that  suit  has  been 

brought  on  them. 
Debts  due  the  city  of  New  Orleans  on  account  of  unpaid  taxes  are  prescribed  in  ten 

years  from  the  time  the  taxes  are  exifpible. 

APPEAJj  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J. 

Percy  Roberts  for  the  succession,  appellee. 

James  Lingan  for  himself  and  other  creditors,  appellees. 

Samuel  P.  Blanc  for  the  city,  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  city  of  New  Orleans  opposes  the  account  filed  by 
the  executor  of  the  last  will  of  J.  W,  Zacharie,  for  the  reason  that  he 
refused  to  class  it  as  a  creditor  of  said  succession  for  the  taxes  of 
1860,  1861,  1862,  1863,  1864,  1865,  1870,  1871,  1873,  1874,  1875,  1876. 
and  1877.  It  prays  that  the  lien  securing  the  payment  of  said  taxes  be 
recognized,  and  that  they  be  paid  in  preference  to  every  claim  carried  in 
the  executor's  account.  This  opposition  was  filed  on  the  14th  of  August 
1877. 

In  bar  of  the  city's  action  for  the  taxes  due  before  1867,  the  execu- 
tor pleads  the  prescription  of  one,  two  and  ten  years.  His  plea  was  sus- 
tained by  the  lower  court  and  the  city  has  appealed. 
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On  the  trial  of  its  opposition,  the  counsel  representing  the  city 
offered  in  evidence  the  tax-bills  made  out  for  the  years  anterior  to  1867. 
That  evidence  was  improperly  excluded  ;  but  said  bills  are  transcribed 
in  the  record  and  can  be  considered  by  us  as  if  they  had  been  regularly 
admitted  by  the  lower  court. 

Our  attention  is  called  to  the  fact  that  some  of  those  bills  have 
been  filed  in  court  in  1865, 1866  and  1873,  and  we  are  asked  to  infer  from 
that  fact  that  they  have  been  sued  upon  and  that  judgments  may  have 
been  obtained  thereon.  This  we  can  not  do :  if  such  suits  had  been 
brought  and  such  judgments  obtained,  the  city  attorney  would  not  have 
failed  to  introduce  copies  of  the  same. 

The  counsel  who  now  represents  the  city  contends  that — since  1856 — 
the  action  which  it  has  for  the  recovery  of  taxes  levied  within  its  limits 
is  imprescriptible,  and — to  sustain  his  position — he  lelies  on  a  section  of 
the  charter  which  provides  :  "  that  taxes  assessed  under  and  by  virtue 
of  this  act,  on  the  property,  real  or  personal,  of  any  person  or  corpora- 
tion, are  hereby  declared  to  be  a  lien  and  privilege  upon  the  said  prop- 
erty, to  date  from  the  first  day  of  March  of  the  year  for  which  they  may 
be  asi^essed,  any  alienation  thereof  or  incumbrance  thereon  notwith- 
standing; and  said  lien  or  privilege  shall  exist  in  favor  of  the  City  of 
New  Orleans,  far  the  respective  amount  of  taxes  assessed  until  the  same 
SHALL  BE  FULLY  PAID ;  and  the  same  shall  be  paid  in  preference  to  all 
mortgages  and  incumbrances  other  than  taxes  due  the  State/' 

The  property  on  which  were  assessed  the  taxes,  the  amount  of 
which  is  claimed  by  the  city,  has  been  sold  under  orders  of  the  second 
district  court,  and  it  is  clear  that  any  right  which  it  may  have  had  on 
said  property  was  transferred  from  it  to  the  proceeds  of  the  sale. 

Is  the  city  entitled  to  be  paid,  by  preference  to  every  creditor,  out 
of  the  proceeds  of  the  sale  of  said  property?  The  lower  court  correctly 
held  that^ — as  concerns  the  taxes  levied  before  1867— the  city  is  not 
entitled  to  the  preference  it  claims. 

So  far  as  we  are  informed  by  the  record,  the  first  and  only  demand 
made  by  the  city  for  the  taxes  which  it  alleges  are  due  to  it,  was  made 
after  the  death  of  Zacharie,  after  the  judicial  sale  of  the  property  which 
belonged  to  his  succession,  and  that  was  in  1877.  The  lower  court  sus- 
tained the  city's  opposition  as  to  the  taxes  which  were  levied  in  and  from 
1870,  and  dismissed  its  opposition  as  to  those  taxes  which  were  levied 
prior  to  1867,  and  which  had  been  due  and  exigible  for  upwards  of  ten 
years,  when  the  city  applied  to  the  second  district  court  to  compel  the 
executor  of  Zacharie's  will  to  class  it  in  his  account  as  a  creditor  of 
said  deceased's  estate,  for  the  taxes  assessed  on  his  property  from  1860 
to  1877. 

It  is  said  that,  under  a  special  provision  of  the  city  charter,  the  tax 
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Is  to  remain  a  lion  on  the  property  subject  to  it  until  the  tax  is  paid  In 
full,  and  that  the  terms  of  said  provision  exclude  the  idea  of  any  limi- 
tation to  the  right  of  enforcing  that  lien,  at  any  time,  against  any  one 
and  under  all  circumstances.  That  too  broad  construction  would — as 
regards  the  city  of  New  Orleans — amount  to  a  judicial  abrogation  of  the 
laws  which  fix  the  prescription  of  debts  and  actions,  impart  to  its  tax 
liens  a  dangerous  immortality,  and  encourage — in  the  collection  of  its 
annual  revenue — a  negligence  far  more  injurious  to  its  interests  than 
the  prescription  invoked  against  it. 

In  the  case  of  Pepper  against  Dunlap,  this  court  said  :  "  Under  the 
Spanish  law,  property  could  be  acquired  by  prescription  against  the 
crown  &c,  and — under  our  Code — we  find  no  express  exception  in  favor 
of  the  State.  In  Graham,  Auditor,  against  Tignor  &  ais,  it  was  held, 
and  we  adhere  to  those  decisions,  that  the  current  of  prescription  is  not 
Impeded  by  the  fact  that  the  suing  creditor  is  the  State.  Those  decisions 
are  based  on  the  article  of  our  Code  which  declares  "  that  prescription 
runs  against  all  persons,  unless  they  are  included  in  some  exceptions 
established  by  law."  The  corporation  of  New  Orleans — as  the  State — 
Is  a  body  politic,  and— in  law— an  intellectual  person,  and — as  it  may 
acquire  and  be  released  by  prescription,  there  is  no  reason  why  it  should 
be  excepted  from  its  effects  and  operation,  when  it  appears  in  a  court  of 
justice  and  claims  as  a  creditor.  In  this  instance,  its  action  is  barred  by 
the  lapse  of  ten  years.    C.  C.  3621  (3487);  3544  (3508);  9  A.  137 ;  23  A.  570. 

It  is,  therefore',  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  is  aflflrmed  with  costs. 


Concurring  Opinion. 

Manning,  C.  J.  I  concur  in  the  decree  in  this  cause,  but  I  do  not 
wish  to  be  understood  as  assenting  to  the  doctrine  that  general  laws 
regulating  proscription  affect  the  rights  of  the  State.  The  State  is  sov- 
ereign, and  when  she  enacts  laws  fixing  the  time  within  which  actions 
must  be  brought  upon  pecuniary  obligations,  or  for  the  establishment  of 
rights  of  property,  she  is  legislating  for  her  citizens,  and  is  not  imposing 
restrictions  upon  herself,  and  such  laws  do  not  affect  her  own  rights  im- 
less  she  in  terms  includes  herself  within  their  operation. 

The  argument  drawn  from  the  phraseology  of  our  Code  is  inconclu- 
sive. It  is  said  that  since  the  State  is  not  specially  exempted  from  the 
operations  of  the  laws  of  prescription,  she  must  be  held  to  be  affected 
by  them  as  is  an  individual  or  a  corporation.  The  terms  of  the  statutes 
of  limitation  of  other  States  are  as  broad  and  comprehensive  as  are  the 
articles  of  our  Code  touching  prescription,  and  it  has  been,  and  is  uni- 
formly held  in  those  States,  and  in  the  Supreme  Court  of  the  United 
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States,  that  the  doctrine  nullum  tempus  occurritregi  is  in  as  full  force  in 
this  country  as  it  is  in  England. 

It  is  not  necessary  for  the  decision  of  this  cause  to  pass  upon  the 
question,  so  far  as  the  State  is  concerned,  and  therefore  the  argument 
does  not  need  to  be  elaborated  now.  I  understand  the  doctrine  to  be 
stated  only  arguendo  in  the  opinion  of  the  court  just  read,  but  to  avoid 
misapprehension,  I  prefer  to  dissent  from  that  portion  of  the  Opinion. 

Mabb,  J.    I  concur  in  the  opinion  of  the  Chief  Justice. 


No.  823. 
I.  Bloom  &  CJo.  vs.  Leon  Kern  et  al. 

Where  a  party  Rereos  to  pay  a  certain  stated  account  made  up  of  principal  and 
accrued  interest,  and  the  nggreKUte  amount  of  the  principal  and  interest  ex- 
ceeds $500.  the  district  court  will  have  jurisdiction  of  the  debt. 

Letters  of  a  debtor  to  his  creditor  declnrinfir  his  inability  to  pay,  and  aslcinfi:  for 
indulfirence.  are  such  an  aclcnowledflrment  of  liability  as  interrupts  prescription. 

Interruption  of  prescription  by  the  acknowled^rment  of  the  principal  debtor  inter- 
rupts it  as  to  his  surety. 

The  promise  of  a  surety  assurine  the  pai^^ment  of  the  price  of  a  specific  lot  of  fi:ood8 
to  be  sold  to  the  principal  debtor  is  not  a  continuing:  firuarantee.  and  hence  does 
not  cover  other  iroods  subsequently  sold  to  the  principal. 

Where  the  debts  are  of  lilco  nature  the  Imputation  of  payments  is  made  to  the  debt 
lonerestdue. 

APPEAL   from   the   Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Parsons,  J. 

R,  W.  &  R  Richardson  for  plaintiffs  and  appellees. 

Cobb  &  Ounby  for  Marx,  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  This  suit  was  brought  to  recover  a  balance  of  account  for 
merchandise,  which,  it  is  alleged,  Eern  promised  to  pay,  and  Marx,  in 
writing,  guaranteed. 

Defendants  excepted  to  the  Jurisdiction  of  the  district  court,  on  the 
ground  that  the  amount  in  dispute  is  made  up  of  principal  and  interest, 
^nd  that  it  does  not  exceed  $500,  exclusive  of  interest. 

'  The  goods  were  sold  in  1873;  and  the  precise  allegation  of  the  peti- 
tion is  that  Kern  promised  to  pay  the  balance  sued  for,  "  as  shown  by 
the  specific  bill  hereto  annexed."  This  bill  is  an  account,  containing  all 
the  items  to  the  debit  and  credit,  with  interest  on  each  to  ninth  Febru- 
ary, 1877,  about  two  months  before  the  suit  was  brought  If  this  alle- 
gation be  true,  it  would  simply  mean  that  Eern  had  consented  that  the 
balance  shown  by  that  account,  $547  61,  should  be  capitalized  on  the 
ninth  February,  1877;  and  this  balance  would  be  a,  new  debt,  the  princi- 
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pal  sum,  bearing  interest  only  in  futuro.  The  district  iudge  correctly 
overruled  the  exception. 

Kern  plead  the  general  issue,  and  the  prescription  of  three  years. 
Marx  specially  denied  that  he  ever  assumed  to  pay  plaintiffe  the  account 
sued  on.  He  avers  that  in  March  or  April,  1873,  he  agreed  to  become 
surety  to  plaintiflfe  for  the  purchase  price  of  one  lot,  invoice,  or  stock  of 
goods  to  be  furnished  to  Kern,  and  that  they  were,  shortly  after,  paid 
for  by  Kern;  and  that  he,  Marx,  never,  thereafter,  assumed,  or  in  any 
manner  bound  himself  for  any  indebtedness  of  Kern.  He  pleads  the 
prescription  of  three  years;  and  that  plaintiffs,  by  delay  and  negligence, 
have  lost  their  action  against  Kern,  and  thereby  discharged  any  surety 
he  may  have  given. 

The  judgment  of  the  district  court  was  in  favor  of  plaintifitis,  against 
defendants,  in  solido,  for  the  ^547  61,  with  legal  interest  from  judicial 
demand,  eleventh  April,  1877;  and  Marx  appealed. 

If  Kern  had  appealed,  we  should  afiQrm  the  judgment  against  him. 
As  he  has  not  appealed,  it  is  necessary  to  consider  the  case  against  him 
in  so  far  only  as  it  may  affect  his  surety,  Marx.  He  testified  that  plain- 
tiffd  had  written  to  him  about  this  debt,  asking  payment  "  I  don't 
think,  though,  they  have  since  January,  1874.  I  think  I  replied  to  their 
letters  and  begged  time  on  the  debt.  I  consider  that  I  promised  to  pay 
it.  In  these  letters  to  me  the  amount  of  the  balance  due  by  me  was 
mentioned." 

In  Robinson  vs.  Day,  7  An.  201,  this  court  held  that  letters  written 
by  the  debtor  to  his  creditor,  declaring  his  inability  to  pay,  and  asking 
for  indulgence,  is  such  an  acknowledgment  of  liability  as  interrupts 
prescription.  It  is  mcmifest  from  part  of  Kern's  testimony,  on  cross* 
examination,  that  the  account  sued  on  was  shown  to  him,  at  the  office 
of  plaintiff's  attorneys  ;  and  that  he  looked  at  the  closing  and  balance 
brought  down.  Precisely  what  he  said  to  the  attorneys  at  that  time  is 
not  shown. 

We  think  there  was  such  an  acknowledgment  by  Kern  as  takes  the 
case  out  of  prescription;  and  that  the  surety  is  bound  by  this  acknowl- 
edgment so  far  as  the  plea  of  prescription  by  him  is  concerned.  R.  C.  C, 
3553. 

The  liability  of  Marx  for  the  debt  of  Kern  can  not  be  proven  other- 
wise than  by  written  evidence.  R  C.  0.  art  2278.  The  written  evidence 
in  this  case  consists  of  two  letters  of  Marx  to  Bloom  &  Co.,  dated  at 
Monroe,  one  on  the  seventh,  the  other  on  the  ninth  April,  1873.  The 
first  part  of  the  letter  of  seventh  April  relates  to  his  own  business, 
ordering  goods  for  himself.  It  concludes  thus:  '* My  brother-in-law, 
Mr.  L.  Kern,  tells  me  that  he  selected  some  groceries  at  your  house, 
which  you,  however,  will  not  ship,  without  my  say  so.  Please  ship  the 
same  by  the  first  boat  out,  and  I  will  see  that  every  thing  is  right" 
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The  letter  of  ninth  April  is  as  follows :  "  Yours  of  fifth  came  to 
hand,  with  invoice.  In  reply,  Mr.  Kern,  I  want  you  to  ship  the  goods 
he  selected,  and  I  will  see  it  paid  in  time.  You  shall  be  safe  if  it  takes 
the  last  dime  I  have.  I  will  tell  you  more  when  I  see  you.  My  regards 
to  your  family." 

The  testimony  shows  that  Kern  had  gone  to  New  Orleans,  and 
selected  a  stock  of  groceries,  which  Bloom  &  Co.  would  not  sell  him  on 
his  own  credit.  He  either  returned  to  Monroe,  or  wrote  to  Marx ;  and 
the  result  was  the  two  letters  just  mentioned.  On  the  twelfth  April 
Bloom  &  Co.  sold  the  goods  to  Eern,  the  whole  amounting  to  $640  87. 
They  subsequently  sold  other  goods  to  Kern,  on  the  thirtieth  April, 
thirteenth  and  twenty-ninth  May,  twenty- third  June,  and  ninth  July, 
1873,  the  whole  aggregating  $1063  91. 

Kern  remitted  sums  of  money,  and  made  payments  to  Bloom  &  Co. 
at  different  times,  twenty-ninth  April,  thirteenth  and  twenty-fifth  May, 
eighteenth  June,  ninth  July,  1873,  and  sixth  and  fifteenth  January,  1874, 
amounting  to  $654  56,  carried  by  Bloom  &  Co.  into  general  account  in 
the  settlement  sued  on. 

It  is  manifest  that  the  letters  of  Marx  of  seventh  and  ninth  of 
April  were  not  intended,  nor  can  they  be  construed  as  a  continuing 
guarantee.  They  are  limited  to  the  single  transaction,  the  purchase  of 
the  goods  which  Kern  had  already  selected,  and  which,  on  the  faith  of 
these  letters,  were  sold  and  delivered  by  Bloom  &  Co.  to  Kern  on  the 
twelfth  April,  1873.  There  is  nothing  in  these  letters  indicating  the  in- 
tention of  Marx  to  be  surety  for  the  price  of  any  other  goods,  that 
might  afterward  be  selected  by  Kern,  and  sold  to  him  by  Bloom  &  Co.; 
and  the  amount,  as  we  have  seen,  was  $640  87.  The  interest  on  this 
amount,  from  the  twelfth  April,  1873,  to  the  fifteenth  January,  1874,  the 
date  of  the  last  credit,  at  five  per  cent,  would  be  $24  74,  which,  added 
to  the  $640  87  gives  total  $665  61 :  and  interest  on  the  several  items  of 
credit,  at  the  same  rate,  to  same  date,  would  be  $21  69,  which  added  to 
the  credits,  $654  56,  gives  total  $676  25.  Bloom  &  Co.  have  calculated 
the  interest  at  eight  per  cent;  but  whatever  the  rate  may  be,  the  result 
would  be  the  same,  that  is,  the  credits  and  interest  would  exceed  the 
debt  guaranteed  by  Marx,  and  the  interest.  Bloom  &  Co.  have  made 
up  a  single  account ;  but  in  it  the  several  purchases,  at  their  respective 
dates,  are  footed  separately,  thus  distinguishing  them,  the  one  from  the 
other:  so  that  each  invoice  was  kept  and  treated  as  a  separate  purchase. 
This  was  necessary,  because  Albert  Bloom  and  Isaac  Bloom,  witnesses 
in  their  owa  behalf,  testified  that  all  the  sales  to  Kern  were  on  sixty  days 
time,  as  usual.  So  that  Kern  owed  Bloom  &  Co.  as  many  different  debts, 
of  a  like  nature,  as  there  were  different  invoices,  each  exigible  at  the 
expiration  of  sixty  days  from  the  date  of  each  purchase,  respectively. 
80 
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The  Code  declareB  that  when  the  debts  are  of  like  nature,  the  im- 
putation of  payments  is  made  to  the  debt  which  has  been  longest  due. 
•  R  C.  C.  art.  2166.  We  think  the  debt  guaranteed  by  Marx  was  extin- 
guished on  the  fifteenth  January,  1874,  more  than  three  years  before 
the  account  sued  on  was  made  up;  and  while  it  might  have  been  com- 
petent for  Kern,  as  between  himself  and  Bloom  &  Co.,  to  baVe  consented 
to  the  account  as  made  up  ninth  February,  1877,  he  could  not  bind 
Marx  to  pay  eight  per  cent  interest,  charged  in  the  account  for  nearly 
four  years,  nor  deprive  Marx  of  the  extinction,  by  legal  imputation, 
more  than  three  years  before  this  suit  was  brought,  of  that  part  of  the 
debt,  the  oldest  in  date,  for  which  he  was  surety. 

Of  course  the  judgment  against  Kern,  from  which  ho  has  not  ap- 
pealed, will  not  be  disturbed  by  our  decree;  and  we  deal  with  the  judg- 
ment of  the  district  court  only  in  so  far  as  it  affects  the  appellant, 
Simon  Marx. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from,  in  so  far  only  as  it  condemns  Simon  Marx,  the  appellant, 
in  solido  with  Leon  Kern,  be  and  the  same  is  hereby  annulled,  avoided, 
and  reversed;  and  the  demand  of  plaintiffs,  appellees,  I.  Bloom  &  Co., 
against  the  said  Simon  Marx  is  rejected  and  dismissed,  the  costs  of  this 
appeal  and  the  costs  incurred  by  the  said  Simon  Marx  in  the  district 
court  to  be  borne  and  paid  by  the  said  appellees,  I.  Bloom  &  Co. 


No.  819. 


30  1266 

^  j2^'  The  State  vs.  James  Beatty,  alias  Wm.  Brown,  et  al. 

114      78. 

,       The  fact  that  the  accused  attempted  to  escape  from  prison  a  Few  days  before  his 

S  ^ra2  trial,  on  a  charge  of  murder  is  admissible  in  evidence.  The  time  of  the  attempt 

124     077^  *B  ^^^  material,  as  bearing;  on  the  question  of  its  admissibility. 

-"^ The  State  may  introduce  evidence  to  prove  contradictory  statements  made  by  the 

defendant's  witness  at  another  time. 
Unsworn  statements  made  after  the  trial  of  a  criminal  case  by  one  of  the  jurors  in 

the  case,  goinf?  to  impeach  his  own  verdict,  or  to  show  misconduct  in  the  jury. 

are  not  admissible  in  evidence  on  the  application  for  a  new  trial. 
This  court  is  without  jurisdiction  to  consider  the  testimony  of  witnesses,  and  dis- 

puted  Questions  of  fact,  on  which  applications  for  new  trials  in  oriminal  oases 

are  made. 

APPEAL  from  the  Fourteenth  Judicial   District  Court,   parish   of 
Ouachita.    Parsons,  J. 
W,  K  Potts,  District  Attorney,  for  the  State. 
TV,  J,  Q.  Baker  and  R  J,  Caldwell  for  defendant 
The  opinion  of  the  court  was  delivered  by 
EaAK,  J.  Beatty,  alias  Brown^one  of  the  accused,  was  indicted,  tried. 
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and  found  guilty  of  murder  without  capital  puDishment,  whereupon  he 
•was  sentenced  to  imprisonment  for  life  in  the  Penitentiary.  He  has  ap- 
pealed. The  case  is  before  us  on  three  bills  of  exception  and  a  motion 
tor  new  trial.  The  first  bill  was  to  the  reception  of  evidence  to  show 
that  the  accused  a  few  nights  before  the  day  set  for  trial  broke  jail  and 
attempted  to  escape  from  the  parish  prison.  On  behalf  of  the  prisoner 
it  is  urged  that  to  be  admissible  the  evidence  must  be  of  an  attempt  to 
escape  immediately  succeeding  the  crime  charged.  Attempts  to  escape 
on  the  part  of  one  accused  of  crime  are  not  of  themselves  sufficient  to 
authorize  conviction,  but  if  shown  lend  a  strong  presumption  of  guilt, 
unless  otherwise  explained.  They  are  classed  with  other  ex  post  facto 
indications  of  mental  emotion,  and  are  receivable  in  evidence,  but  are 
to  be  weighed  in  connection  with  the  surrounding  circumstances,  and 
the  time  at  which  the  attempt  is  made  is  not  material  except  as  going 
to  show  the  animus  of  the  accused.  The  usual  rule  is  laid  down  in 
"Wharton's  Am.  Grim.  Law,  sec.  714,  and  we  have  been  referred  to  no 
authority  limiting  it.    This  bill  was  not  well  taken. 

The  second  bill  is  to  the  reception  of  the  evidence  of  one  Madden 
to  discredit  the  testimony  of  Louisa  Brown,  a  witness  for  the  accused, 
by  showing  that  she  had  made  other  and  contradictory  statements  at 
another  time,  on  the  ground  that  the  witnesses  for  the  State  had  been 
placed  under  the  rule  and  not  permitted  to  remain  in  court  during  the 
giving  in  of  testimony  by  other  witnesses,  and  that  Madden*s  name  was 
not  furnished  the  defendant,  nor  had  he  been  put  under  the  rule,  but 
was  present  in  court  while  Louisa  Brown  was  testifying.  The  district 
judge  states  that  Madden 's  evidence  was  offered  and  received  only  as 
to  the  contradictory  statements  made  by  the  defendant's  witnesses  at 
another  time.  For  that  purpose  it  was  receivable.  Waterman's  Grim. 
Dig.  p.  607,  sec.  189,  and  authorities  cited;  1st  Greenleaf  Evidence,  par. 
432,  note  2.    This  bill  was  not  well  taken. 

The  third  bill  of  exceptions  is  to  the  reception  of  the  testimony 
of  Gilbert,  a  witness,  whose  name  had  been  furnished  to  the  accused, 
and  who  had  been  under  the  rule,  but  who,  after  having  testified  on 
behalf  of  the  State,  was  permitted  to  remain  in  the  court  when  Louisa 
Brown,  defendant's  witness,  was  testifying.  As  we  understand  from  the 
bill  the  evidence  of  this  witness  was  offered  and  received  for  the  same 
purpose  with  that  of  the  witness  Madden.  The  same  principle  therefore 
applies,  as  the  evidence  related  only  to  discrediting  the  defendant's 
witness.    This  bill  was  not  well  taken. 

The  fourth  bill  of  exceptions  is  to  the  refusal  of  the  district  judge 
to  receive  evidence  in  support  of  one  of  the  grounds  of  motion  for  new 
trial  of  the  statements  of  Wallace,  one  of  the  jurors,  made  on  the  street 
in  the  presence  of  several  persons  after  the  verdict  had  been  rendered^ 
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to  the  eflPect  that  when  he  first  went  into  the  jury-room  he  was  in  favor 
of  acquitting  the  accused,  and  that  after  he  had  made  that  known,  one 
of  the  jurors  said  to  him,  " If  you  will  say  'guilty '  I  will  give  you  one 
dollar  and  a  half  and  a  good  bed  to-night;"  and  he  then  agreed  to  find 
the  accused  guilty.  It  is  well  settled  that  a  juror  will  not  be  allowed  to 
testify  to  impeach  his  own  verdict  or  to  show  misconduct  in  the  jury 
with  that  view.  A  fortiori^  then,  will  not  hearsay  testimony  of  his  un- 
sworn statements  to  other  persons  be  received  for  that  purpose.  Whar- 
ton's Am.  Grim.  Law,  sees.  3155-6;  Waterman's  Grim.  Dig.,  p.  456,  sec. 
172,  and  authority  cited.    This  bill  was  not  well  taken. 

The  motion  for  new  trial  is  upon  two  grounds,  one  of  which  is  the 
alleged  misconduct  of  the  jury  in  the  manner  attempted  to  be  shown 
by  evidence  of  the  statements  of  the  juror  Wallace,  already  discussed. 
Of  this  it  may  be  remarked  that  we  have  nothing  before  us  except 
the  affidavit  of  the  accused  appended  to  the  motion  for  new  trial,  and 
we  can  not  interfere  on  this  ground  with  the  discretion  of  the  district 
judge.  The  other  ground  set  up  in  the  motion  for  new  trial  is  *'  that  on 
the  night  of  Friday,  the  tenth  of  May,  1878,  and  after  the  jury  had 
retired  to  consult  on  their  verdict,  and  about  the  hour  of  ten  o'clock 
of  the  same  night,  the  entire  jury,  accompanied  by  the  deputy  sheriflf  in 
charge  of  the  jury,  and  while  they  were  under  deliberation,  retired  to 
a  drinking  saloon  on  DeSiard  street,  in  the  city  of  Monroe,  about  five  or 
six  squares  from  the  court-house,  without  the  order  of  court,  and  there 
partook  of  intoxicating  liquors,  the  bill  of  which  was  paid  by  one  of  the 
jurors."  This,  if  true,  was  certainly  a  very  gross  irregularity  on  the 
part  both  of  the  officer  in  charge  and  of  the  jurors  themselves,  and  one 
for  which  all  should  have  been  punished  by  the  district  judge  if  the 
facts  were  made  known  to  him.  We  learn  from  a  statement  by  the  court 
in  the  record  that  his  "  instructions  to  the  sherifT  after  the  trial  of  this 
case  had  been  concluded  were  to  take  charge  of  the  jury  and  not  allow 
them  to  separate,  and  to  provide  such  refreshments  as  were  necessary.'' 
These  instructions  were  proper  and  usual,  and  if  any  such  loose  prac- 
tice prevaUs  among  the  officers  or  jurors  of  his  district  as  is  charged,  it 
would  be  well  for  the  judge  to  put  a  stop  to  it  in  future  and  to  charge 
officers  and  jurors  accordingly.  We  are  induced  to  make  these  remarks- 
by  the  appearance  in  this  record  of  the  testimony  of  witnesses  given  on 
the  hearing  of  the  motion  for  new  trial  below,  which  while  we  can  not 
consider  for  the  purposes  of  the  motion  when  thus  presented,  having  no 
jurisdiction  of  the  facts  in  criminal  cases  under  the  constitution,  would, 
if  we  could  consider  them,  induce  us  without  a  moment's  hesitation  to 
set  aside  the  verdict  and  sentence.  It  is  not  to  be  tolerated  that  jurors 
in  a  capital  case,  especially,  should  be  allowed  to  walk  about  the  streets 
for  recreation  at  night  and  enter  so  public  and  exposed  a  place  as  a  bar- 
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room  or  drinking-saloon,  and  there  drink  liquor  or  other  beverage  at 
the  public  counter.  If  such  things  are  permitted  all  the  labor  and  time 
epent  in  procuring  the  con-viction  of  criminals  will  go  for  naught  and 
the  ends  of  justice  be  defeated  or  delayed,  while  at  the  same  time  it 
will  be  impossible  to  preserve  purity  in  its  administration.  We  are  com- 
pelled, however,  to  remind  counsel  that  we  can  no  more,  under  the  con- 
etitution,  take  cognizance  of  the  testimony  of  witnesses  given  on  a 
motion  for  new  trial  in  a  criminal  case  than  the  evidence  given  on  the 
trial  itself,  and  that  even  when  it  comes  before  us  in  the  record  we  can 
not  consider  it  See  3  An.  497;  2  An.  921;  1st  H.  D.,  p.  412,  par.  6,  and 
cases  cited.  We  can  not  pass  upon  the  effect  of  evidence  for  any  pur- 
pose in  a  criminal  case;  nor,  unless  the  facts  upon  which  the  judge  a  quo 
bases  his  ruling  in  a  matter  of  new  trial  are  certified  to  us  by  him  in  a 
t)ill  of  exceptions,  can  we  review  that  ruling,  whether  it  related  to  mis- 
conduct of  the  jury  or  other  grounds  which  involve  the  proof  of  facts 
and  evidence  always  more  or  less  contradictory.  Our  province  in  such 
matters  is  simply  to  say  what  the  law  is  upon  a  state  qf  facts  either 
admitted  by  the  State  or  certified  to  us  regularly  by  the  judge  himself 
as  those  on  which  he  based  his  own  ruling.  2  An.  837,  838;  3  An.  497; 
State  vs.  Brown,  4  An.  505;  and  again  1st  H.  D.  p.  412,  par.  6,  and  cases 
dted. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence 
appealed  from  be  and  they  are  afQrmed. 


No.  825. 
Eliza  L.  Strotheb  vs.  T.  P.  Btchabdson,  Shebitf,  et  al. 

The  judirment  creditor  and  his  debtor  are  Incompetent  to  form  a  private  acrree- 
ment.  or  bond,  which  shall  have  the  force  and  effect,  and  be  clothed  with  the 
extraordinary  characteristics  of  a  "  Twelve-months  Bond." 

TThe  clerk  of  the  court  is  without  authority  to  issue,  and  the  sheriff  to  execute  a  writ 
of  fieri  facias  to  enforce,  with  a  judicial  decree,  the  provisions  of  a  bond  formed 
by  private  convention. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua* 
chita.    Par«o?is,  J. 

W.  J.  Q.  Baker ^  John  T,  Ludeling,  and  Bohert  Eay  for  plaintiff  and 
appellant. 

W.  W,  Farmer  for  defendants  and  appeUees. 
The  opinion  of  the  court  was  delivered  by 

Spknoeb,  J.    In  the  suit  of  **  Gerson  vs.  Warfield  **  plaintiff  obtained 
Judgment  by  confession.    Subsequently,  plaintiff  assigned  the  judgment 


Digitized  by  LjOOQIC 


1270  SUPBEME  COURT  OF  LOUISIANA. 

Strother  vs.  Richardson. 

to  Lehman,  Abraham  &  Co.,  who  issued  execution  thereon,  upon  which 
the  sheriff  makes  the  following  return : 

"  Received  in  office,  April  30th,  1874,  and  on  the  first  day  of  May, 
1874,  the  plaintiff's  attorneys  having  talcen  a  consent  twelve-months  bond 
in  favor  of  Lehman,  Abraham  &  Co.,  owners  of  the  judgment  and  writ  in 
this  ca«e,  executed  before  me  May  1st,  1874  ;  I  therefore  return  this  writ 
as  directed  by  Morrison  and  Farmer,  attorneys  for  plaintiff  and  owners- 
of  judgment..  B.  H.  Dinkorave,  Sheriff." 

The  bond  is  signed  by  Mrs.  Warfleld,  the  defendant,  and  by  Mrs. 
Strother,  as  surety.  The  condition  of  the  bond  recites  the  existence  of 
the  judgment,  the  issuance  of  the  execution,  and  concludes  thus : 

"  Whereas,  the  said  defendant,  Mrs.  Eliza  W.  Warfield,  desires  to 
avoid  the  trouble,  loss,  and  costs  of  further  proceedings  in  the  execution 
of  said  writ,  by  executing  a  consent  twelve-months  bond,  in  favor  ot 
Lehman,  Abraham  &  Co.,  owners  of  said  judgment,  in  all  respects  as  if 
all  the  formalities,  delays,  and  advertisements  which  precede  the  forced 
execution  of  a  twelve-months  bond  under  arts.  681,  682, 720,  and  721,  Codo 
of  Practice,  had  been  fully  complied  with  ;  all  of  which  said  formalities, 
delays,  and  advertisements  are  hereby  expressly  waived  by  said  defend- 
ant ;  and  whereas  said  Lehman,  Abraham  &  Co.  have  consented  to  ac- 
cept this  twelve-months  bond  and  to  return  said  writ  to  the  clerk's, 
office, 

"Now,  therefore,  if  the  said  E.  W.  Warfield,  principal  on  this  bond» 
shall  well  and  truly  pay,  etc.,  *  *  then  this  bond  shall  be  void,  other- 
wise, etc.,  to  have  the  force  and  effect  of  a  twelve-months  bond,  taken 
according  to  arts.  720  and  721  of  Code  of  Practice." 

The  bond  is  attested  by  two  witnesses  and  the  sheriff.  In  several 
districts  of  the  State  this  custom  of  taking  twelve-months  bonds  by  con- 
sent and  agreement  has  prevailed  for  year3,  and,  as  will  be  seen  here- 
after, there  is  no  reported  case  adjudicating  upon  its  legality. 

Not  being  paid  at  maturity,  plaintiff  caused  execution  to  issue  as  on 
a  twelve-months  bond,  and,  property  of  the  surety  having  been  levied 
upon,  she  enjoins,  by  this  suit,  the  sale  thereof. 

The  sole  question  presented  for  our  decision  is,  whether  this  instru- 
ment thus  executed  has  the  force  and  effect  of  a  twelve-months  bond  ; 
and  does  it  confer  on  the  clerk  authority  to  issue,  and  on  the  sheriff  au- 
thority to  execute,  a  writ  of  fieri  facias  directing  the  seizure  and  sale, 
without  appraisement,  of  the  property  of  the  principal  and  surety?  We  are 
constrained  to  answer  both  questions  in  the  negative.  It  is  undoubtedly 
true,  as  argued  by  defendant's  counsel,  and  as  held  by  the  judge  a  quo, 
that  contracts  containing  nothing  contrary  to  law  or  good  morals  are 
binding  on  the  parties,  and  constitute  laws  for  them.  But  the  question 
here  is  not  whether  this  contract  is  binding  on  Mrs.  Warfield  and  Mrs. 
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Strother,  but  whether  they  can  by  agreement  with  Lehman,  Abraham  & 
Co.  confer  on  the  clerk  and  sheriff  authority  and  power  which  the  law 
has  not  conferred  on  them.  Can  parties  confer  on  the  clerk  authority  to 
issue  execution  for  a  debt  not  evidenced  and  male  executory  by  judg- 
ment ?  Certainly  not.  And  why  ?  Becauee  the  clerk  derives  his  au- 
thority from  the  law,  and  not  from  the  consent  or  agreement  of  parties. 
The  law  has  prescribed  when  and  upon  what  conditions  the  clerk  can 
issue  writs  of  j^eri /acios.  A  judgment  is  rendered,  and  in  execution 
thereof  a  writ  of  ^.  fa.  issues,  property  is  seized,  and  sold  for  cash  or  on 
twelve-months  credit.  In  the  latter  case  a  bond  is  given,  and,  if  not  paid, 
another  writ  issues  in  execution.  The  public  interest  demands  that  these 
essential  forms  be  complied  with.  The  certainty  and  security  of  titles, 
depending  as  they  do,  upon  the  orderly  conduct  of  judicial  proceedings, 
requires  that  individual  agreements Bhould  not  be  substituted  for  official 
acts.  Grave  and  important  consequences  attach  to  and  follow  the  forced 
alienation  of  property,  and  in  many  instances  the  rights  of  third  persons 
are  directly  or  indirectly  affected  thereby.  Thus,  a  forced  alienation  un- 
der a  first  mortgage  divests  the  property  of  a  subsequent  and  junior 
mortgage.  What  security  would  there  be  to  such  subsequent  mortgages 
if  by  a  private  agreement  between  the  debtor  and  the  holder  of  the  first 
mortgage  such  a  bond  as  that  in  this  case  could  authorize  the  seizure 
and  sale  without  appraisement  of  the  property  ?  Would  the  purchaser 
at  a  sale  under  the  enjoined  writ  in  this  case  acquire  a  title  unencumbered 
by  mortgages  that  may  have  attached  since  the  recordation  of  the 
original  judgment  ?  These  instances  are  stated  to  illustrate  the  grave 
importance  there  is  to  the  public  that  judicial  proceedings  and  the  pro- 
cesses in  execution  thereof  should  be  conducted  under  the  forms  of  law. 
In  our  opinion  there  can  not  be  a  twelve-months  bond  clothed  with  the 
extraordinary  characteristics  given  thereto  by  the  Code  of  Practice,  ex- 
cept as  the  result  of  a  seizure  and  sale  of  property.  A  twelve-months 
bond  under  our  law  clothes  the  creditor  with  extraordinary  and  excep- 
tional rights,  just  as  the  authentic  act  importing  confession  of  judgment 
does.  The  law  has  prescribed  certain  essential  forms  for  the  existence 
of  both,  and  there  is  no  more  reason  for  saying  that  parties  can  give  to 
a  private  agreement  the  force  and  effect  of  a  twelve-months  bond  than 
there  is  for  saying  they  can  give  to  a  private  agreement,  without  the 
intervention  of  the  officers  and  forms  required  by  law,  the  force  and 
effect  of  an  authentic  act. 

While  the  case  of  Levi  Johnson  vs.  Hopson  (decided  at  Monroe 
in  1855,  but  not  reported,)  differs  from  this  case  in  some  important  par- 
ticulars, and  notably  in  this,  that  in  that  case  the  "  consent  twelve- 
months" bond  was  executed  before  and  in  anticipation  of  the  rendition 
of  a  confessed  judgment,  yet  we  think  the  general  prmciples  announced 
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in  that  case  are  pertinent  and  eminently  applicable  to  this,  and  may  serve 
«s  a  fit  conclusion  to  what  we  have  already  said.    The  court  there  said : 

"  The  bond  is  a  private  agreement  executed  In  contemplation  of  an 
amicable  suit  and  a  judgment  to  be  rendered  thereafter.  It  might  serve 
as  the  foundation  of  a  suit  against  the  principal  and  surety  thereon  to 
enforce  their  obligation  so  far  as  possible  by  the  intervention  of  justice, 
but  it  can  not  be  introduced  into  the  records  of  a  court  without  its 
assent,  and  made  the  basis  of  those  summary  proceedings  which  are 
only  allowed  upon  a  strict  compliance  with  the  forms  of  law.  Those 
forms  are  prescribed  in  the  interest  of  the  public ;  many  of  them,  it  is 
true,  may  be  waived  by  the  parties,  but  they  must  be  waived  at  the 
proper  time  and  before  the  proper  officers. 

"Departures  from  settled  rules  of  practice  in  judicial  matters  are 
always  hazardous :  and  although  this  may  be  a  hard  case  upon  the  ap- 
pellees, who  seem  only  to  be  seeking  to  hold  the  appellants  to  the  terms 
of  the  agreement,  yet  we  must  look  to  the  remote  consequences  which 
would  flow  from  a  decision  relaxing  the  rules  that  govern  forced  aliena- 
tions of  property.  Upon  those  rules  depend  in  a  high  degree  the  secu- 
rity of  private  rights  and  the  repose  of  titles." 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed  ;  and  it  is  now  ordered  and  de- 
creed that  the  injunction  sued  out  by  plaintiff  against  the  execution 
herein  enjoined  be  made  perpetual ;  reserving  to  the  owners  of  said  bond 
any  right  of  action  they  may  have  against  plaintiff  by  reason  ot  her  sure- 
tyship on  said  bond.  It  is  further  ordered  that  defendants  pay  costs  of 
both  courts. 

Rehearing  refused. 


90  im 

^4^.  No.  799. 


William  E.   Rapp  vs.  S.  M.  Lowry.    Sarah  A.  Dorset  et  al.  War- 
rantors. 

A  tax  assessor  is  Dot  authorized  to  assess  and  advertise  lands  for  sale,  as  the  prop- 
erty of  an  "unknown"  person,  when  it  appears  that  he  could,  with  ordinary 
dili^enoe.  have  ascertained  who  the  real  owner  was. 

While  the  tax  deed  to  land  sold  as  the  property  of  an  unknown  person  is  tfrima 
facie  evidenoe  of  a  valid  sale,  yet,  in  the  absence  of  recital  in  thedeed.and  proof 
aliundeot  the  appointn«eut  of  a  curator  to  represent  the  unknown  owner,  find  of 
service  of  the  twenty-d  .ys  notice  on  the  curator,  the  sale  of  the  land  by  the  as- 
sessor is  absolutely  void.  A  vendor  of  property  can  not  subsequently  acQuire 
an  outstandinflT  title  superior  to  the  one  he  conveyed,  and  in  virtue  of  this  supe- 
rior title  oust  his  vendee  of  the  property. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Franklin. 
Smith,  J. 
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Wells  &  Ellis  for  plaintiff  and  appellee. 

W.  W.  Campbell  for  defendant  and  appellaut. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  This  is  a  petitory  action,  in  which  plaintiff  seeks  to  re- 
cover 160  acres  of  land,  the  northwest  quarter  of  section  five,  township 
thirteen,  range  eight  east,  of  which  Lowry  is  in  possession,  claiming 
title  under  Mrs.  Dorsey  and  others,  warrantors. 

Bapp  claims  under  a  sale,  made  on  the  fourteenth  December,  1872, 
for  the  taxes  of  1871 ;  and  the  collector's  deed,  dated  December  16, 1872, 
and  the  Auditor's  confirmatory  act,  of  October  26,  1876.  The  land  was 
assessed  and  sold  as  the  property  of  an  owner  "  unknown." 

In  his  answer  Lowry  alleges  that  the  land  in  controversy  is  known 
to  have  been  the  property  of  S.  W.  Dorsey,  or  of  the  estate  of  S.  W. 
Dorsey ;  and  that  the  true  owner  was  known  to  Bapp  at  the  time,  before 
and  since  the  pretended  sale  under  which  he  claims  to  have  acquired 
title. 

The  warrantors  derive  title  from  H.  S.  Dawson,  the  grantee  of  the 
government,  who  sold  and  conveyed  the  land,  some  4000  acres,  to  S.  W. 
Dorsey,  in  1836,  by  private  deed,  recorded  since  the  tax  sale.  They 
allege  the  nullity  of  the  proceedings  under  which  Bapp  claims :  that  the 
land  was  improperly  assessed  as  the  property  of  persons  unknown;  and 
that  it  was  well  known  to  the  tax  collector  and  to  Bapp,  who  was  the 
real  owner,  from  previous  assessments  in  the  name  of  Dorsey,  by  whom 
taxes  were  paid. 

They  aver  that  there  was  no  seizure,  or  advertisement,  or  public 
sale  of  the  land  ;  and  that  they  have  not  been  mad^  parties  to  any  pro- 
ceedings had  to  effect  the  forced  sale,  neither  by  personal  notice,  nor  in 
any  other  legal  manner. 

The  evidence  shows  that  Bapp  knew  that  Dorsey  owned  a  large 
body  of  land  in  the  parish  ;  and  that  he  assisted  in  making  up  the  as- 
sessment rolls.  It  was  proven  that  this  land,  more  than  4000  acres,  had 
been  assessed  to  Dorsey :  that  he  had  agents  In  the  parish  at  different 
times,  who  paid  the  taxes ;  and  two  tax  receipts  were  offered  in  evidence 
showing  that  Dorsey  had  paid,  personally,  by  drafts,  the  taxes  for  1857, 
and  1858,  on  a  valuation  of  819,296. 

By  the  constitution,  art.  118,  deeds  made  by  tax  collectors  are  to  be 
received  in  evidence  as  prima  facie  valid  sales ;  but  they  may  be  contra- 
dicted :  and  we  think  the  pleadings  in  this  case  make  it  incumbent  on 
the  plaintiff,  claiming  as  owner,  to  establish  something  more  than  a 
primM  facie  title  to  the  land  in  the  possession  of  the  defendant,  claiming' 
also  to  be  the  owner. 

We  do  not  think  the  assessor  can  assess  lands  as  the  property  of  a 
person  "  unknown,"  without  having,  first,  honestly  endeavored  to  ascer- 
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tain  the  name  and  residence  of  the  owner  ;  and  it  is  not  probable  that 
the  ownership  of  a  body  of  4000  acres  of  land,  which  had  been  owned 
by  the  same  person  for  nearly  forty  years,  a  resident  of  an  adjoining- 
parish,  in  whose  name  it  had  been  assessed,  who  had,  through  himself 
and  his  agents  paid  the  taxes  for  some  years,  could  be  unknown  in  the 
sense  of  the  law.  Section  23,  of  the  act  of  1871,  required  the  assessors 
to  make  diligent  inquiry,  between  February  and  July,  in  order  to  obtain 
correct  information  as  to  the  taxable  property  in  the  parish,  the  descrip- 
tion, and  the  names  of  the  inhabitants.  The  testimony  shows  that  the 
assessor  could,  without  much  trouble,  have  ascertained  from  residents 
of  the  parish,  and  from  the  tax  rolls  for  former  >;ears,  that  S.  W.  Dorsey 
was  the  owner  of  this  large  body  of  land. 

Upon  the  hypothesis  that  the  circumstances  justified  the  assessment 
of  this  land  as  the  property  of  a  person  "  unknown,"  certain  legal  for- 
malities were  required  in  order  to  effect  a  valid  sale.  Section  fifty-seven, 
of  the  act  of  1871,  p.  120,  required  the  tax  collectors  to  give  twenty  days 
public  notice,  written  or  printed,  to  the  person  in  whose  name  the  as- 
sessment is  made,  to  pay  the  tax,  after  which  the  collector  may  make  a 
seizure,  by  recording  a  description  of  the  property,  with  the  amount 
due,  in  the  mortgage-book  of  the  parish  in  which  it  is  situated ;  and,  on 
the  fourth  day  after  such  recordation,  he  shall  proceed  to  sell,  without 
legal  process,  to  pay  the  tax  and  all  lawful  costs,  after  advertising  three 
times  within  twenty  days. 

Section  sixty,  of  the  same  act,  required,  in  all  cases  of  vacant  prop- 
erty, or  when  the  owners  were  unknown  or  absent,  and  had  left  no 
known  agent,  the  parish  or  district  judge,  on  application  of  the  tax  col- 
lector, to  appoint  a  curator  od  /loc,  upon  whom  the  notice  was  to  be 
served  ;  and  if,  within  twenty  days  after  notice,  the  tax  was  not  paid,  the 
tax  collector  might  seize  and  sell  the  property  without  process  of  court, 
as  prescribed  in  section  fifty-seven. 

The  recital  in  the  tax  collector's  deed,  with  reference  to  notice  is  a» 
follows :  "  By  virtue  of  the  power  in  me  vested  by  law,  I  did  gfive  to  'un- 
known' due  and  legal  notice,  that  he  owed  the  following  taxes,  to  wit, 

*  *  *  for  the  year  1871,  which  taxes  were  duly  and  legally  assessed 
on  the  following  property,  to  wit :  the  northwest  quarter  of  section  five, 
township  thirteen,  range  eight  east,  containing  160  acres,  more  or  less, 

*  *  *  and  the  said  •  unknown '  not  having  paid  said  taxes  within  said 
legal  delays,  I  gave  said  'unknown'  twenty  days  further  written  and 
printed  notice  to  pay  said  taxes,  and  the  said  *  unknown '  still  failing  to 
jpay  said  taxes,  I  proceeded  to  make  seizure,"  etc. 

There  is  no  mention  of  the  appointment  of  a  curator  ad  hoc,  and, 
what  is  more  important,  there  is  no  proof  in  the  record  of  the  appoint- 
ment of  a  curator  ad  lux  as  reiquired  by  section  sixty  of  the  act.    The 
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tAx  deed  is  evidence  prima  facie  of  a  valid  sale ;  but  in  the  absence  of 
recital  in  the  deed,  and  of  proof  aliunde  of  the  appointrtient  of  a  cura- 
tor, and  the  service  of  notice  on  him,  the  sale  of  the  land  of  an  owner 
non-resident  and  "  unknown"  is  not  valid  :  it  is  absolutely  void. 

It  is  proven  in  this  case  that  on  the  13th  of  April,  1870,  Rapp  sold 
and  conveyed  to  Lowry,  the  defendant,  his  claim  and  interest  in  and  to 
lands  which  he  had  purchased  at  tax  sales,  containing  near  1300  acres,, 
supposed  to  be  in  sections  five  and  eight  of  township  thirteen,  range 
eight  east.  Of  course  this  included  all  of  the  two  sections.  Lowry  says, 
it  included  the  quarter  section  in  controversy,  as  it  did,  of  course,  and 
much  more  besides.  It  was  called  the  Routh  place,  because  John  K, 
Routh  had  settled  on  it ;  but  Lowry  says  that  he  gathered  from  his  con-^ 
versations  with  Rapp  that  Rapp  knew  that  it  was  part  of  the  Dorsey 
tract.  Rapp  himself  says :  "  It  was  my  understanding  that  Routh  set- 
tled on  the  Dorsey  land,  I  believe  on  a  part  of  the  4000-acre  tract.  After 
I  saw  Dorsey,  in  1869  or  1870, 1  did  not  know  who  the  land  belonged  to. 
I  proposed  buying  from  him  the  4000-acre  tract,  or  part  of  it.  He  re- 
marked to  me  that  he  could  not  sell  it  then,  that  he  would  correspond 
with  parties  in  Maryland  that  had  an  interest  in  the  land,  and  he  would 
let  me  know  :  and  he  remarlfed,  *  I  don't  own  the  land  myself.'  *  *  *^ 
In  my  conversation  with  Dorsey  he  made  an  impression  with  me  that 
he  had  an  interest  in  the  land.  Did  not  know  what  interest,  nor  in  what 
part  of  the  land." 

He  also  states  that  the  land  which  he  purchased  for  taxes,  in  1867,. 
the  same  which  he  sold  to  Lowry  on  the  13th  June,  1870,  was  assessed 
to  John  K  Routh  ;  and  that  he  thought  it*  was  Dorsey's  land  because  he 
had  seen  it  assessed  to  Dorsey  **  prior  tp  the  time  that  I  had  seen  it 
assessed  to  Routh." 

The  deed  from  Rapp  to  Lowry  was  recorded  on  the  16th  of  July» 
1870,  and  Lowry  was  in  possession  under  that  deed  at  the  time  the  land 
was  assessed,  and  at  the  time  it  was  sold  as  the  property  of  a  person 
"  unknown,"  of  which  Rapp  could  not  have  been  ignorant. 

If  the  tax  sale  and  title  under  which  Rapp  claims  were  otherwise 
valid,  there  would  still  be  an  Insuperable  barrier  to  his  recovery  of  the 
land  from  Lowry.  If  this  land  were  properly  assessed  and  sold  as  the 
property  of  a  person  "  unknown,"  it  was  not  Lowry's  property;  and  it 
must  have  been  the  property  of  some  person  *•  unknown  "  at  the  time 
Rapp  sold  to  Lowry :  and  Rapp  has  simply  acquired,  since  his  sale  to 
Lowry,  a  title  which  was  outstanding  at  the  time  that  sale  was  made, 
superior  to  the  title  which  Rapp  conveyed  to  Lowry.  It  is  shocking  to. 
morals,  and  to  common  honesty  and  decency,  it  can  not  be  tolerated  in 
law,  that  a  vendor,  even  without  warranty,  should  subsequently  acquire 
a  title  superior  to  that  which  he  conveyed  to  his  vendee,  and  attempt  to 
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oust  his  vendee  under  that  title.  The  exclusion  of  warranty  in  the  deed 
from  Rapp  to  Lowry  exempts  Rapp  from  responsibility  to  Lowry  for 
eviction  by  any  other  person  under  a  superior  title ;  but  it  does  not  re- 
lease Rapp  from  responsibility  for  any  disturbance  of  Lowry  by  himself, 
or  by  any  other  person  under  a  title  emanating  from  him,  outstanding 
at  the  time  of  his  conveyance  to  Lowry.  If  there  be  such  superior  out- 
standing title,  Lowry  might  be  evicted  under  it ;  but  not  by  Rapp ;  and 
any  title  which  was  outstanding  at  the  time  Rapp  conveyed  to  Lowry, 
and  which  Rapp  has  acquired,  or  may  hereafter  acquire,  to  the  land  con- 
veyed by  him  to  Lowry,  must  inure  to  the  benefit  of  Lowry.  It  seems 
that  Lowry  had  no  great  confidence  in  the  title  conveyed  to  him  by 
Rapp,  and  he  merely  fortified  himself  by  acquiring  a  title  from  the  own- 
-ers,  deriving  from  the  Government. 

The  district  judge  erred  in  maintaining  the  title  set  up  by  Rapp  and 
awarding  to  him  the  land  which  he  had  conveyed  to  Lowry. 

The  judgment  appealed  from  is  therefore  annulled,  avoided,  and 
reversed  ;  and  it  is  now  ordered,  adjudged,  and  decreed  that  the  demand 
of  plaintiff,  appellee,  be  rejected,  and  that  his  suit  be  dismissed ;  and 
that  he  be  condemned  to  pay  the  costs  of  this  appeal  and  the  costs  in 
"the  district  court. 


No.  849. 

Chab.  D.  Gilmore  vs.  B.  F.  Logah  et  al. 

The  debt  due  for  services  as  aD  afirent  or  mandatary  is  only  prescribed  in  ten  years. 
Ifhen  one  oblif^ates  himself  in  writinir  to  pay  a  certain  sum  on  the  happeninir  of  a 
certain  event,  the  oblif^ation  is  only  prescribed  in  ten  years. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boar  man,  J. 

Land  dt  Taylor  and  Kennard,  Howe  &  Trenii^  for  plaintiff  and 
appellant 

'Nuii  Ss  Leonard  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Plaintiff,  who  was  a  member  of  the  firm  of  Hosmer  & 
CJo.  of  Washington  City,  sues  as  owner  and  transferee  of  the  rights  of 
«aid  firm  in  and  to  a  certain  claim  for  $5000  against  the  defendant, 
which  arose  as  follows:  He  alleges  that  said  firm  were  '*  the  agents  and 
mandataries  of  the  defendant,"  under  a  mandate,  to  prosecute  before 
<3ongrdss  and  the  departments  at  Washington  a  claim,  for  restitution  of 
what  was  known  as  "  the  arsenal  property,"  in  Shreveport;  that  they 
procured  the  release  of  said  property  about  March,  1873,  and  were  by 
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written  contract  with  defendant  to  receive  therefor  $5000  as  compensa* 
tion. 

The  defendant  answered  not  by  general  denial,  but  specially  "  ad- 
mitting his  signature  to  the  note"  and  averring  "  that  plaintifGs  did  not 
render  the  services  for  which  the  note  was  given,  as  the  United  States 
government  surrendered  its  claim  to  the  property  which  plaintiff  was 
employed  to  recover,  without  action  on  plaintiff's  part,  and  that  the  con- 
sideration has  failed."  This  special  defense  waived  the  general  issue — 
admitted  tfte  employment  as  alleged— the  terms  of  that  employment — 
its  purposes,  etc.  See  Burbank  vs.  Haas,  9  An.  528;  11  An.  103;  19  An. 
461.  But,  outside  of  this  implied  admission,  the  evidence  fully  sustains 
plaintiff's  allegations.  The  power  of  attorney  under  which  plaintiffs 
acted,  of  date  fifteenth  May,  1872,  constituted  them  his  true  and  lawful 
attorneys  in  his  name,  place,  and  stead,  to  prosecute  before  the  depart- 
ments or  Congress,  the  claim  in  question,  "  with  full  power  of  substitu- 
tion and  revocation,  etc." 

The  defendant  abandons  all  defense  on  the  merits,  and  pleads  the 
prescription  of  three  years  against  plaintiff's  claim,  under  article  3588 
C.  C,  whereby  "  actions  of  attorneys  for  fees  are  prescribed  by  three 
years."  This  is  the  sole  defense  made  before  the  court.  It  was  sus- 
tained by  the  judge  a  qiio,  and  plaintiff  appeals. 

First — It  is  manifest,  as  well  by  the  implied  admission  of  defendant 
as  by  the  proofs  in  the  record,  and  especially  by  the  contract  of  man- 
date referred  to,  that  Hosmer  &  Co.  were  employed  as  agents  and  man- 
dataries, and  not  as  attorn eys-at-law.  That  their  mandate  was  not  in 
connection  with  matters  before  the  courts,  but  before  the  departments 
and  Congress. 

Second — The  very  article  of  the  Civil  Code  under  which  defendant 
invokes  the  prescription  of  three  years  says :  "  This  prescription  only 
ceases  from  the  time  there  has  been  an  account  acknowledged,  a  note  or 
bond  given,  or  an  action  commenced."  Even  if  plaintiffs  had  been  em- 
ployed in  their  capacity  as  attorn  eys-at-law  (which  they  were  not), 
defendant  took  their  claim  out  of  the  three-years  prescription  by  the 
following  bond  or  written  obligation  : 

"  Whereas,  I  have  made  application  to  have  restored  to  the  heirs  of 
the  late  Benjamin  F.  Logan,  deceased,  late  of  Shreveport,  State  of 
Louisiana,  a  tract  of  land  situate  in  said  city  of  Shreveport,  through 
Messrs.  Hosmer  &  Co.,  attomeys-at-law,  of  Wasbirgton  City,  D.  C,  and 
have  empowered  them  to  prosecute  the  claim  of  said  heirs  before  the 
War  Department  or  Congress.  Now,  for  and  in  consideration  of  services 
rendered  and  to  be  rendered  in  the  premises,  I  hereby  agree  to  pay  my 
said  attorneys  the  sum  of  five  thousand  dollars  ($5000)  when  the  land 
shall  have  been  restored  to  said  heirs,  which  said  sum  shall  include  all 
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amounts  to  be  paid  for  said  services,  and  in  case  of  failure  to  recover 
«aid  land  for  said  heirs  I  am  to  pay  nothing ;  the  words  now  in  posses- 
sion of  the  United  States  erased  before  signing. 

"  B.  F.  Logan. 
**  Witnesses : 

"  MoNTFORD  Jones. 
"  A.  H.  Leonard." 

This  is  an  absolute  promise  to  pay  a  specific  sum  of  money  upon 
the  happening  of  a  certain  event — and  is  barred  only  by  tea  years  under 
C.  C.  art.  3544.  The  cases  in  12  R,  28  and  3  An.  458  are  inapplicable 
liere  where  there  is  a  written  agreement  fleeing  absolutely  the  amount  to 
bepaidf  and  the  condition  upon  which  the  payment  is  to  be  made. 

Defendant  dismissed  his  call  in  warranty,  and  we  are  not  called 
upon  to  pass  upon  it. 

The  plea  of  prescription  was  improperly  sustained.  The  evidence 
tully  sustains  plaintiffs  demand.    Indeed,  it  is  not  contested. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  ordered  and 
decreed  that  plaintiff,  Chas.  D.  Gilmore,  do  have  and  recover  of  the 
defendant,  B.  F.  Logan,  the  sum  of  five  thousand  (S5000)  dollars  with 
five  per  cent  interest  thereon  from  fourth  March,  1873,  and  all  costs  of 
both  courts. 


No.  791. 

N.  Fass  vs.  Rice  Bros.  &  Co. 

The  Question  of  slnLulation  when  pat  at  issue  in  any  case,  will  be  determined  by  a 
review  of  all  the  surroundinic  facts. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Cata- 
houla.   Smith^  J. 

Boatner  &  Elam  for  plaintiff  and  appellee. 

Wade  B.  Young  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Isaac  B.  Fass  had  been  a  merchant,  or  trader— got 
in  debt-— and  broke.  Shortly  afterwards  a  new  store  was  opened,  where- 
in business  was  carried  on  in  the  name  of  N.  Fass  thus;—"  N.  Fass  per 
L  B.  Fass  agent."  Isaac  had  a  son,  by  name  Nathan.  It  w^  he  that 
was  meant  by  N.  Fass.  The  lad  was  not  of  age,  but  he  had  already 
made  a  precocious  start — had  contracted  debts,  and  had  pleaded  minor- 
ity when  sued  for  them.    He  manifested  a  vicious  propensity  to  plead  it 
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again,  and  reproached  the  defendants'  lawyer  for  having  taught  him  the 
device. 

The  steamboat,  Tensas  Belie,  became  the  property  of  these  people, 
or  one  of  them.  The  title  was  in  Nathan.  The  defendants  had  a  judg- 
ment against  Isaac,  upon  which  they  issued  execution,  and  had  the  boat 
seized.  The  present  plaintiff  injoins,  and  the  defendants  attack  the 
sale  and  title  to  Nathan  Fass  as  simulated,  and  justify  the  seizure, 
alleging  that  the  boat  belongs  to  Isaac  Fass,  and  was  bought  with  his 
money  actually  made  by  his  business,  or  borrowed  by  him. 

Simulation  is  rarely  susceptible  of  direct  and  positive  proof.  At 
best,  you  can  resort  only  to  the  proof  of  other  facts,  from  which  there 
is  fastened  upon  the  mind  the  conviction  that  the  simulation  is  also  a 
fact  The  statement  of  the  relations  between  the  parties,  and  their 
previous  history,  gives  strong  colour  to  the  charge.  To  rebut  it,  the 
plaintiff  relies  upon  Ben  Qerson,  his  New-Orleans  correspondent.  He 
commences  by  saying  he  does  not  know  the  plaintiff  personally,  but  he 
has  been  dealing  with  his  father  as  his  agent — that  plaintiff  owes  him, 
and  the  debt  was  contracted  by  his  father  (his  agent)  for  plaintiff's  ac- 
count. He  puts  it  in  another  form — the  debt  was  incurred  through 
Isaac  B.  Fass,  the  agent  of  N.  Fass.  The  credit  was  extended  to  N. 
Fass  through  Isaac  B.  Fass  his  agent.  He  looks  to  Nathan  as  the  party 
owing  him.  Nathan  never  appeared  as  an  actor  in  the  business.  It  was 
all  done  through  his  father  who  was  his  agent  He  extended  the  credit 
to  Nathan  individually,  and  upon  the  experience  of  Isaac,  which  led  him 
to  believe  that  he  could  meet  the  payment  of  the  same.  He  had  no 
security  of  any  kind. 

It  is  apparent  that  this  witness  was  giving  credit  to  Isaac  Fass 
alone.  He  did  not  know  Nathan,  but  he  did  know  that  Isaac,  for  some 
cause,  was  doing  business  in  this  roundabout  way.  He  repeats  in  three 
different  ways  that  Nathan  is  his  debtor,  whom  he  has  never  seen,  who 
has  furnished  him  no  security,  and  who,  so  far  as  he  knows,  is  not  in 
existence,  but  it  is  on  Isaac's  experience  that  he  relies  for  repayment. 
The  same  witness'  depositions,  taken  in  another  cause,  are  in  evidence, 
wherein  he  is  more  explicit.  I  considered,  he  says,  the  old  man  Isaac  as 
being  badly  crippled  in  business,  and  not  being  able  to  use  his  own 
name,  took  that  of  his  son  to  do  business  under.  He  relates  the  man- 
ner in  which  his  business  connection  with  Fass  commenced.  He  came 
to  me  two  or  three  years  ago,  and  represented  himself  as  the  agent 
o(  Nathan  Fass,  and  obtained  of  me  advances  upon  that  representa- 
tion. 

That  is  to  say,  upon  Isaac's  representations  that  he  was  the  agent 
of  Nathan,  whom  the  witness  did  not  know,  had  never  heard  of,  and  of 
whose  ability  to  answer  a  judgment  he  was  ignorant,  and  of  whose 
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integrity  he  knew  nothing— the  witness,  being  a  business  man  in  New 
Orleans,  incontinently  gave  credit  to  Nathan,  and  loaned  him  money. 

In  another  place  he  states  the  actual  facts  without  prevarication; — 
my  view  of  the  relations  existing  between  Isaac  and  Nathan  Fass  was, 
the  real  man  was  Isaac  B.,  who  could  not  conduct  business  under  his 
own  name,  and  for  that  reason  had  adopted  the  name  of  his  son  Nathan 
for  the  purpose  of  doing  business. 

That  is  our  view  also.  The  steamboat  was  the  property  really  of 
Isaac,  the  debtor  of  the  defendants,  was  property  seized  by  them,  and 
the  plaintiff's  injunction  was  improperly  granted. 

There  seems  to  be  a  popular  notion,  and  it  has  crept  into  the  pro- 
fession, that  a  man  has  but  to  pretend  to  carry  on  business  in  another's 
name,  while  he  is  actually  sole  owner  and  manager,  to  succeed  in  screen- 
ing his  property  from  the  pursuit  of  his  creditors.  There  is  really  no 
excuse  or  justification  of  this  concealment,  and  the  practice  will  not 
find  encouragement  from  the  manner  in  which  we  deal  with  it. 

The  plaintiff  prays  for  damages.  We  shall  give  them  to  the  de- 
fendant. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendants,  dissolving  plaintifiTs  iu junction,  and  for  ten  per  centum 
damages  and  costs. 


No.  859. 

White  &  Barrett  vs.  Wm.  Heffner,  Sheriff,  et  al, 

A.  partnership  is  not  within  the  lan»ruaRe  or  Intendment  of  the  exemption  law.  and 
hence  none  of  the  property  of  a  partnership  is  exempt  from  seizure. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Boarman,  J. 

Eicks  &  Hicks  for  plaintifEs  and  appellants. 

Nutt  &  Leonard  and  B,  J,  Looney  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  plaintifBs  injoin  the  execution  of  a  judgment 
in  favor  of  G.  W.  Dillard  for  one  thousand  dollars  and  interest,  upon 
which  there  has  been  credited  a  payment  of  seventy-one  dollars.  The 
execution  issued  at  the  instance  of  Dillard's  executrix,  and  the  tutrix 
to  his  minor  heirs,  and  seizure  was  made  of  "  a  power  press,  six  cases 
of  type,  galleys,  rules,  five  imposing  stones,  one  desk,  two  stoves  and 
pipe,  three  desks,  and  one  table." 
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The  allegations  of  the  inj  unction  are  that  the  plaintifCs  are  practit 
cal  printers,  and  that  the  articles  of  property  seized,  worth  two  thou- 
sand dollars,  are  exempt  from  seizure  because  they  are  the  tools  and 
implements  of  their  trade,  and  necessary  to  its  exercise,  by  which  they 
gain  a  living. 

The  plaintiffe  compose  a  partnership,  the  business  of  which  was 
formerly  to  print  and  publish  a  newspaper,  and  to  do  job-work.  White 
swears  the  daily  newspaper  had  ceased  to  be  published  sixteen  weeks 
before  the  seizure..  Then  it  became  a  weekly,  and  that  expired  on  SOth.' 
of  June.  In  another  place  he  says  he  commenced  the  weekly  after  the 
seizure.    The  seizure  was  made  August  9th. 

The  firm  continued  to  do  job-printing  after  the  newspaper  was  no 
longer  issued,  and  one  of  them  testifies  that  the  annual  receipts  from 
their  entire  business  were  three  thousand  dollars.  The  attorney,  who 
ordered  the  seizure  for  Mrs.  Dillard,  seems  to  have  been  careful  to  in- 
struct the  sheriff  not  to  seize  the  material  of  the  job-oflQce,  but  when 
that  officer  requested  White  to  point  out  stich  things  as  belonged  to 
that  department,  he  refused  to  give  him  any  assistance,  and  warned 
him  that  it  was  a  government  office  he  was  entering,  and  he  might  get 
himself  into  trouble  by  seizing  government  property.  It  appears  one 
of  the  firm  was  collector  of  the  port  there. 

The  fact  appears  to  be  that  no  portion  of  the  materials  seized  be- 
longed to  either  department  exclusively,  except  perhaps  the  imposing 
stones.  The  press,  galleys,  most  of  the  type,  rules,  were  used  indis- 
criminately for  either  the  job-work,  or  the  newspaper.  A  printing  estab- 
lishment in  such  a  country- town  as  Shreveport  would  not  need  two 
separate  and  distinct  departments.  The  stoves  would  not  appear  to 
belong  to  any  printing  business. 

Some  testimony  was  taken  as  to  the  unprofitableness  of  the  news- 
paper business  in  Shreveport,  probabfy  with  a  view  of  showing  that 
the  plaintiffs  could  not  have  made  their  living  by  it.  But  one  of  them 
has  sworn  to  the  amount  of  annual  receipts,  and  also  that  they  owed 
for  rent,  and  materials,  and  paper.  The  lessor's  claim  is  for  ^50,  the 
material  man's  is  $220,  and  the  amount  of  the  debt  for  paper  is  unmen- 
tioned.  It  is  very  easy  to  see  how  one  can  support  a  family  on  a  busi- 
ness as  large  as  this  is  shown  to  be,  when  all  the  receipts  are  consumed 
at  home,  and  none  are  applied  to  the  payment  of  debts. 

The  claim  of  exemption  of  this  property  from  seizure  is  based  on 
art.  644  of  the  Code  of  Practice,  and  we  are  referred  to  an  express  ad- 
judication of  this  court  on  the  nature  and  extent  of  the  exemption  so 
far  as  it  applies  to  a  printer.    Prather  v.  Bobo,  15  Annual,  524. 

It  is  not  needful  to  say  in  this  case  whether  we  think  a  press,  and 
material  for  printing,  can  properly  or  reasonably  be  included  in  those 
81 
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implemeots,  that  are  necessary  for  the  exerciee  of  a  printer's  trade  or 
calling.  If  they  are,  ninety-nine  hundredths  of  the  printers  are  '  exer- 
dsing  their  calliDg '  without  the  implements  that  are  necessary  to  do  it, 
and  notwithstanding,  they '  make  a  living.*  It  is  sufficient  to  say,  that  the 
exemption  is  claimed  here  by  a  partnership,  which  is  an  ideal  being,  has 
BO  living  to  make,  and  is  not  within  the  language  or  intendment  of  the 
exemption  law,  which,  being  in  derogation  of  the  general  law  that  all  of 
H  debtor's  property  is  the  common  pledge  of  his  creditors,  must  be 
construed  strictly. 

We  are  warmly  urged  to  carry  out  in  a  liberal  spirit  the  enlightened 
policy  of  modern  legislation,  which  seeks  to  protect  tlie  citizen  from 
pauperism.  An  enlightened  policy,  which  teaches  the  citizen  the  weight 
^f  an  obligation  by  enforcing  its  performance,  cannot  look  without  dis- 
may at  the  spectacle  of  any  debtor,  keeping  secure  in  his  grasp  property, 
not  legitimately  or  necessarily  included  within  the  terms  of  the  law 
-which  accords  it  to  him.  The  abrasion  of  the  moral  sense  of  the  gen- 
eral public,  occasioned  by  frequently  witnessing  this  successful  defiance 
of  just  creditors,  is  a  greater  harm  than  the  private  suffering  of  an 
isolated  individual  here  and  there,  and  enlightened  statesmanship  looks 
only  to  the  general  good. 

The  judge  below  dissolved  the  injunction  with  one  hundred  dollars 
damages.    His  judgment  is  affirmed. 


No.  811. 
Mrs.  C.  S.  Willis  vs.  E.  M.  Ward,  Tutor. 

A  judflrment  of  s-^paratlon  of  property  between  husband  and  wife  which  is  abso- 
lutely void,  may  be  assailed  directly,  or  collaterally,  by  any  one  who  has  an  in- 
terest to  do  so. 

A  judgment  of  separation  of  property  in  favor  of  the  wife,  based  exclusively  on  the 
incomplete  testimony  of  her  husband,  is,  as  to  third  persons,  an  absolute  nullity. 

The  husband  is  inoompetent  to  testify  in  a  sijit  brought  by  the  wife  for  a  separation 
of  property. 

A  PPEAL  from  the  Parish  Court  of  Franklin.    Zim,  J. 

J.  W,  Wlll'is,  Jr.,  and  A.  W,  Moore  for  plaintiff  and  appellee. 

8,  L.  Elam  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  J.  D.  Montgomery  and  his  wife  died  in  the  parish  of 
Franklin,  leaving  two  minor  children.  At  the  death  of  the  husband,  the 
wife  was  confirmed  in  the  tutorship  of  said  children,  and— at  her  death— 
the  defendant,  E.  M.  Ward,  was  appointed  as  their  tutor  by  the  judge  of 
probate  of  their  parents*  last  place  of  domicil. 
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John  W.  Willis  applied  for  and  obtained  the  administration  of  the 
succession  of  J.  D.  Montgomery,  caused  to  be  sold  the  property  thereto 
belonging,  and — at  one  of  the  sales  made  during  his  administration  of 
said  succession,  his  wife  became  the  adjudieatee  of  a  large  tract  of  land 
for  the  price  of  two  thousand  two  hundred  and  fifteen  dollars,  which — 
according  to  a  declaration  in  the  deed  from  the  sheriff  to  her — she  paid 
on  the  day  of  the  sale.  This  was  on  the  30th  of  March  1870.  On  the 
23d  of  May  1876,  that  sale  was  confirmed,  in  a  monition  proceeding,  by 
the  probate  court  of  the  parish  of  Franklin.  Ward — as  tutor — opposed 
that  confirmation,  but,  on  account  of  the  unforeseen  sickness  of  his  at- 
torney, he  was  not  represented  at  the  trial  of  Mrs.  Willis*  application  for 
the  homologation  of  said  sale,  and  his  opposition  was  defeated. 

On  the  24th  of  November  1868,  Mrs.  Willis  sued  her  husband  for  the 
dissolution  of  the  commuuity  existing  between  them,  a  separation  of 
property  and  the  recovery  of  the  sum  of  eighty  dollars,  the  alleged  price 
of  two  feather  beds,  one  bureau,  one  table,  one  mirror,  one  washstand 
«nd  a  lot  of  crockery  sold  by  her  husband  and  which  belonged  to  her. 

On  the  same  day— the  24th  of  November  1868— John  W.  Willis  an- 
swered his  wife's  demand  by  a  general  denial,  and  a  judgment  was 
rendered  in  her  favor,  read  and  signed,  allowing  all  that  she  asked.  To 
such  a  course,  however  precipitate  it  was,  there  can  be  no  serious  objec- 
tion. Beal  rights  may  be  urged,  established  and  judicially  ascertained 
;and  recognized  in  the  space  of  a  moment. 

In  this  instance,  how  did  the  wife  prove  the  existence,  nature  and 
extent  of  her  rights?  By  exclusively  her  husband's  answers  to  three 
interrogatories  propounded  to  him.  He  swore  that  the  effects  claimed 
by  his  wife  have  been  sold  by  him,  that  the  price  of  those  effects  was 
received,  but  by  whom  ?  He  did  not  say,  nor  did  he  say  that  he  was 
then  in  an  embarrassed  condition. 

In  the  case  which  is  now  before  us,  Mrs.  Willis  charges  that  Ward — 
in  his  pretended  capacity  as  tutor  of  the  children  of  J.  D.  Montgomery, 
is  interfering  with  and  disturbing  her  in  the  possession  of  the  land  which 
she  acquired  from  the  succession  of  said  deceased,  and — on  that  ac- 
count— she  prays  that  the  decree  by  which  he  was  appointed  tutor  of 
said  children  be  declared  a  nullity  and  he  removed  as  such. 

The  cause  which  prompted  Mrs.  Willis  to  bring  this  action  against 
Ward,  is  not  that  he  has  been  careless  of  the  minors'  interest,  or  in  any 
way  unfaithful  in  the  discharge  of  the  duties  imposed  upon  him  by  his 
appointment,  its  acceptance  and  the  law,  but  for  the  reason,  which  she 
lierself  states,  that  Ward  claims  as  belonging  to  the  minors,  the  tract  of 
land  herein  referred  to  and  to  which  she — Mrs.  Willis — considers  that 
she  has  acquired  a  title.  This  is  her  only  reason :  as  to  the  grounds  on 
which  she  relies  to  procure  his  removal,  they  are :  that,  at  the  date  of 
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his  appointmeat  as  tutor,  the  children  of  J.  D.  Montgomery  were  not 
residing  in  the  parish  of  Franklin,  but  with  their  grandfather— in  the 
State  of  Mississippi,  and  that — as  to  them — the  Louisiana  court  by 
which  the  appointment  was  made  was  without  Jurisdiction  ;  besides — 
that  no  pne  but  their  grandfather  was  then  entitled  to  the  tutorship  con- 
ferred on  defendant.  . 

To  plaintiCTa  action.  Ward  opposed  the  exception  that  she  had  not 
been  authorized,  by  her  husband  to  institute  this  suit,  and  the  plea  of 
" rs8  judicata"  .  His  e^^ception  and  plea  were  tried  and  overruled,  and 
he  answered.  In  his  answer,  he  asserts  the  legality  of  his  appoiatment, 
alleges  that  Mrs.  Willis*  judgment  against  her  husband  was  obtained 
with  the  latter's  consent,  without  proper  evidence,  for  the  express  pur- 
pose of  defrauding  the  minors  Montgomery,  and  that  said  judgment 
should  be  pronounced  a  nullity. 

Mrs,  Willis  contends  that  the  q aestion  raised  by  defendant  as  to  the 
validity  of  her  judgment  against  her  husband  was  already  raised  by 
him  and  determined  by  the  Court  in  the  opposition  which  he  filed  to  her 
application  for  the  confirmation  of  the  sale  from  the  sheriff  to  her ; 
and — to  that  branch  of  his  demand — she,  in  turn,  filed  the  exception  of 
res  judicata. 

Plaintiff's  and  defendant's  demand  were  both  rejected.  Defendant 
alone  has  appealed  :  he  contends  that  the  judgment  of  the  lower  court 
should  be  amended,  plaintiff's  plea  of  res  judicata  overruled,  and  the 
decree  which  separates  her  in  property  from  her  husband  declared  a 
nullity.  This  was  partly  done  below :  the  plea  of  res  judicata  was  one 
of  the  defences  of  Mrs.  Willis  against  the  tutor's  action,  and — in  this- 
case— though  the  whole  of  her  demand  was  denied  and  rejected,  she 
does  not  ask  either  the  reversal  or  amendment  of  the  decree  by  which  it 
was  done. 

Plaintiff's  counsel  objected  to  the  introduction  of  any  evidence  tending 
to  show  the  invalidity  of  the  judgment  which  she  obtained  against  her 
husban  1,  on  the  ground  that  said  judgment  could  not  be  attacked  col- 
laterally :  his  objection  was  not  sustained,  the  evidence  received,  and  her 
counsel  excepted  to  the  decision  of  the  court  on  this  point.  For  at  least 
one  reason,  that  exception  was  not  well  taken  :  defendant,  after  having 
alleged  and  established  an  interest  so  to  do,  had— in  positive  terms — 
assailed  as  being  invalid  and  as  having  been  rendered  on  illegal  evidence, 
the  judgment  of  Mrs.  Willis  against  her  husband,  and  she — on  the  trial, 
as  a  part  of  her  own  evidence — offered  the  entire  record  of  the  suit  in 
which  that  judgment  was  obtained,  including  the  testimony  therein  con- 
tained. 

That  judgment  based — as  it  is— on  exclusively  the  incomplete  testi- 
mony, or  rather  the  willing  confession  of  her  husband,  who — ^the  CJode 
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80  expressly  provides — can  not  be  a  witness  for  or  against  his  wife — art. 
2281  (2260)— constitutes  but  a  private  agreement  between  them,  decidew 
nothing  as  to  third  parties,  and — as  to  the  latter — "  has  only  the  effect 
Of  a  transaction  made  in  an  authentic  form."  Such  a  judgment  is— as 
to  all,  except  perhaps  those  who  have  consented  to  its  rendition— an 
absolute  nullity  which  can  be  urged  directly  or  collaterally,  by  any  one 
who  has  an  interest  so  to  do,  whenever  it  is  presented  as  the  basis  of  a 
disputed  right  or  contested  action,  and  more  particularly  when — as  in 
this  case — the  testimony  or  confession  on  which  it  is  rendered  would  be 
insufficient  to  sustain  i:»  validity,  even  if  given  or  made  by  any  other 
than  one  whose  testimony  could  have  been  heard,  received  and  consid- 
ered, but  in  disregard  of  a  prohibitory  law.  2  A.  907  ;  3  A.  34  and  35 ; 
4  A.  276  ;  6  A.  2  ;  12  A.  426  ;  29  A.  732. 

Were  it  otherwise,  plaintiff  resides  in  Richland,  defendant  in  Frank- 
lin, and— under  the  circumstances — the  latter  could  have  instituted  an 
action  in  reconvention  against  the  former  in  any  cause,  although  such 
demand  be  not  necessarily  connected  with,  or  incidental  to  the  main 
<5ause  of  action. 

C.  P.  375. 

It  is  in  the  power  of  litigants,  by  their  pleadings,  by  the  course  they 
pursue  on  the  trial  of  their  suits,  to  present  or  avoid  issues,  to  close  the 
door  against  or  open  it  to  this  or  that  evidence,  but  the  issue  once  pre- 
sented can  not  be  limited  so  as  to  serve  the  purposes  of  only  one  of  the 
litigants,  the  door  opened  to  plaintifiTs  evidence  can  not  be  arbitrarily 
closed  against  defendant's  rebuttal,  and  those  who  stand  before  a  court 
of  justice,  one  asserting,  the  other  denying  the  validity  of  a  judgment, 
can  not — by  a  tardy  and  inconsistent  exception — destroy  the  inevitable 
•effect  of  their  own  pleadings,  their  own  evidence,  and  prevent  the  court 
from  passing  upon  the  asserted  and  denied  validity. 

In  a  suit  brought  by  the  wife  against  her  husband  for  a  separation 
of  property,  the  testimony  of  the  husband  is  not  admissible  to  sustain 
any  part  of  her  demand.  It  follows  that,  in  the  suit  of  Mrs.  Willis 
against  her  husband,  no  competent  witness  has  testified,  no  legal  evi- 
dence has  been  received,  and  that  the  judgment  rendered  in  her  favor 
was  and  remains  an  absolute  nullity. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended,  plahitifTs  demand  rejected,  and  the  judg- 
ment rendered  in  her  favor  and  against  her  husband,  by  the  parish  court 
of  the  parish  of  Franklin,  on  the  24th  of  November,  1868,  declared  a 
nullity. 

it  is  further  ordered,  adjudged  and  decreed  that,  as  amended,  the 
judgment  of  the  lower  court  is  affirmed,  at  plaintifiTs  costB  in  both  courts. 
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No.  434. 
John  Frank  Pabgoud  vs.  Mbs.  Sarah  Richardson. 

This  oourt  will  not  order  the  produotion  of  an  original  act,  when  it  is  not  neoessary 
to  the  decision  of  the  case. 

Where  a  defendant  who  has  enjoined  an  order  of  seizure  and  sale  appeals  from  the 
decree  rendered  In  the  injunction  suit,  he  is  not  thereby  estopped  from  also 
appealinfir  from  the  order  of  seizure  and  sale,  when  it  appears  that  the  frroundft 
set  up  in  the  injunction  suit  are  not  the  same  as  those  presented  in  the  appeal 
from  the  order. 

It  is  not  necessary  that  any  United  States  internal  revenue  stamps  should  be  affixed 
to  a  note,  or  a  morteafire,  in  order  to  mal^e  it  competent  evidence  in  our  State 
courts. 

An  order  of  seizure  and  sale  may  issue  on  a  note  and  mortjerafire  when  neither  has 
any  United  States  Internal  revenue  stamps  on  it.  Neither  the  allesration  nor 
proof  of  a  previous  demand  for  payment,  or  presentment  at  a  particular  place 
is  necessary  to  obtain  executory  process,  althoufsh  the  note  is  payable  at  su^h  a 
place,  when  the  note  is  secured  by  a  mort^ra^e  importinfi:  a  confession  of  juds- 
ment. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Ray,  J. 

S,  D.  McEnery  and  Cohb  &  Gunby  for  plaintiff  and  appellee. 

W.  W,  Farmer  for  defendant  and  appellant. 
On  Motion. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  appellee  moves  for  an  order  to  the  Recorder  of 
Ouachita  parish,  commanding  him  to  send  up  the  original  Act  of  Mort- 
gage, a  certified  copy  of  which  was  produced  before  the  judge  of  the 
lower  court  as  part  of  the  evidence  upon  which  he  granted  the  order  of 
seizure  and  sale.  The  object  of  the  motion,  as  disclosed  in  it,  is  to 
enable  this  .court  to  ascertain  from  personal  inspection  of  the  Act,  that 
it  has  now  afQxed  to  it  all  the  United  States  Internal  revenue  stamps 
that  the  Act  of  Congress  requires. 

The  motion  is  resisted  on  the  ground  that,  whatever  quantity  or 
amount  of  revenue  stamps  may  be  now  upon  the  Act,  there  were  not 
enough  of  them  upon  it  at  the  time  the  order  of  seizure  and  sale  was 
made  to  give  it  validity,  and  that  we  can  only  consider  its  then  con- 
dition. 

The  motion  is  based  on  art.  917  of  the  Code  of  Practice,  which  em- 
powers this  court  to  direct  orders  to  public  officers  to  produce  before  it 
original  papers,  when  they  may  be  necessary  to  the  decision  of  a  pend- 
ing cause. 

We  do  not  think  the  inspection  of  the  paper  in  question  is  neces- 
sary to  the  decision  of  this  cause,  and  we  should  do  a  vain  and  useless 
act  in  ordering  its  production  before  us,  and  therefore 

The  motion  is  denied. 
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Dissenting  Opinion. 

Egan,  J.  In  my  opinion  the  order  prayed  for  should  be  granted. 
The  plaintifFs  motion  sets  forth  that  the  production  before  this  court  of 
the  original  paper  is  important  to  the  determination  of  the  cause.  This 
is  suflQcient  to  entitle  him  to  his  order  under  the  917th  art.  of  the  Code 
of  Practice.  The  questions  as  to  the  effect  of  the  document  when  pro- 
duced, or  whether  it  can  have  any  effect  upon  the  present  appeal,  are 
matters  which  do  not  come  properly  before  us  on  this  motion,  but  would 
be  the  subject  of  consideration  when  the  appeal  is  heard.  The  granting 
of  the  order  to  produce  could  not  affect  the  interests  of  the  defendant 
if  the  paper  could  not  be  considered  when  produced,  while  on  the  other 
hand  its  production  might  be  both  necessary  and  proper  if  it  could  be 
considered  on  the  appeal. 


On  Rehearing.* 

Manning,  C.  J.  Pargoud  sold  the  Ingleside  plantation  to  Mrs.  Rich- 
ardson, and  retained  the  vendor's  lien  and  a  special  mortgage  to  secure 
the  payment  of  the  purchase  price.  The  first  maturing  note  not  having 
been  paid,  he  obtained  an  order  of  seizure  and  sale  of  the  property. 
This  appeal  is  from  that  order.  It  was  heard  and  decided  four  years 
ago.  26  Annual,  672.  The  defendant  prayed  a  rehearing,  which  was 
not  acted  on  by  our  predecessors.  Two  dissenting  opinions  were  readj 
but  are  not  published,  maintaining  the  defendant's  position  of  the  inva- 
lidity of  the  mortgage  for  want  of  stamps.  "We  found  the  case  in  that 
condition  last  year,  and  granted  the  rehearing. 

The  vital  question  in  the  case  is  presented  by  the  objection  that 
neither  the  note,  nor  the  mortgage,  were  valid,  or  receivable  in  evidence, 
for  want  of  the  United  States  internal  revenue  stamps  required  by  the 
Act  of  Congress.  The  note  was  unstamped.  The  mortgage  had  not  as 
many  stamps  as  the  Act  required. 

The  plaintiff's  counsel  appears  to  rely  upon  that  clause  of  the  U.  S. 
internal  revenue  law,  which  permits  the  non-stamping  a  note  when  it  is 
secured  by  a  mortgage,  and  the  mortgage  is  properly  stamped ;  and 
upon  another  clause  which  allows  a  mortgage,  which  has  not  upon  it 
the  requisite  quantity  of  stamps,  to  be  taken  before  a  revenue  officer  and 
to  be  stamped  by  him  with  the  additional  number  necessary  under  the 
law,  which  subsequent  stamping  validates  it,  and  makes  it  retroactive. 

To  this,  the  defendant's  counsel  replies  that  the  appeal  is  from  the 
order  of  the  judge,  made  upon  the  evidence  before  him  then — at  the 
moment  it  was  granted— and  not  upon  the  evidence,  as  it  might  have 
been  afterwards  transformed  by  the  cabalistic  touch  of  the  revenue 

*The  opinion  on  the  orif^lnal  hearing;  will  be  found  in  26  Annaal,672. 
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oflQcer.  And  he  argues  that  if  the  evidence  in  its  then  condition  was 
insufficient  to  authorize  the  order  of  seizure  and  sale,  no  subsequent 
addition  to  it,  nor  after-cure  of  its  then  inherent  defects,  could  validate 
an  order  which  was  unlawful  when  it  was  made,  because  the  proper 
legal  evidence  was  not  before  the  judge  when  he  made  it. 

It  is  obvious  there  can  be  no  evidence  before  us  of  any  subsequent 
stamping  of  the  mortgage,  because  the  record  contains  only  the  evi- 
dence on  which  the  judge  a  quo  acted,  and  we  have  refused  the  plaintifiTs 
motion  to  have  produced  the  original  Act  of  mortgage  from  the  Re- 
corder's office. 

The  whole  of  this  dispute  is  to  our  minds  outside  the  real  question, 
which  is,  whether  any  U.  S.  internal  revenue  stamps  whatever  must  be 
affixed  to  a  note,  or  a  mortgage,  in  order  to  make  it  competent  evidence 
in  our  State  courts.  Our  convictions  are  very  clear  that  none  are  neces- 
sary. 

The  argument,  made  with  great  zeal  and  earnestness  before  us,  in 
support  of  the  contrary  proposition,  is  that  the  Constitution  of  the 
United  States  confers  upon  Congress  the  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises  to  pay  the  debts  of  the  federal  government, 
and  In  express  terms  makes  that  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  the  supreme 
kw  of  the  land,  adding  that  the  judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding.  Const,  art.  1.  sec.  8.  art  vi.  sec.  2.  The  conclu- 
sion drawn  is  that  as  Congress,  in  providing  for  the  internal  revenue  of 
the  general  government,  required  that  notes  and  mortgages  should  be 
stamped,  and  punished  the  failure  to  comply  with  its  mandate  by  pro- 
hibiting their  reception  as  evidence  in  any  court,  and  even  by  pronounc- 
ing their  nullity— therefore  every  State  court  must  enforce  that  law 
without  question  of  its  validity,  or  of  its  proper  application,  being 
*  bound  thereb}'.* 

By  the  same  argument  we  should  be  compelled  to  use  the  trial  by 
jury  in  any  civil  cause  where  the  value  in  controversy  exceeds  twenty 
dollars,  (7th  amendment  to  U.  S.  Const.)  and  we  should  be  prohibited 
holding  any  one  to  answer  for  a  capital,  or  otherwise  infamous  ciime, 
unless  on  a  presentment  or  indictment  of  a  grand  jury.  (Amendment 
Y.)  And  yet  we  know  that  civil  causes,  are,  and  have  been  always, 
tried  in  this  State  without  a  jury,  regardless  of  the  value  in  controversy; 
and  that  persons  are,  and  from  the  beginning  of  our  State  government, 
hive  been  held  to  answer  for  many  infamous  crimes,  not  capital,  upon 
an  information  filed  by  the  prosecuting  officer,  and  without  the  inter- 
vention of  a  grand  jury. 

Since  Maurin  v.  Martinez,  5  Mart.  436,  it  has  not  been  doubted  that 
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the  provisions  of  the  federal  constitution  relt^tlve  to  juries  refer  only  to 
trials  in  the  federal  courts,  and  do  not  apply  to  the  State  tribunals.  And 
earlier  than  then,  it  was  lield  that  the  amendment  to  the  federal  consti- 
tution, which  requires  the  intervention  of  a  grand  jury  relates  only  to 
crimes  cognisable  by  the  United  States,  and  to  criminal  proceedings  in 
its  courts  :  Territory  v.  Hatick,  2  Mart.  88. 

When  then  the  Congress  prohibits  a  court  from  receiving  in  evi- 
dence any  unstamped  note  or  mortgage,  We  must  assume  that  it  has 
reference  alone  to  the  United  States  courts,  as  its  prohibition  is  only 
obligatory  upon  them. 

It  is  said  however  that  nothing  is  left  to  inference,  since  the  act  of 
Congress  declares  that  these  unstamped  instruments  are  void— that  an 
unstamped  note,  for  instance,  is  not  a  valid  obligation,  and  its  payment 
cannot  be  enforced.  The  construction  of  several  of  the  State  courts  of 
this  branch  of  that  act  is,  that  the  mere  fact  that  the  instrument  is 
insufficiently  stamped  does  not  render  such  instrument  invalid,  but  the 
Intent  to  evade  the  act  does.  Sawyer  v.  Parker,  57  Maine,  39.  And  in 
a  criminal  prosecution  it  was  ruled  that  the  instrument  was  not  void  for 
the  want  of  a  stamp  in  such  sense,  that  an  indictment  for  its  forgery 
would  not  lie.  Cross  v.  People,  47  111.  152.  It  would  seem  that  un- 
stamped instruments,  or  instruments  insufficiently  stamped,  are  thus 
supposed  to  be  valid  or  void,  not  because  they  have  or  have  not  stamps 
upon  them,  but  only  when  the  omission  to  affix  them  proceeds  from  a 
fraudulent  intent ;  and  in  accordance  with  this  idea,  it  was  held  that  the 
subsequent  affixing  the  stamp  negatived  the  intent  to  evade  the  act. 
Craig  V.  Dimock,  47  111.  308.  Not  a  safe  or  certain  doctrine,  it  would 
seem,  but  one  born  of  a  wish  to  recognise  a  doubtful  power,  and  at  the 
same  time  to  restrict  it  within  such  limits  that  its  exercise  would  not 
impinge  the  authority  of  the  State.  It  is  not  needful  for  us  to  consider 
this  act  in  any  other  aspect  than  its  attempt  to  impose  rules  upon  the 
State  courts  as  to  the  admission  of  evidence.  It  is  not  within  the  prov- 
ince of  Congress  to  enact  rules  regulating  the  competency  of  evidence 
upon  the  trial  of  causes  in  a  State  court.  The  power  to  lay  taxes  is 
undoubted,  but  it  is  not  broad  enough  to  include  the  authority  to  declare 
that  a  written  instrument  of  any  kind  shall  not  be  received  as  evidence 
in  a  State  court  unless  it  is  stamped.  That  is  a  restriction  which  apper- 
tains alone  to  the  legislative  authority  of  the  State.  In  domestic  trans- 
actions, in  no  manner  connected  with  the  general  government,  the  State 
has  the  exclusive  power  to  establish  the  rules  of  evidence  in  her  own 
courts.  And  this  conforms  to  the  decisions  of  the  highest  courts  in 
many  of  the  States.  Bowlin  v.  Commonwealth,  2  Bush,  (Ky.)  5.  Boston 
V.  Nichols,  47  111.  353.  Hanford  v.  Obrecht,  49  IlL  146.  Clemens  v.  Con- 
rad, 19  Mich.  170.    Black  v.  Nettles,  25  Ark.  606:    Our  impression  is  that 
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the  same  ruliog  has  been  made  Id  Massachusetts  and  Maryland,  but  we 
have  not  now  access  to  the  authorities. 

Our  Codes  have  authorized  orders  of  seizure  and  sale  to  be  made 
upon  the  production  of  the  note,  evidencing  the  debt,  and  a  certified 
copy  of  the  authentic  act  of  mortgage  providing  for  its  payment  and 
have  defined  an  authentic  Act  Civil  Code,  art  2231  new  no.  2234,  arts, 
3360  et  seq.  new  nos.  3397  et  seq.  Code  of  Prac.  arts.  Gl  et  seq.  The  in- 
struments offered  in  evidence  by  the  plaintiff  conform  to  these  require- 
ments of  our  law,  and  it  is  not  necessary  or  proper  to  look  beyond,  or 
outside  of  that  law,  to  ascertain  upon  what  evidence  the  judge  could 
legally  issue  the  order. 

The  only  other  ground  of  objection  to  the  order  was,  the  note  was 
made' payable  at  a  particular  place,  and  no  evidence  in  an  authentic  form 
was  before  the  judge  that  the  note  had  been  presented  at  that  place.  It 
is  now  settled  law  that  a  mortgagee,  with  a  title  importing  a  confession  of 
judgment,  may  immediately  seize  the  property,  if  in  the  hands  of  the 
debtor,  without  proof  of  failure  of  payment.  McDonouph  v.  Post,  1 
Rob.  295.  Neither  the  allegation  nor  proof  of  a  previous  demand  for 
payment,  or  presentment  at  a  particular  place,  is  necessary  to  obtain 
executory  process,  although  the  note  is  payable  at  such  place.  Ripka 
v.  Pope,  5  Annual,  61.  Ibid.  187.  M'Calop  v.  Fliiker,  12  Annual,  551. 
Stokes  V.  Forman,  Ibid,  671.    Catalogue  v.  Alva,  13  Annual,  98. 

The  judgment  of  our  predecessors  was  an  affirmance  of  that  of  the 
district  court.  We  do  not  place  ours  upon  the  same  grounds  which  they 
did,  but  we  reach  the  same  conclusion. 

It  is  ordered  and  decreed  that  the  former  judgment  of  this  court 
remain  undisturbed. 


80  law  No.  867. 

no   790_ 

30~l29o'  W.  E.  Hamilton  et  al.  vs.  Nellie  Hodges,  Tx^trix,  et  al. 

120      » 

An  ordinary  partnorship  can  not  be  h*^M  liable  for  the  individual  d»bt  of  one  of  its 
m'^mbers  bof?au«e  of  an  aarrf»em«»nt  to  that  elT<»ot  between  thnt  membpr  and  hi» 
creditor,  unless  it  be  proved  that  the  member  was  authoriz»^d  to  make  the  agree- 
ment by  his  copartners,  or  that  his  asrreeraent  was  ratified  by  them,  or  that  the 
partn-^rship  was  ben'^flted  by  the  transaction. 

Parol  evid'Mice  is  inadmissible  to  prove  a  promise  to  pay  the  debt  of  a  third  person. 

The  ratiftcation  of  a  contract  can  only  be  deduced  from  facts,  when  those  facts 
evince  clearly,  and  absolutely,  the  intention  to  ratify. 

APPEAL  from  the  Eleventh  Judicial  District  Ck)urt,  parish  of  Caddo^ 
Boarman,  J. 

N.  C  Blanchard  for  plaintiffe  and  appellees. 
W,  H.  Wise  for  defendants  and  appellants. 
The  opinion  of  the  court  was  delivered  by 
DeBlanc,  J.    In  March  1870,  two  brothers — John  J.  and  Jackson 
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B.  Hodges,  now  dead,  formed  a  planting  partnership  which  lasted  until 
the  fall  of  1873.  W.  E.  Hamilton,  one  of  the  plaintiffs  testified  tha^ 
John  was  the  business  manager  of  that  partnership,  and  fhat  Jackson 
had  very  little  to  do  with  it.  In  the  early  days  of  March  1870,  plaintiffs, 
opened  separate  accounts  with  the  aforesaid  partnership  and  with  each 
of  its  individual  members,  and— on  the  18th  of  August  1871  they  re* 
oeived  from  John  J.  Hodges,  in  full  settlement  of  their  accounts,  two 
notes,  one  for  $22i2.59c,  which  fell  due  on  the  1st  of  March  1872,  and 
was  paid  out  of  the  proceeds  of  cotton  grown  by  and  belonging  to  the- 
partners,  the  other  for  $2421.49c,  which  matured  on  the  1st  of  March 
1873. 

This  suit  is  brought  on  the  last  mentioned  of  said  notes,  which  is  in 
these  words :  "  We  promise  to  pay  to  the  order  of  Hamilton  &  Co. 
twenty  four  hundred  twenty  one  49-100  dollars,  with  interest  at  8  per 
cent  frcm  maturity  until  paid,  value  received. 

(Signed)  Jno.  J.  &  J.  B.  Hodges, 

and    "  Jno.  J.  Hodges," 

The  executor  of  the  last  will  of  Jackson  B.  Hodges,  avers  that  said 
note  was  not  signed  by  the  deceased,  but  by  his  brother  John,  without 
said  deceased's  knowledge  or  consent,  and  for  an  old  indebtedness  of 
John  to  plaintiff,  which  accrued  partly  before  and  partly  after  they 
became  partners,  and  did  not  enure  to  the  benefit  of  their  partnership. 

To  this  defence,  plaintiff's  reply  is:  that  the  contracting  of  the  in- 
debtedness was  authorized,  and— if  it  was  not— that  it  did  enure  to  the^ 
benefit  of  the  partnership,  and  that  the  settlement  of  that  indebtedness 
by  the  delivery  of  the  two  notes  herein  mentioned  was  ratified  by  Jack- 
son B.  Hodges. 

As  to  the  fact  of  the  alleged  ratification,  what  evidence  is  relied 
upon?  It  was  shown  that,  in  the  statements  of  accounts  rendered  to 
the  partnership,  mention  is  made  that  the  individual  liabilities  of  its 
members  was  merged  into  the  partnership  accounts,  which — according^ 
to  W.  E.  Hamilton's  declaration — their  firm  always  rendered  to  John  J. 
Hodges,  who — it  seems — had  complete  control  of  the  plantation.  At  his 
death,  they  were  found  among  his  papers  in  the  house  occupied  by  the^ 
two  brothers.  They  were  there  in  a  desk,  but  to  whom  the  desk  be- 
longed, by  whom  it  was  used,  whether  it  w^s  locked  or  unlocked, 
whether  Jackson  had  access  to  it,  or  ever  opened  it,  the  witness  was  not- 
asked  and  did  not  tell.  That  circumstance  is  not  even  an  entire  link^ 
but  merely  the  fraction  of  a  link  in  the  chain  of  presumptions  which 
would  justify  the  conclusion  that  Jackson  B.  Hodges  has  authorized 
that  merging  of  accounts  or  ratified  the  settlement  thus  made  by  his^ 
brother. 

Were  Hamilton  and  Co.,  or  John  J.  Hodges,  empowered— the  first 
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to  merge,  the  latter  to  sanction  the  merging:  of  three  distinct  liabilities, 
«,nd  to  burden  one  of  three  debtors — the  partnership — with  the  separate 
liabilities  of  the  two  others  ?    They  were  not. 

"No  member  of  an  ordinary  partnersliip  can  bind  his  co-partner, 
unless  he  was  given  the  power  to  do  so,  eitlier  specially  or  by  articles  of 
partnership,  or  unless  it  be  proved  that  the  partnership  was  benefited 
by  the  transaction."    R.  C.  C.  2872  (O.  C.  2843)  2874  (2845). 

In  Dumartrait,  ad.,  et  al.  vs.  Gay  et  al,  this  court  properly  held 
that,  "  when  co-partners  in  an  ordinary  partnership  deny  that  they  are 
liable  for  the  contract  made  by  one  of  them,  the  creditor,  who  seeks  to 
hold  them  responsible  under  it,  must  prove  one  of  two  things:  either 
that  the  contract  was  authorized  by  them,  or  that  it  enured  to  their 
benefit."  In  this  we  cannot  see  any  great  hardship.  It  is  the  duty  of 
every  one  who  deals  with  a  member  of  an  ordinary  partnership  who 
•shows  no  authority  to  bind  his  co-partners,  to  know  at  his  peril  that  the 
transaction  is  to  enure  to  the  benefit  of  the  partnership. 

1  R  R.  64—5  M.  684—1  L.  390—6  L.  304—13  L.  197—14  L.  364—15 
L.  496. 

"  Where  any  creditor  of  one  member  of  a  firm  takes  from  his  own 
debtor,  either  in  payment  or  as  security  for  his  debt,  the  paper  of  the 
firm,  the  presumption  of  law  is,  that  he  took  it  in  fraud  of  the  firm:  and 
without  proof  of  their  interest,  or  their  assent  and  authority,  which  may 
t)e  circumstantial,  the  firm  will  not  be  held." 

Parsons  on  Contracts  (6th  ed.)  vol.  1, 184. 

Hamilton  and  Co.  either  knew,  or — by  merely  inquiring — could  have 
ascertained  that  John  J.  Hodges  had  no  authority  to  bind  the  partner- 
ship for  a  debt  which  it  had  not  contracted,  which — on  the  books  of  the 
<5reditor — was  not  charged  against  it,  but  charged  against  other  parties, 
by  special  instruction  from  them  to  the  creditor.  In  so  doing,  they  par- 
ticipated in  the  execution  of  an  act,  which  they  knew,  or  could — ^without 
•difficulty — have  ascertained  was,  not  only  not  authorized,  but  unjust, 
the  partners'  individual  liabilities  not  being  equal. 

Did  that  unauthorized  act  enure  to  the  benefit  of  the  partnership  ? 
W.  E.  Hamilton  swore  that  two- drafts  of  John  J.  Hodges,  one  for  $761.03c 
the  other  for  S277.75c,  were  given  to  close  cash  advances  made  in  the 
months  of  Februa'-y  and  March  1870.  In  February  the  planting  part- 
nership did  not  exist  In  an  account  rendered  to  John  J.  Hodges  per- 
sonally— on  the  20th  of  June  1870 — these  two  drafts  are  charged  against 
him,  and — at  the  date  those  drafts  were  given— they  had  advanced  to 
the  planting  partnership,  according  to  their  own  account,  the  sum  of 
forty  dollars. 

Was  it  through  mistake  that  those  drafts  were  charged  to  John  J. 
Hodges  ?    If  it  was,  we  are  at  a  toss  to  imagine  how  it  is  that,  in  the 
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account  rendered  to  the  partnership  and  which  bears  the  same  date  as 
that  rendered  to  John  J.  Hodges,  those  drafts  are  not  mentioned.  At 
that  date — the  20th  of  June  1870— the  planting  partnership  was  owing 
Hamilton  &  Co — including  principal,  interest  and  commission — ^four 
hundred  and  thirty-two  dollars  and  seven  cents:  this  is  shown  by  their 
written  statement.  The  account  of  the  partnership  was  added  to  that 
of  John  J.  Hodges  amounting  to  $1723.89c,  and — on  the  12th  of  Septem- 
ber 1870 — ^for  those  united  claims,  interest  thereon  at  eight,  and  com- 
mission at  five  per  cent — John  J.  Hodges  gave  and  Hamilton  &  Co. 
accepted  the  note  of  the  planting  partnership.  This  may  be,  but  it 
certainly  does  not  look  right. 

How  is  this  explained  by  one  of  the  plaintiffs?  He  testified— on  the 
trial — that  account  No.  13 — that  rendered  to  John  J.  Hodges  personally — 
wa«  but  a  cash  statement,  and  that  he  was  satisfied  that  nearly,  if  not 
all  of  it,  was  for  the  benefit  of  the  partnership.  He  was  confirmed  in 
his  belief  by  the  fact  that  statement  No.  12,  that  in  which  the  accounts 
of  the  partnership  and  of  John  J.  Hodges  were  merged  in  a  grand 
total,  was  accepted  by  the  partnership,  and  its  note  given  for  that  mixed 
indebtedness.    That  indebtedness  amounted  then  to  82343.05c. 

W.  E.  Hamilton  confessed  on  the  stand  that  he  could  not  swear 
positively  that  any  of  the  items  in  the  account  made  in  John  J.  Hodges* 
name  and  rendered  to  him,  were  for  the  use  and  benefit  of  the  partner- 
ship, but  he  believed  it. 

By  request  of  John  J.  Hodges,  S.  J.  Ward  paid,  of  the  mixed  indebt- 
edness, to  Hamilton  &  Co.,  and  out  of  the  proceeds  of  the  sale  of  cotton 
belonging  to  the  planting  partnership,  the  sum  of  82404.50c.  When  he 
made  that  payment,  Ward  was  the  factor  of  said  partnership,  but  he 
was  not  aware  that  Jackson  B.  Hodges  knew  that  such  a  payment  was 
to  be  and  had  been  made. 

As  concerns  the  succession  of  Jackson  B.  Hodges,  the  note  sued 
upon  is  twice  invalid:  it  was  given  without  authority,  and — ^so  far  as  it 
appears  by  the  record — it  is  without  consideration. 

The  evidence  tending  to  show  that  said  deceased  had  been  informed 
of  the  settlement  made  by  his  brother  John,  had  not  objected  to,  but 
acquiesced  in  what  he  had  done,  was  properly  excluded:  if  admitted 
without  objection,  it  is  doubtful  that  it  could  have  been  considered. 
Whatever  is  done  in  contravention  to  a  prohibitory  law  is  null,  and  the 
law  merely  prohibits  parol  evidence  of  the  pretended  promise  to  pay 
the  debt  of  a  third  person,  but  in  all  such  cases  the  promise  to  pay 
shall  be  proved  by  written  evidence,  signed  by  the  party  to  be  charged, 
or  his  specially  authorized  agent  or  attorney-in-fact. 

C.  Cart.  12.    24  A.  p.  325.    23  A.  747. 

It  has  not  been  shown  that  Jackson  B.  Hodges  knew  that  the  indi- 
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Tidual  iodebtedness  of  his  brother  was  included  in  either  the  accounts 
or  the  notes,  or  that  be  had  been  informed  of  the  character  of  the 
•charges  which — ^in  a  few  months — had  swelled  to  extravagant  propor- 
tions the  liability  of  the  planting  partnership  to  the  firm  of  Hamilton  & 
Co. 

''  The  facts  from  which  the  ratification  of  a  contract  is  to  be  deduced, 
must  evince  such  intention  clearly  and  absolutely,"  and  the  validity  of 
any  ratification — express  or  tacit — can  legally  rest  but  upon  a  previous 
and  full  knowledge  of  the  contents  of  the  unauthorized  or  defective  acts 
to  which  the  ratification  is  to  impart  a  posthumous  and  retroactive 
validity. 

13  L.  175—6  R.  184. 

The  reconventional  demand  can  not  be  allowed.  If  Jackson's  share 
in  the  proceeds  of  the  sale  of  the  cotton  had  been  misapplied,  it  was 
done  under  the  instructions  of  his  brother  and  partner,  and  his  legal 
representatives  have  no  recourse — for  the  recovery  of  the  difference 
which  they  claim — ^but  against  bis  succession,  and  nut  against  one  recog- 
nized by  him  as  his  creditor,  and  to  whom  he  has — right  or  wrong— paid 
what  he  had  acknowledged  he  owed  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that — as  regards  the 
succession  of  Jackson  B.  Hodges— the  judgment  appealed  from,  signed 
on  the  22d  day  of  April  1878,  is  annulled,  avoided  and  reversed,  and 
plaintiffs*  demand  rejected  at  their  costs  in  both  courts. 


No.  794. 

Henry  Gerson,  Jr.,  vs.  Larkin  Jamar. 

dlOB  671)  Where  a  third  person  in  whose  possession  property  has  been  attached,  intervenes, 
and  claims  the  ownership  of  the  property,  his  intervention  need  be  served  only 
on  the  plaintiff  in  attachment.  It  is  not  necessary  for  him  to  cite  the  defendant 
in  attachment  who  does  not  dispute  his  title. 

Except  in  a  case  of  trespass  on  real  estate,  a  claim  for  damages  can  not  be  made  in 
an  intervention  against  one  who  does  not  reside  In  the  parish  where  the  princi- 
pal action  is  pending. 

A  claim  for  damages  against  the  sheriff  can  not  be  coupled  with  an  interventional 
demand  setting  up  the  intcrvenor's  title  to  personal  property  attached  In  his 
hands. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Bich- 
land.    Parsons,  J. 

W,  W.  Farmer  for  plaintiff  and  appellee. 
Wells  &  ToiU  for  intervener  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.     On  the  28th  of  January  1876,  Larkin  Jamar — a  resi- 
dent of  the  parish  of  Richland— appeared  before  the  deputy  recorder  of 
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the  parish  of  Ouachita,  and  acknowledged  that  he  was  indebted  unto 
Henry  Gerson  junior,  a  resident  of  the  last  mentioned  parish,  in  the 
sum  of  twelve  hundred  dollars,  to  represent  which  he  (Jamar)  delivered 
to  the  said  Gerson,  his  promissory  note  payable  in  twelve  months  from 
its  date,  and  secured  its  payment  by  a  conventional  mortgage. 

On  the  6th  of  December  1876,  Gerson  brought  suit  against  Jamar 
for  the  balance  due  on  said  note  and  for  the  price  of  plantation  supplies 
furnished  and  advanced  to  him.  He  also — at  that  date— obtained  orders 
of  attachment  and  sequestration  against  the  property  of  his  debtor,  on 
grounds  which— now — it  is  useless  to  notice. 

Under  two  writs  issued  on  those  orders  and  directed  to  the  sheriff 
of  the  parish  of  Richland,  that  officer  attached— as  belonging  to  Larkin 
Jamar,  four  mules,  one  mare,  five  cows  and  calves,  one  wagon  and  one 
bed,  valued  at  five  hundred  and  fifty  dollars. 

Joseph  F.  Jamar  intervened  in  the  suit  pending  between  Gerson 
and  Larkin  Jamar,  avers  that — on  the  16th  of  October  1876,  he  pur- 
chased— ^from  the  latter — the  property  so  attached,  and  claims  against 
C.  H.  Moore — the  sheriff— and  Gerson,  the  seizing  creditor,  actual  and 
vindictive  damages  on  account  of  said  attachment,  which — he  alleges — 
was  illegal,  wanton  and  malicious.  That  intervention  was  directed  to 
and  served  on  only  the  plaintiff  in  execution  and  the  sheriff. 

On  the  trial,  to  prove  his  asserted  title,  the  intervenor  tendered  in 
evidence  an  act  of  sale  from  Larkin  Jamar  to  him.  That  evidence  was 
objected  to  by  plaintiffs  counsel,  on  the  grounds  that  defendant  had 
not  been  cited  to  answer  the  intervention,  had  not  answered  it  and  that 
no  default  was  entered  aj^ainst  him.  The  objection  was  sustained  and 
the  evidence  excluded.  To  the  ruling  of  the  court  on  this  point,  the 
intervenor  excepted. 

PlaintifTs  counsel  maintains  that  the  intervener's  action  should  have 
been  directed  against  both,  the  plaintiff  and  the  defendant.  Were  the 
intervenor  claiming  title  to  property  in  contest  between  the  parties  to 
the  suit,  the  counsel's  argument  would  be  unanswerable;  but  he  is 
attempting  to  arrest  the  execution  of  a  writ  of  attachment  levied  on 
property  not  claimed  by,  and — nevertheless — attached  as  belonging  td 
defendant,  and  so  attached  in  intervener's  possession. 

If  not  a  third  opposition,  the  intervener's  demand  is  the  twin  sister 
of  such  a  proceeding,  and  the  Code  of  Practice  specially  provides  that 
*'  if  the  opposition  has  for  its  object  to  set  aside  the  order  of  seizure,  as 
having  been  effected  on  property  not  belonging  to  the  party  against 
whom  the  order  was  directed,  but  owned  on  the  contrary  by  the  third 
person  making  the  opposition,  it  must  be  done  by  means  of  a  petition, 
which— together  with  a  citation— must  be  served  on  the  party  making 
the  seizure,**  etc.    C.  P.  396,  No.  1,  398. 
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In  a  proceeding  by  intervention,  one  may  join  the  plaintiff  or  defend- 
ant, or  he  may  oppose  both,  and — assuredly — either,  as  the  nature  of 
his  right  and  interest  may  require;  and  bis  intervention  must  be  served 
on  whom  ?  The  party  against  whom  it  is  directed,  and  that  party  must 
and  can  be  but  one  who  disputes  the  existence  of  the  right  he  claims. 

C.  P.  389,  393. 

What  is  the  effect  of  an  attachment?  It  divests  the  owner's  posses- 
sion and  vests  it  in  the  sheriff,  who  holds  for  the  benefit  of  the  attach- 
ing creditor,  and  it  seems  evident  that  the  intervention  should  be 
directed  against  alone  those  who  so  hold  the  property  claimed  in  and 
by  the  intervention,  and  for  whose  benefit  it  is  held.  In  such  a  case  as 
this  one,  what  could  the  court  allow  against,  and  what  could  the  inter- 
venor  ask  of  a  defendant  from  whom  he  acquired  his  alleged  title  to, 
and  his  possession  of  the  attached  property  ? 

The  fact  that  the  petition  of  intervention  was  not  served  on  the 
defendant,  and  that  he  was  not  cited  to  answer  it,  neither  did  nor  could 
deprive  the  plaintiff  of  any  right,  remedy  or  advantage  which — other- 
wise— he  could  have  exercised.  It,  in  no  way,  prevented  him  from 
proving  whether — as  he  charges — the  sale  from  Larkin  Jamar  to  his 
son  is  a  simulation,  and  that  formality — if  pursued — would  have  been  as 
useless  to  plaintiff  as  to  th^  intervener.  In  a  proceeding  of  this  descrip* 
tion,  the  only  parties  who  must  be  cited  and  made  defendants,  are  those 
by  whom  the  intervenor  has  been  divested  of  what  he  considers  to  be 
a  legitimate  possession. 

The  court  erred  in  excluding  the  evidence  tendered  to  sustain  the 
intervention,  but  did  not  err. in  dismissing  the  intervener's  claim  for 
damages  against  Gerson  and  the  sheriff.  An  intervention  is  a  separate, 
independent  demand,  limited  to  the  prosecution  of  a  party's  interest  in 
a  suit  pending  between  other  persons,  and  as  to  some  matter  involved 
in  said  suit:  as  a  necessity,  it  must  be  instituted  wherever  the  principal 
action  is  brought,  and — except  in  a  case  of  trespass  on  real  estate — a 
claim  for  damages  can  not  be  grafted  on  an  intervention,  against  one 
who  does  not  reside  in  the  parish  where  the  principal  action  is  pending. 

Gerson  is  a  resident  of  the  parish  of  Ouachita,  and— if  he  has  in- 
curredfany  liability  towards  the  intervenor,  there  and  not  in  Bichland 
the  latter  must  sue  to  enforce  the  presumed  liability.  As  to  the  sheriff, 
he  was  not  a  party  in  the  original  case,  and  could  have  been  cited  in 
this  but  as  the  executive  oflBcer  of  the  court  under  whose  orders  he 
acted,  and  the  well-established  rule  is  that  the  intervenor  must  enter 
and  take  the  case  as  he  finds  it.  He  could  not,  in  this  proceeding  which 
is  not  one  of  final  process,  properly  have  coupled  with  his  demand  for 
the  recognition  of  his  title  to  personal  property,  a  demand  for  damages 
against  the  sheriff.    In  so  doing,  he  added  two  suits  against  different 
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parties  in  and  to  the  suit  which  was  already  progressing  between  plain- 
tiff and  defendant.  If  allowed,  such  a  practice  would  be  attended  with 
the  most  inextricable  confusion. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that — so  far  only  as 
it  dismisses  the  intervention  of  Joseph  F.  Jamar.  and  commands  the 
sale  of  the  property  which  he  claims,  the  judgment  appealed  from  is 
annulled,  avoided  and  reversed  at  the  costs  of  Henry  Gerson  junior; 
^and  that — as  concerns  this  branch  of  the  litigation,  this  case  be  re- 
manded to  the  lower  court  to  be  proceeded  with  according  to  the  views 
herein  expressed  and  according  to  law. 


No.  830. 

J.  H.  V.  Harrington  vs.  Ira  Barfield  et  al. 

TThf^  district  court  has  jurisdiction  of  a  suit  brought  by  one  heir  against  his  co- 
heirs for  his  share  of  the  succession,  which  has  been  administered,  and  is  at  an 
end. 

The  child  born  after  one  hundred  and  eighty  days  after  marriage  is  presumed  to 
be  the  husband's  child. 

A  child  begotten  of  a  mother  who  had  married  in  good  faith,  and  before  any  doubt 
had  arisen  in  her  mind  as  to  the  existence  of  any  legal  impediment  to  her  mar- 
riage, is  entitled  to  all  the  rights  of  a  legitimate  heir  of  the  mother. 

JSeirs  are  not  chargeable  with  the  rents  and  revenues  of  the  property  which  they   - 
have  possessed  and  used  as  sole  heirs  in  good  faith,  before  notice  was  brought 
to  them  of  the  existence  of  another  heir.  i)reviously  not  heard  of. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land.*  Parsons,  J. 

M,  J.  Liddell  and  Bohert  Bay  for  plaintiff  and  appellee. 

W,  W.  Farmer  and  Wells  &  Potts  for  defendants  and  appellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  Levi  and  Margaret  Barfield,  husband  and  wife,  were 
Jiving  in  1850  in  Franklin  parish,  upon  a  plantation  of  their  own,  sur- 
rounded by  the  appliances  of  comfort,  and  even  of  luxury,  that  befitted 
persons  who  by  patient  toil  and  prudent  management  had  obtained  the 
means  to  procure  them.  Three  children  had  survived  of  the  larger 
number  that  was  bom  to  them — Celia,  Isabel,  and  Ira.  In  that  year,  a 
young  man  named  Harrington  came  into  that  neighbourhood,  and  sought 
to  obtain  the  patronage  of  parents  in  the  establishment  of  a  school.  He 
found  encouragement,  and  the  unwary  father  of  Celia  permitted  him  to 
open  a  school  at  his  house  or  on  his  premises.  Harrington  had  a  fair 
exterior,  and  plausible  address,  and  possessed  an  accomplishment  which 
in  the  rough  life  of  a  sparsely  settled  and  imperfectly  cleared  country 
82 
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_  • 

Buoh  as  that  locality  then  was,  gave  him  the  entree  to  society,  and  made 
him  the  visitor,  more  desired  than  all  others,  to  the  country  dances  and 
social  gatherings  of  the  neighbourhood.  He  was  a  musician,  and  his  in- 
strument was  the  violin. 

Celia  Barfleld  was  then  in  the  first  bloom  of  mature  womanhood. 
Whether  any  thing  had  transpired  to  awaken  her  father's  suspicions,  we 
have  now  no  means  of  positively  knowing,  but  Harrington  left  Mr.  Bar- 
field's,  and  went  to  another  place,  not  far  distant,  and  opened  another 
school.  There  is  little  doubt  that  the  father  had  discovered  his  mistake 
in  permitting  this  attractive  adventurer  to  live  under  his  own  roof,  and 
sought  to  repair  the  probable  injury  by  sending  him  away.  Not  many 
months  elapsed  before  he  had  to  bemoan  the  effects  of  his  fatal  error. 

In  April  1851  there  was  a  festive  gathering  in  the  neighbourhood. 
Celia  Barfleld  left  the  house  of  her  parents,  bedecked  for  the  evening's 
sport.  They  never  saw  her  again.  Harrington  met  her  at  the  dance,  and 
the  two  thence  rode  away,  and  were  married  by  a  justice  of  the  peace* 
They  were  attended  by  those  to  whom  their  secret  intentions  had  been 
made  known,  and  among  them  was  an  uncle  by  marriage  of  the  infatuated 
girl,  who  has  lived  to  tell  on  this  trial  the  story  of  his  niece's  dishonour^ 
and  his  own  shame. 

About  two  months  after  the  marriage.  Hariington  was  charged  with 
shooting  at  a  man  for  some  cause,  and  was  arrested  and  examined  be- 
fore a  magistrate,  and  discharged.  This  circumstance  occasioned  the 
usual  flood  of  eager  small-talk  in  a  country  neighbourhood,  and  among 
it,  was  the  whisper — appalling  to  the  Barflelds  and  their  daughter — 
that  Harrington  had  a  living  wife  in  Mississippi  then.  This  was  spoken 
of  as  a  rumour,  but  there  was  no  one  then  who  undertook  to  assert  it 
Harrington  determined  to  move  away.  He  left  in  July,  giving  as  a  rea- 
son his  fear  that  the  man  who  had  him  arrested  for  the  alleged  shoot- 
ing would  have  him  indicted.  Celia  had  worn  the  name  of  wife  two  and 
a  half  months,  and  was  already  sufftciently  advanced  in  pregnancy  to  at- 
tract notice.  This  rumour  of  Harrington's  previous  marriage,  and  of  his 
living  wife,  reached  her  ears.  She  asked  him  about  its  truth.  He  de- 
nied that  his  flrst  wife  was  living.  He  had  represented  himself  as  a 
widower  on  his  first  appearance  there.  He  asseverated  that  his  first 
wife  was  dead,  and  she  believed  him.  It  is  strange,  she  said,  that  every 
one  knew  that  Mr.  Harrington  had  another  living  wife,  now  that  she  was 
married  to  him,  and  had  not  found  it  out  before.  She  declared  her  dis- 
belief in  the  story,  and  went  with  him  to  his  new  home.  That  was  Mag- 
nolia, in  Arkansas. 

In  1875  another  stranger  appeared  in  this  same  locality,  bearing  the 
same  family  name,  with  the  baptismal  prefixes  of  that  uncle's  name» 
who  had  assisted  in  the  elopement  of  twenty-four  years  before.     He 


Digitized  by  VjOOQIC 


MONROE.  JULY.  187a  1299 

Harrincrton  vs.  Barfleld. 

Baid  he  was  tbe  eldest  and  only  Burviving  child  of  the  school-teacher 
and  Celia  Barfleld— the  same  that  she  bore  in  her  womb  when  she  left 
the  place  to  which  he  had  now  come  for  the  first  time.  Many  changes 
had  taken  place.  Levi  Barfleld  had  been  dead  many  years.  Margaret, 
his  widow,  had  husbanded  the  property  with  unusual  success — had 
increased  it,  so  that  the  plantation  of  twelve  hnndred  acres,  and  the 
movable  property,  and  slaves,  had  become  valuable.  She  survived  the 
war,  and  though  the  estate  of  course  suffered  great  deterioration,  when 
she  died  on  the  last  day  of  1870,  there  was  enough  to  satisfy  moderate 
wants. 

Ira  Barfleld,  her  only  son,  and  Isabel,  her  daughter,  now  the  wife  of 
John  M.  Gwinn,  took  possession  of  the  property,  formally  accepted  the 
succession  unconditionally  in  January  1871,  and  in  the  following  Decem- 
ber partitioned  it  between  themselves.  Each  was  in  the  enjoyment  of 
the  one  half  of  the  property  of  their  father  and  mother,  when  this 
stranger,  claiming  to  be  the  son  of  their  sister,  appeared  on  the  scene. 
He  had  been  in  this  State  two  or  three  years,  but  did  not  know  in  what 
particular  part  of  it  his  mother's  family  lived.  His  father  had  found  a 
third  wife  in  Arkansas,  after  Celia  Barfleld's  death,  and  this  last  wife 
was  a  widow  with  a  daughter  by  a  previous  marriage,  who  had  grown  up, 
married,  and  come  down  to  the  neighbourhood,  and  it  was  from  her  that 
he  had  found  out  where  the  Barfields  lived.  His  mother's  death  had 
occurred  a  few  years  after  the  removal  to  Arkansas.  His  father  had 
told  him  his  mother's  name,  and  that  he  would  be  entitled  to  some  prop- 
erty in  Louisiana  at  some  future  day,  but  he  knew  nothing  more.  He 
was  very  young,  hardly  old  enough  to  be  told  or  to  remember  any  thing 
but  such  salient  facts  as  his  mother's  name  and  birthplace.  The  father 
himself  had  died  before  he  imparted  his  singular  story  to  the  son.  The 
war  had  broken  out,  and  William  Harrington  in  some  measure  atoned 
for  his  violation  of  the  laws  of  his  country  by  flying  to  her  defence.  He 
perished,  a  victim  to  the  fevers  of  the  camp  at  Corinth. 

Young  Harrington  told  his  story  to  Ira  Barfleld,  who  listened  with 
half-yielding  credulity,  but  warned  him  that  better  proof  was  needed 
than  his  narrative,  however  probable,  before  he  could  be  recognised  as 
Celia's  son,  or  as  such,  be  entitled  to  Celia's  inheritance.  Isabel  scouted 
his  whole  story.  He  was  an  impostor,  not  the  son  of  her  sister— but  even 
if  he  were,  he  was  conceived  in  shame,  born  in  disgrace,  and  was  now 
flouting  the  pretensions  of  an  adulterous  bastard  to  share  the  Barfleld 
property  in  the  faces  of  those  whom  his  mother  had  dishonoured.  The 
reception  which  this  brother  and  sister  gave  to  the  son  of  the  dead 
woman  is  characteristic. 

Both  the  exception  and  answer  of  Mrs.  Gwinn  contest  the  preten- 
sions of  the  plaintiff  on  these  grounds,  and  the  other  defendants  adopt 
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her  defences  as  their  own.  There  are  also  other  grounds  of  exception; — 
that  Harrington  is  suing  for  recognition  as  heir,  and  for  the  partition  of 
succession  property,  and  that  the  parish  court  has  exclusive  jurisdiction 
of  these  questions,  being  probate  in  their  nature. 

It  was  said  in  Le  Page  v.  N.  O.  Gas  Co.  7  Rob.  183,  that  the  recogni- 
tion of  an  heir  before  the  probate  court  is  required  only  when  he  is 
seeking  to  compel  an  executor  or  other  representative  of  a  succession  to 
render  an  ac<;ount.  When  he  is  demanding  his  share  of  the  succession 
from  other  heirs,  and  his  heirship  is  contested,  he  can  as  well  offer  the 
proofs  of  that  heirship  in  a  suit  in  the  district  court  as  in  the  probate 
tribunal.  A  circuity  and  multiplicity  of  actions  is  avoided  by  that 
means.  The  second  exception  is  equally  untenable.  This  is  a  petitory 
action,  coupled  with  a  demand  for  the  value  of  movables,  and  for  rents 
and  profits.  The  succession  of  the  deceased  Barflelds  had  ended  some 
years  before  the  institution  of  this  suit,  and  was  no  longer  in  existence 
to  be  partitioned. 

The  heirship  of  the  plaintiff  is  put  at  issue  by  the  defendants.  They 
deny  that  he  is  their  sister's  child,  or  if  he  is,  that  his  parents  were 
legally  married.  They  aver  that  William  Harrington  had  a  wife  then 
and  now  living,  whose  name  is  Matilda  J.  Kelly,  and  that  Celia  Barfield 
knew  it  when  she  went  through  the  mock  ceremony — that  the  flight  to 
Arkansas  was  because  of  a  threatened  prosecution  of  Harrington  for 
bigamy,  and  the  birth  of  three  children,  of  whom  plaintiff  is  the  only 
survivor,  shews  their  mother's  persistence  in  the  illicit  cohabitation  with 
Harrington  after  she  knew  that  she  was  not  his  lawful  wife.  They 
allege  that  the  plaintiff  is  an  adulterous  bastard,  and  cannot  lay  claim 
to  the  inheritance  of  their  parents. 

The  whole  controversy  turns  upon  the  good  or  bad  faith  of  Celia 
Barfield — upon  her  knowledge  or  ignorance  of  the  previous  marriage  of 
Harrington  at  the  time  of  her  own  marriage,  and  of  the  conception  of 
this,  her  first  child.  It  is  necessary  therefore  to  examine  the  law  appli- 
cable to  this  question,  and  then  to  ascertain  whether  she  was  in  such  a 
position,  as  to  enable  her  son  to  legally  claim  her  portion  of  her  parents' 
property. 

The  marriage  was  in  April  1851.  The  plaintiff  was  bom  on  9th. 
December  of  the  same  year,  between  seven  and  eight  months  after  the 
marriage.  Our  Code  declares  that  the  child  which  is  born  before  the 
one  hundred  and  eightieth  day  after  the  marriage,  and  which  is  capable 
of  living,  is  not  presumed  to  be  the  child  of  the  husband.  The  same 
rule  applies  to  the  child  born  three  hundred  days  after  the  dissolution 
of  the  marriage,  arts.  205-6.  new  nos.  186-7.  The  plaintiff  was  born 
within  those  periods,  and  we  will  charitably  assume,  as  the  law  does, 
that  he  was  begotten  in  wedlock. 


Digitized  by  VjOOQIC 


MONROE,  JULY,  1878.  1301 

HarrinfiTton  vs.  Barfleld. 

To  what  extent  the  good  faith  of  one  of  the  parties  will  cause  a  null 
marriage  to  produce  civil  effects,  and  what  is  the  reasonable  belief  that 
party  mast  have  of  the  absence  of  legal  impediments,  is  thus  stated  by 
Marcade ; — 

les  principes  de  Tequite^,  et  la  th^orie  juridique,  et  Thistorique  de  la 
rtSdaction  du  Code,  tout  prouve  que  tous  les  manages  nul,  c'est  k-dire, 
ceux  proprement  nuls  ab  initio^  aussi  bien  que  ceux  rendus  nuls  par  la 
cassation,  doivent  produire  les  effets  civils  d*un  mariage  valable,  quand 
il  y  a  eu  bonne  foi. 

C'est  sous  la  condition  de  la  bonne  foi  des  ^poux,  ou  de  Tun  d'eux, 
que  le  mariage  nul  produit  les  effets  civils ;  et  cette  condition  est  la 
seule  qu'exige  la  loi.  Cette  bonne  foi  consiste  dans  la  pensee,  erronee 
mais  raifionnable,  chez  la  personne,  que  le  mariage  qu'elle  contractait 
^tait  vraiment  valable  devant  la  loi. 

Nous  (ii&one  pensde  raisonnable.  Ainsi,  on  ne  pourrait  pas  recon- 
nattre  la  bonne  foi,  Tignorance  pardonnable,  chez  celui  qui  viendrait  dire 
qu'il  ne  savait  pas  qu'un  meme  homme  ne  peut  pas  avoir  plusieurs 
femmes ;  *  *  *  En  effet,  on  salt  partout  dans  le  monde  que  la  big- 
amie  est  punie  comme  un  crime  *  *  *  Ce  qu*il  faut  toujours  exiger, 
mais  aussi  Tunique  chose  qu'on  doive  exiger,  c'est  Tignorance  vraiment 
pardonnable  de  Texistence  ou  de  Teffet  legal  du  fait  qui  s'opposait  a  la 
validite  ou  a  la  formation  du  mariage  ;  c'est  pour  repeter  la  regie  deux 
fois  exprim^e,  qu*il  y  ait  en  bonne  foi.  Tout  se  reduit  h  cela ;  et  comme 
c'est  la  un  point  de  fait  qui  depend,  pour  chaque  espece,  des  milles  cir- 
constances  de  Tesp^ce,  nous  neconcevons  guere  Tattitude  des  cent  et  une 
questions  que  les  auteurs  ont  agitees  sur  ce  point.  II  est  abandonnd 
tout  entier  au  pouvoir  discretionnaire  du  juge.  Explic.  du  Code  Napo- 
leon, 1  vol.  520. 

Clendenning's  case,  3  New  Series,  438,  declares  the  broad  doctrine 
that  the  woman  who  was  deceived  by  a  man  who  represented  himself  as 
single,  and  his  children  begot  of  her  while  the  deception  lasted,  are  bona 
fide  wife  and  children,  and  as  such,  entitled  to  all  the  rights  of  a  legiti- 
mate wife  and  issue.  It  should  be  stated  however  that  a  marriage  had 
preceded  the  birth  of  a  child  in  that  case,  as  in  this,  the  first  wife  being 
still  living,  and  the  first  child  was  born  within  four  months  from  its  cele- 
bration, which  circumstance  Martin,  J.,  treating  of  the  good  faith  of  the 
woman,  thinks  may  be  evidence  of  too  much  faith  in  her,  but  adds,  as  a 
lawful  marriage  cures  an  irregularity  of  that  kind,  a  bona  fide  one  on 
the  part  of  the  deceived  woman  must  have  the  same  effect. 

Patton  V.  Philadelphia,  1  Annual  98,  is  a  remarkable  case,  where  the 
questions  now  before  us,  were  well  considered.  Abraham  Morehouse 
left  Abigail  Young,  his  lawful  wife,  whom  he  had  married  in  1790  in  New 
York,  and  their  two  children,  and  came  to  the  Spanish  colony  of  Louisi- 
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ana.  He  said  he  was  a  widower,  and  in  1799  agreed  to  take  Elenore 
Hook  as  his  wife.  There  was  no  priest  to  be  had,  and  the  two  signed  an 
Act  before  the  commandant  of  the  post,  in  which  their  intention  was 
expressed.  That  was  the  custom  of  the  colony.  In  1805,  Morehouse 
acquired  four  tenths  of  the  land  grant  of  twelve  leagues  square,  made 
by  the  Spanish  Government  to  the  Baron  de  Bastrop,  and  died  in  1813, 
his  two  wives  being  then  alive,  and  each  one  having  living  children  by 
him.  The  parties  to  the  suit  derived  title  from  these  two  families — the 
plalntififo  from  Elenore  Hook's  children,  the  defendants  from  AbigaU 
Young's,  through  Stephen  Girard. 

Morehouse  had  refused  to  solemnize  his  marriage  afterwards  when 
a  priest  was  at  hand,  and  the  court  held  that  it  was  valid  without  the 
solemnization,  and  that  Elenore  was  his  lawful  wife  as  long  as  she  re- 
mained in  good  faith,  and  cite  the  Spanish  law  to  the  effect,  that  absolute 
ignorance  of  the  existence  of  the  impediment  to  a  lawful  marriage  is 
not  essential,  but  children,  begotten  during  the  existence  of  a  doubt 
touching  the  impediment,  will  be  legitimate. 

There  were  general  reports  current  in  the  country  in  relation  to  the 
first  wife  being  alive,  and  Elenore  once  asked  the  commandant's  wife 
about  them,  and  was  told  not  to  believe  them.  Celia  Barfleld  was  told 
by  her  husband  the  same  thing  under  very  similar  circumstances,  but 
the  defendants  insist  that  she  knew  of  his  first  marriage  and  the  living 
wife,  before  her  own  marriage.  The  most  damaging  testimony  to  Celia 
is  their  witness,  Mrs.  Evans,  her  aunt,  who  lived  in  the  Barfield  neigh- 
bourliood,  and  who  says  ;  she  "  had  heard  that  Harrington  was  a  mar- 
ried man  before  this  marriage  with  Celia,  and  that  she  had  tcld  Celia  of 
the  rumour  before  she  ran  away  with  him — that  she  had  heard  Celiacs 
father  and  mother  tell  her  (Celia)  that  Harrington  was  a  married  man, 
and  that  Celia  had  heard  it  more  than  once  before  her  own  marriage 
with  him." 

On  the  other  hand,  two  men  who  were  conspicuous  actors  in  the 
elopement  testified  that  there  Were  no  rumours  in  the  neighbourhood  of 
any  living  wife  of  Harrington,  and  that  no  one,  so  far  as  they  knew,  sus- 
pected or  had  reason  to  suspect  that  Harrington  was  not  a  widower  as 
he  represented  himself  to  be.  Lucien  H.  Villard,  the  uncle  by  marriage 
of  Celia,  protests  that  he  would  not  have  ar»sisted  his  niece  to  the  mar- 
riage had  he  suspected  or  heard  of  such  a  thing,  but  we  can  very  well  be 
distrustful  of  a  man's  notions  of  propriety  who  confesses  himself  to 
have  been  so  unmindful  of  decency  and  good  feeling,  as  to  help  in 
bringing  upon  his  wife's  sister  and  household  the  anguish  and  the  shame 
which  their  daughter's  flight  could  not  fail  to  do.  Dyson,  now  the  pa- 
triarch of  the  neighbourhood,  who  also  lent  a  helping  hand  on  the 
elopement  night,  says  he  would  certainly  have  heard  the  rumour  of 
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Harrington's  having  a  living  wife,  if  there  had  been  any  such  rumour^ 
,  Out  there  was  none.  Moses  Evans  Is  the  husband  of  that  aunt,  whose 
strong  reiterations  of  Celia's  previous  knowledge  of  the  first  wife's  ex- 
istence we  have  mentioned.  He  knew  Harrington  well,  and  lived  near 
the  Barflelds.  He  says  there  was  never  any  report  in  the  neighbourhood 
about  his  having  another  living  wife  until  about  a  month  or  so  after  the 
marriage.  It  is  not  credible  that  Mrs.  Evans  had  heard  such  report  and 
never  told  her  husband.  Such  an  appetizing  piece  of  gossip  could  not 
have  been  kept  to  herself.  The  good  woman  has  confounded  the  time, 
as  it  is  natural  she  should,  and  that  her  memory  is  not  to  be  trusted  is 
conclusively  demonstrated  by  the  statement  she  made,  a  short  time  be- 
fore this  suit  was  filed,  to  one  of  the  attorneys  that  Celia  Barfield  would 
never  have  married  Harrington  if  she  had  known  he  was  already  a  mar- 
ried man.  Five  other  witnesses  corroborate  these  as  to  the  absence  of 
any  rumour  of  Harrington's  living  wife  before  his  marriage  with  Celia. 
It  was  not  long  after  that  event  that  the  rumour  became  rife,  and  it 
soon  developed  into  certainty. 

Levi  Barfield,  the  stricken  father,  had  already  determined  to  free 
his  mind  from  any  harassing  doubts  upon  this  matter,  and  had  sent 
Moses  Evans'  father  over  to  Mississippi  to  learn  the  truth.  He  found  the 
first  wife,  Matilda  Kelly.  Then  Mr.  Barfleld  went,  and  assurance  was 
made  doubly  sure.  Then  it  was  that  Mr.  Barfield  sent  the  female  mem- 
bers of  his  family  as  emissaries  to  his  daughter,  to  tell  her  the  appalling 
truth  he  had  learned,  and  to  conjure  her  to  quit  the  man  who  had  so 
foully  betrayed  her,  and  come  back  to  the  home  she  had  so  inconsider- 
ately left.  Her  answer  was — "  I  will  follow  William  Harrington  never 
mind  how  many  wives  they  say  he  has."  She  could  have  said  nothing 
else,  even  if  she  believed  what  they  had  told  her.  What  could  she  do 
but  cling  to  the  father  of  the  unborn  child,  whose  advent  might  throw 
suspicion  on  her  ante-nuptial  virginity.  She  best  knew  whether  that 
child  might  be  expected  to  see  the  light  before  the  usual  period  of  gesta- 
tion had  elapsed  from  the  marriage.  But  there  is  every  reason  to  sup- 
pose that  she  did  not  believe  the  story  about  the  first  wife  then,  and 
that  her  exclamation  that  she  would  follow  Harrington  was  only  the 
outbust  of  angry  defiance  of  her  tormentors.  Naturally  she  would  ask 
herself— how  is  it  possible  for  this  Matilda  Kelly  to  be  his  wife,  when  she 
does  not  bestir  herself  to  pursue  him.  She  would  not  have  far  to  come. 
She  knows  where  the  second  wife  is,  and  how  can  it  be  conceived  that 
she  can  deny  herself  the  revenge,  and  spare  him  the  punishment,  of  per- 
sonally confronting  the  guilty  husband,  and  by  her  presence  placing  an 
insurmountable  barrier  between  him  and  the  hapless  girl  whom  he  has 
vainly  sought  to  put  In  her  place. 

Marcad^  says,  c'est  seulement  au  moment  de  la  celebration  du 
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mariage  que  la  bonne  foi  est  n^cessaire,  et  alors  m^me  que  les  ^poux 
seralent  rest^  unis  longtemps  encore  apr^  la  d^oouverte  de  Terreur, 
cette  bonne  foi  primitive  suffirait  et  produirait  les  mSmes  effets  que  si 
elle  avait  continue  jusqu'a  la  declaration  de  nullite.  La  loi  devait  Stre 
indulgente  en  pareil  cas.    Explication,  Ibid.  621. 

But  the  testimony  leaves  the  impression  on  our  minds  that  Celi& 
never  believed  the  story  that  was  told  her,  and  the  death  of  all  the 
children  but  the  plaintiff  leaves  no  question  for  consideration  but  her 
good  faith  at  and  before  the  time  this  plaintiff  was  conceived. 

We  think  her  good  faith  is  proved  far  beyond  the  requirement  of 
the  law  as  approved  by  this  court  in  Morehouse's  case.  If  children 
begotten  during  the  existence  of  a  doubt  as  to  any  impediment,  and 
before  doubt  has  given  place  to  certitude,  are  held  to  be  entitled  to  the* 
rights  of  legitimate  heirs,  a  fortiori  must  this  child  who  was  conceived 
before  doubt  began,  be  held  entitled  to  the  same  rights.  It  is  not  im- 
probable that  Celia  Barfield  continued  in  disbelief  of  this  story  in  Ar- 
kansas. No  one  troubled  himself  about  it  No  one  pursued  him,  and 
80  ignorant  was  the  community  there  of  it,  that  after  her  death  he  mar- 
ried there  a  third  wife,  who  is  living  and  is  one  of  the  witnesses  to  the 
filiation  of  the  plaintiff  on  this  trial.  Two  of  this  man's  wives  have 
survived  him. 

The  plaintiffs  counsel  say :  It  is  not  an  insignificant  circumstance 
that  Levi  and  Margaret  Barfield  both  died  without  disinheriting  Celia. 
If  they  had  believed,  or  had  reason  to  suspect  that  she  knew  of  Har- 
rington's first  wife  when  she  married  him,  they  would  not  have  left  their 
other  children  to  the  uncertainty  of  being  confronted  by  her  issue, 
claiming  a  right  to  their  property.  But  the  probability  is  that  neither 
of  these  people  thought  of  wills  or  disinherison,  or  knew  anything  about 
the  law  regulating  the  rights  of  Gelia's  children.  Their  simple  way  of 
looking  at  it  was  from  the  moral  standpoint,  and  no  doubt  they  thought 
a  man  that  had  one  wife  could  not,  outside  of  a  Mohammedan  country, 
have  another  in  law,  and  any  children  born  of  such  other  wife  were  bas- 
tards, and  were  in  the  expressive  language  of  the  old  law,  the  children 
ot  nobody. 

As  good  faith  is  imputed  to  the  mother  of  the  plaintiff,  until  the 
contrary  be  clearly  shewn,  so  must  it  be  imputed  to  Ira  Barfield  and  his 
sister  Isabel  in  their  possession  of  the  property  under  the  belief  that  no 
other  heir  was  in  existence.  There  was  nothing  to  induce  them  to  be- 
lieve that  any  one  was  in  existence  who  could  rightly  claim  any  portion 
of  their  parents'  succession  but  themselves.  They  knew  nothing  of 
Gelia's  subsequent  history,  and  Gelia's  son  knew  so  little  of  them  that  it 
was  many  years  before  he  found  out  the  locality  of  his  mother's  mar- 
riage, and  the  home  of  her  family.    Gelia  had  not  been  heard  of  by  her 
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family  for  nearly  a  quarter  of  a  century,  and  her  brother  and  sister  are- 
entitled  to  the  benefit  of  their  plea  of  prescription.  The  defendants  ar& 
not  chargeable  with  the  rents  and  revenues  of  the  property  which  they" 
possessed  and  used  as  sole  heirs  in  good  faith,  before  notice  was  brought 
home  to  them  of  the  existence  of  an  heir,  previously  not  heard  of.  This 
suit  was  instituted  in  the  latter  part  of  1875.  The  verdict  of  the  jury 
gave  the  plaintiff  the  rents  only  for  1876  and  1877.  They  found  in  hi* 
favour  as  heir,  and  awarded  him  one  third  of  the  property,  and  we  think 
correctly.   Therefore 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is- 
affirmed. 


Ko.  831. 
Franklin  Garrett,  ilxEouTOR,  vs.  William  Bonner. 

Any  suit  between  a  citizen  of  this  and  another  State,  whether  in  rem,  or  in  personam,. 
is  under  the  act  of  ConicjresR  of  1875  removable  from  the  State  to  the  Federal 
court,  when  the  mattei?  in  dispute  exceeds  $600,  and  when  the  application  to- 
remove  is  made  at.  or  before  the  term  of  the  State  court  at  which  the  suit  could 
be  first  tried,  and  be.^^re  the  trial  thereof. 

An  hypothecary  actio'ji  against  a  third  possessor  of  mortcrafired  property  who  was 
not  a  party  to  the /previous  suit  and  jud^rment  of  the  plaintiff  a^rainst  the  former' 
owner  of  the  prr^perty  is  a  new  suit,  and  not  the  mere  continuation  of  the  pre- 
vious suit.        / 

Appearing?  and  fll'/ng  a  plea  of  prescription  in  the  State  court,  does  not.  under  the 
act  of  Confirrerss  of  1875  prevent  the  defendant  from  demanding:  a  removal  of  the- 
suit  to  the  Federal  court. 

When  a  defendant  has  filed  the  proper  application  and  bond  for  the  removal  of  the 
suit  to  the  F  ederal  court,  in  acase  where  he  had  the  legral  right  to  the  removal,  the 
jurisdictiori  of  the  Federal  court  will  not  be  affected  by  the  subsequent  death  of 

the  defendtiint,  and  the  execution  of  the  appeal  bond  by  his  executor. 

I 

APPEAL  ffrom  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land,   parsons,  J. 

Franklip,  Garrett  for  plaintiff  and  appellee. 

W,  W.  :^armer  for  defendant  and  appellant. 

The  opijnion  of  the  court  was  delivered  by 

Spencei^,  J.  This  is  a  hypothecary  action  to  compel  the  defendant 
to  pay  the^mount  of  a  judgment  for  $5258  75  and  interest,  or  deliver 
up  the  prfoperty  in  his  possession  to  be  sold  to  satisfy  it.  The  petition 
allying  tftiat  Bonner  was  an  absentee,  a  curator  ad  hoc  was  appointed 
to  represf^nt  him.  The  plaintiff  is  a  citizen  of  Louisiana,  and  the  de- 
fendant b1  citieen  of  Alabama.  The  petition  was  filed  April  12, 1876,  and 
citation  sferved  April  14, 1876,  on  the  curator  ad  hoc.  The  next  term  of 
the  oourtiafter  the  filing  and  service  of  this  suit,  began  on  Monday 
of  September  following.  On  twenty-fifth  of  September,  1876,  the  de- 
fendant api^eared  by  counsel  and  filed  a  plea  of  prescription.    On  the- 
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next  day,  September  26,  he. filed,  in  the  usual  form,  his  petition  and 
bond  for  removal  of  said  cause  to  the  Circuit  Court  of  the  United  States, 
under  the  statute  of  1875.  The  court  refused  to  grant  the  order, 
although  there  was  proof  that  the  value  of  the  lands  sought  to  be  held 
liable  to  plaintiff's  mortgage  exceeded  $500,  etc.  The  reasons  of  the 
judge  a  quo  are  not  given;  but  it  is  argued  here,  in  support  of  the  refusal 
to  transfer — 

First— That  this  is  an  action  in  rem,  and  that  the  act  of  Congress 
only  applies  to  actions  in  personam. 

Second— That  the  hypothecary  action  in  this  case  is  not  a  new  suit, 
tout  in  the  nature  of  an  auxiliary*  proceeding  for  execution  of  the  original 
judgment  of  Garrett  vs.  Sims. 

Third— That  by  pleading  prescription  before  filing  petition  for  re- 
moval defendant  voluntarily  admitted  jiuigdiction  in  the  State  court. 

We  do  not  think  either  of  these  objecl4ons  sufficient.  The  act  of 
1875  has  extended  the  jurisdiction  of  the  i^jederal  courts  up  to  the 
limits  of  the  Federal  constitution.  It  provide'^in  substance  that  any 
auit  of  a  civil  nature  at  law  or  in  equity,  when  theVpatter  in  controversy 
exceeds  $500,  etc.,  is  pending  between  citizens  of  difl(jprent  States,  it  may 
be  removed  on  application  of  either  party  made  at  oh  before  the  term  at 
which  said  suit  could  be  first  tried  and  before  trial  ^hereof.  The  act 
does  not  distinguish  between  actions  in  rem  and  in  pe^onam.  It  says 
*'any  suit  of  a  civil  nature,  at  law  or  in  equity."  It  \can  hardly  be 
affirmed  that  a  demand,  like  that  in  this  suit,  to  compeA  the  defendant 
to  pay  a  sum  of  more  than  35000,  or  to  surrender  proptVty  exceeding 
•$500  in  value,  is  not  a  civil  suit.  We  are  not  prepared  to  Way  that  it  is 
purely  an  action  in  rem  even.  It  is  a  real  action,  but  pai^takes  of  the 
nature  also  of  a  personal  one,  since  its  prayer  is  alternative.^ 

Nor  can  it  be  affirmed  that  this  is  not  a  new  suit,  bul\  only  a  con- 
tinuation of  a  former  one.  The  defendant  Bonner  was  never^  a  party  to 
the  suit  of  Garrett  vs.  Sims,  upon  the  judgment  in  which  tL^s  proceed- 
ing is  based.  ^ 

The  plaintiff's  third  proposition  would  be  good  if  this  reifcoval  were 
sought  under  the  judiciary  act  of  1789.  The  authoritiei^  cit^d  from  12 
M.  100  and  1  N.  S.  5i6  relate  to  that  act.  "^ 

If  the  conditions  required  by  the  act  of  1875  exist,  theV<?inoval 
must  be  ordered  if  applied  for  before  trial  and  at  or  before!  ^he  first 
term  at  which  the  cause  might  have  been  tried.  This  was  doipe  in  this 
-case,  and  the  removal  should  have  been  ordered. 

It  is  therefore  ordered  and  decreed  that  the  judgment  In  ifchis  case 
be  set  aside,  and  that  the  case  be  remanded  to  the  court  a  quQf'  with  in- 
fitructions  to  grant  the  removal  prayed  for  by  defendant,  uporA  ^^  com- 
plying with  the  law.  / 
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John  Chaffe  &  Bbo.  vb.  Joseph  Moroan.    J.  P.  Shultz,  Intebysnob.         |iii  ^^ 

A  party  who  in  one  suit  set  up  a^ title  of  ownership  to  certain  property,  is  not      ^^  ^^ 

thereby  estopped  from  afterward  claiming  moitg^ge  rii^hts  on  the  property,  as 1 

against  one  who  in  the  former  suit  denied,  and  contested  his  title  as  owner, 
and  who  was  in  no  way  injured,  or  induced  to  chanire  his  position  by  the  claim 
of  ownership  set  up  in  the  former  suit. 

The  settinfiT  aside,  for  any  cause,  of  the  sale  of  an  immovable  made  by  a  debtor  to 
his  creditor  who  had  a  mortj^ase  on  the  immovable,  will  not  impair  any  legal 
rights  on  the  property  which  the  creditor  had  in  virtue  of  his  mortgage. 

The  reasons  given  by  the  court  for  its  judgment  in  a  particular  case  form  no  part 
of  the  judgment,  and  hence  can  not  be  invoked  as  res  adjudicata  in  a  subse- 
quent suit  between  the  same  parties. 

Inscriptions  of  mortgage  can  only  be  erased  by  the  consent  of  the  parties  to  the 
mortgage,  or  by  the  effect  of  a,  decree  to  which  the  mortgagee  is  a  party. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Web- 
ster.    Turner ,  J. 

George  &  Taylor  for  plaintiffs  and  appellants. 

X.  B,  Watkins  for  intervenor  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Egan,  J.  On  the  third  of  November,  1869,  the  defendant,  Morgan, 
obtained  from  plaintiflfs,  commission  merchants  in  New  Orleans,  five 
thousand  five  hundred  dollars,  and  executed  his  promissory  note  in 
their  favor  for  the  amount,  due  one  year  after  date,  with  eight  per  cent 
interest  from  date.  On  the  twentieth  of  May,  1870,  he  executed  in  plain- 
tififig'  favor  a  mortgage  by  public  act  ujion  certain  lands  in  Bienville 
parish  to  secure  the  debt.  This  mortgage  was  duly  recorded  on  the 
sixth  of  June,  1870.  The  debt  being  still  unpai<i  on  the  twelfth  and 
thirteenth  of  June,  1872,  Morgan  conveyed  to  the  plaintiflfs  the  mort- 
gaged property  by  two  separate  acts  and  took  from  them  a  receipt  for 
fiftj'-five  hundred  dollars  on  account  of  the  mortgage  debt.  On  the 
twentieth  of  August,  1872,  seven  or  eight  days  after  these  conveyances, 
Shultz,  the  present  intervenor,  sued  the  defendant  and  attached  the 
lands  embraced  in  the  conveyances  to  plaintiflfs,  alleging  that  the  de- 
fendant was  about  to  dispose  of  a  large  part  of  his  property  to  defraud 
his  creditors  and  to  give  an  unfair  preference  to  some  of  them.  Chaflfe 
&  Brother  intervened,  claiming  the  property  as  owners  by  virtue  of 
their  said  titles  and  possession  under  them.  Shultz  answered  the  inter- 
vention that  the  titles  set  up  by  Chaffe  &  Brother  were  not  sales  for  a 
contemporaneous  price,  but  really  dations  en  paiement,  the  considera- 
tion of  which  was  an  old  debt  to  the  intervenors,  due  by  Morgan,  who 
was  insolvent;  that  the  same  were  intended  to  give  Chaflfe  &  Brother  an 
unfair  preference;  and  that  there  was  no  actual  delivery  of  the  property 
conveyed,  wherefore  the  titles  were  void  and  without  eflfect.    He  also 
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Bet  up  knowledge  of  Morgan's  insolvency  in  the  intervenors.  Upon 
these  issues  the  case  was  tried.  It  resulted  in  a  judgment  in  the  court 
below  in  favor  o(  Shultz,  maintaining  his  attachment  and  rejecting  the 
demand  of  the  intervenors.  This  judgment  was  affirmed  on  appeal. 
Subsequently  the  lands  were  sold  under  the  Shultz  judgment  and 
bought  in  by  him  for  largely  less  than  the  amount  of  the  Chaffe  mort- 
gage, which,  however,  had  meanwhile,  on  the  seventeenth  of  May,  1876, 
nearly  a  year  after  the  judgment  of  the  Supreme  Court,  been  canceled 
and  erased,  as  shown  by  the  certificate  of  the  parish  recorder,  at  the 
instance  of  Shultz's  attorney  upon  the  production  to  him  of  the  written 
receipt  given  by  Chaffe  &  Brother  to  Morgan  at  the  time  and  in  con- 
sideration of  the  before-mentioned  conveyances,  which,  as  we  have  seen, 
had  been  finally  decreed  void  and  without  effect.  The  present  suit  wae 
thereupon  instituted  by  Chaffe  &  Brother  against  Morgan  to  enforce 
their  debt  and  mortgage  against  the  land  covered  by  it ;  and  Shultz  in 
turn  intervened,  claiming  ownership  of  the  lands  by  virtue  of  his  pur- 
chase at  sheriff*s  sale  under  his  own  judgment  in  the  former  case,  which 
he  pleads  as  res  adjudicata  as  to  all  the  claims  eet  up  by  Chaffe  &  Bro. 
in  the  present  case,  and  that  plaintiffs'  mortgage  was  decreed  in  the 
former  case  to  have  been  given  in  fraud  and  to  be  null  and  void.  Ho 
furthermore  pleaded  as  an  estoppel  against  Chaffe  &  Brother,  the  before* 
mentioned  receipt,  and  the  proceedings  in  said  case,  and  the  deeds  or 
acts  of  conveyance  from  Morgan  therein  set  up  by  them  in  support  of 
their  claim  of  ownership  therein  asserted,  which  though  pronounced 
void  as  to  him,  were  and  are  valid  as  to  Chaffe  &  Brother  for  the  pur- 
poses of  the  estoppel.  He  furthermore  sets  up  the  cancellation  of  the 
mortgage  by  the  recorder  on  the  production  to  him  of  the  receipt  given 
by  Chaffe  to  Morgan  at  the  time  and  in  consideration  of  the  before- 
mentioned  conveyances.  Wherefore  he  prays  that  the  demands  of 
Chaffe  &  Brother  in  the  present  case  be  rejected,  and  that  he  be  quieted 
in  his  title  and  possession  of  the  lands  in  question,  and  further  pleaded 
five  years  prescription  against  plaintiffs'  note.  Upon  these  issues  the 
case  was  tried  below,  the  plea  of  res  adjudicata  having  been  by  counsel 
referred  to  tlie  merits.  There  was  judgment  in  favor  of  the  intervenor, 
quieting  him  in  his  title  and  possession  of  the  land  and  rejecting  the 
demand  of  plaintiffs  as  to  their  mortgage,  but  at  the  same  time  decree- 
ing in  their  favor  against  Morgan  personally  the  recovery  of  the  full 
amount  of  their  debt  and  interest  as  claimed.  From  this  judgment  the 
plaintiffs  alone  have  appealed. 

As  to  the  pleas  of  res  adjudicata  and  estoppel  set  up  by  Shultz  versus 
the  assertion  of  Chaffe's  mortgage  in  the  present  suit,  a  reference  to  the 
pleadings  and  issues  made  in  the  former  suit  of  Shultz  vs.  Morgan, 
Chaffe  &  Brother,  intervenors,  as  already  stated  in  this  opinion,  will 
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flhow  that  the  only  issue  tendered  by  Chaffe  &  Brother  was  their  title  to 
the  property  seized,  and  that  the  validity  and  legal  effect  as  such  of  the 
instruments  relied  upon  by  them  in  proof  of  title  was  expressly  denied 
by  Shultz.  Here  then  was,  to  say  the  least  of  it,  estoppel  against  estop- 
pel, which,  according  to  the  law  writers,  leaves  the  matter  at  large,  i.  e,, 
the  one  ofllsets  the  other.  In  Abbott  vs.  Wilbur,  22  An.  368,  it  was  cor- 
rectly announced  that  estoppels  are  not  barred  in  the  law,  for  the  object 
ot  the  administration  of  justice  is  to  discover  and  apply  the  truth,  and 
it  is  only  where  one  has  asserted  in  some  judicial  or  other  proceeding 
what  is  false,  to  bis  own  advantage  or  tha  Injury  ot  another,  that  he  will 
be  estopped  from  showing  the  truth.  The  same  principle  is  recognized 
by  all  the  elementary  writers.  See  Phillips  on  Evidence,  vol.  1,  sec.  378; 
Greenleaf 's  Evidence,  vol.  1,  sec.  204  and  note ;  Bigelow  on  Estoppel,  p. 
293,  Nos.  4  and  5. 

It  is  manifest  that  Shultz  was  in  no  way  injured  or  induced  to 
'Change  his  position  for  the  sum  by  Chafle's  assertion  of  title.  It  is 
however  well  settled  that  estoppels  can  not  be  set  up  against  law,  and 
-our  own  Civil  Code,  art.  1982,  expressly  provides  that  even  where  both 
parties  to  a  contract  set  aside  as  having  been  made  in  fraud  of  credit- 
ors, are  adjudged  to  have  been  in  fraud,  and  the  only  consideration 
was  a  sum  due  from  the  debtor  to  the  party  with  whom  he  contracted, 
the  parties  shall  be  placed  in  the  same  situation  in  which  they  were 
before  the  contract  complained  of  was  made.  A  fortiori  then  must  this 
be  true  where,  as  was  adjudged  at  the  instance  of  Shultz  himself,  the 
daiion  en  paiement  through  which  alone  Chaffe  claimed  title  was  ad- 
judged incomplete  and  inoperative  for  want  of  actual  delivery  of  the 
property. 

In  Judice  vs.  Kerr,  8  An.  462,  a  creditor  sued  to  set  aside  as  fraudu- 
lent and  simulated  a  sale  by  the  husband  to  the  wife,  who  joined  issue 
and  claimed  title.  The  sale  was  set  aside  as  fraudulent  and  void,  but 
the  right  of  the  wife  to  assert  her  legal  mortgage  on  the  property  was 
reserved  to  her.  In  Wilson  vs.  Curtis,  13  An.  601,  where  the  title  to 
property  seized  by  the  creditors  of  the  vendor  was  decreed  to  be  fraudu- 
lent and  void  in  a  suit  to  which  the  vendor  was  a  party,  it  was  held  that 
the  judgment  was  res  adjudicata  as  to  the  vendor's  claim  of  title,  but 
not  as  to  his  other  claims  upon  the  property;  and  that  if  he  have  any 
other  right  or  privilege  upon  the  property  he  should  have  an  opportu- 
nity of  showing  it  In  Millaudon  vs.  Allard,  2  La.  551,  this  court  held 
that  "  the  purchase  of  land  can  not  have  the  effect  of  destroying  the 
mortgage  claim  of  the  creditor  unless  the  title  passes  to  him,"  as  it  was 
expressly  adjudged  and  shown  it  did  not  to  Chaffe  &  Brother  in  this 
instance,  in  which  the  real  nature  of  the  transaction  has  been  clearly 
.shown.    See,  also,  1  Greenleaf,  sec.  211  and  212. 
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We  agree  with  Mr.  Justice  Slidell  in  the  case  of  Gridley  vs.  Conner, 
that  "  it  is  very  true  a  man  can  not  at  the  same  time  be  mortgagee  and 
owner  of  land,  but  it  does  not  follow  that  the  assertion  of  one  right 
estops  the  subsequent  assertion  of  the  other,"  and  that  in  that  case 
there  was  "  no  res  judicata  and  no  estoppel."  In  Bowman  vs.  McElroy 
&  Bradford,  14  An.  504,  the  court  refused  Bowman's  claim  of  title,  but 
reserved  to  him  his  mortgage  rights  upon  the  slaves  in  controversy. 

In  point  of  fact  the  mortgage  executed  by  Morgan  in  favor  of  Chalfe 
&  Brother  was  not  otherwise  involved  in  the  former  suit  than  for  the 
purpose  of  showing  Morgan  to  be  liable  to  attachment  by  reason  there- 
of, and  it  is  quite  evident  under  the  well-settled  jurisprudence  of  this 
State  that  had  possession  followed  the  execution  of  the  titles  to  Chaffe 
&  Brother  the  attachment  of  the  particular  land  conveyed  would  have 
fallen,  and  the  plaintiff,  Shultz,  would  have  been  put  to  his  direct  revo- 
catory action.  This  necessity  exists  in  all  cases  where  the  transaction 
or  contract,  whatever  its  form,  is  real  and  complete,  however  fraudulent 
and  liable  to  be  annulled  it  may  be.  So  it  was  with  the  mortgage  of 
Chaffe  &  Brother,  the  reference  to  which  in  the  opinion  of  the  court  in 
the  case  of  Shultz  vs.  Morgan,  Chaffe  &  Brother,  interveners,  by  no 
means  concluded  the  latter's  mortgage  rights,  which,  as  we  have  seen, 
were  reinstated  to  the  same  position  they  held  before  by  the  effect  of  the 
decree  declaring  the  nullity  of  their  title.  It  is  true  that  the  parties 
might  have  waived  the  revocatory  action  and  tried  the  validity  and 
effect  of  the  mortgage  in  the  same  action  had  they  chosen  to  do  so,  as 
they  did  not.  On  the  one  hand,  Chaffe  &  Brother  neither  asserted  nor 
sought  to  enfore  their  mortgage,  but  relied  upon  and  put  in  issue  their 
title  only  in  the  former  case,  while  on  the  other,  the  answer  of  Shultz  to 
their  intervention  neither  alleged  nor  prayed  fov  its  nullity  or  avoidance 
to  be  decreed,  and  the  court  did  not  so  decree.  As  before  remarked, 
what  was  said  in  the  opinion  of  the  court  in  that  case  in  regard  to  the 
mortgage  forms  no  part  of  the  decree,  and  can  only  be  properly  inter- 
preted as  one  of  the  reasons  of  the  court  for  sustaining  Shultz's  attach- 
ment, which  might  well  subsist  even  with  the  mortgage  in  full  force.  The 
reasons  for  judgment  may  and  often  do  serve  to  interpret  it  and  to  explain 
any  ambiguity,  but  it  has  often,  and  properly,  been  held  that  the  thing 
adjudged  will  be  found  not  in  the  opinion  but  in  the  decree  rendered. 
See  10  An.  261,  640;  12  An.  736.  In  Davidson  vs.  Carroll,  Hoy  &  Co.,  23 
An.  108,  the  court  said  :  "  The  reasons  given  by  the  court  for  judgment 
form  no  part  of  the  judgmcDt  itself,  and  the  judge  of  the  lower  court  is 
not  bound  by  the  expressions  used  by  the  Supreme  Court  outside  of  the 
decree,"  to  which  we  will  add,  for  fear  of  misapprehension,  unless  it  be 
in  some  matter  of  instructions  how  to  proceed  on  some  point  expressly 
ruled  by  this  court,  which  then  must  be  obeyed  as  the  thing  adjudged. 
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The  deeds  and  receipt  of  Chafife  to  Morgan  were  not  only  subject  to 
explanation  but  have  been  fully  explained,  and  were  at  the  termination 
of  the  former  suit  without  consideration  or  legal  effecty  not  only  as  be- 
tween Ohaffe  &  Brother  and  Morgan,  but  as  to  Shultz,  the  other  party 
to  that  litigation,  also,  and  should  have  been  so  held  as  to  Shultz  as  they 
were  as  to  Morgan  in  the  present  case  by  the  district  judge.  That  case 
was  decided  on  appeal  finally  in  July,  1875,  and  yet,  notwithstanding  his 
full  knowledge  and  notice  of  all  the  facts,  we  find  Shultz,  through  his 
attorney,  on  the  seventeenth  of  May,  1876,  presenting  to  the  recorder 
the  old  and  effete  receipt  of  Ohaffe  to  Morgan,  and,  without  the  knpwl- 
edge  or  consent  of  the  mortgagee,  demanding  and  procuring  the  cancel- 
lation and  erasure  of  the  Ohaffe  mortgage  on  the  lands  in  question,  and 
then  proceeding  to  effect  a  sale  of  them  under  fieri  facias,  ^t  which  he 
became  himself  the  purchaser,  or  rather  obtained  a  sheriff's  deed,  re- 
gardless of  the  mortgage  and  of  the  fact,  as  we  have  before  said, 
that  the  legal  effect  of  the  decree  in  the  former  case,  to  which  he  him- 
self was  so  prominent  a  party,  was  to  restore  Ohaffe  &  Brother  to  the 
same  position  they  occupied,  and  the  same  rights,  whatever  they  were, 
which  they  had  before  the  acceptance  of  title  from  Morgan.  This  was 
a  short  process  to  get  rid  of  the  Ohaffe  mortgage,  which,  whether  liable 
to  be  attacked  for  actual  or  constructive  fraud  or  not  could  not  be  thus 
summarily  disposed  of. 

Inscriptions  of  mortgage  can  only  be  erased  by  consent  of  the 
parties  to  the  mortgage^  or  by  the  effect  of  a  decree  in  a  proceeding  to 
which  the  mortgagee  is  a  party.  See  21  An.  401  and  cases  cited;  R.  0.  O. 
art.  3371  et  seq.  The  manner  in  which  this  erasure  is  authorized  and  pro- 
curable is  pointed  out  in  the  same  provisions  of  the  Oode  in  section  two, 
under  the  head  of  mortgages,  and  especially  articles  3374  and  3375. 
Another  and  very  different  statute  and  rule  prevails  where  a  third  per- 
son and  not  the  mortgagor  seeks  ex  parte  the  cancellation  or  erasure, 
as  for  instance  in  case  of  the  prescription  of  the  mortgage.  See  R  S. 
1870.  sec.  — .  This  ex  parte  cancellation,  without  the  knowledge  or  con- 
sent of  Ohaffe,  was  clearly  in  violation  of  law  and  of  their  rights,  and 
without  legal  effect,  and  can  not  be  recognized  by  this  court.  It  follows 
of  necessity  that  as  the  price  bid  by  Shultz  at  the  sheriff's  sale  was 
greatly  below  the  amount  of  the  special  mortgage  on  the  land  he  ac- 
quired no  title.    See  0.  P.  684;  1  H.  D.  62  and  81,  and  cases  cited. 

There  only  remains  the  intervenor's  plea  of  prescription  to  the 
mortgage  note  and  debt,  of  which  it  is  only  necessary  to  say  that  the 
receipt  of  Ohaffe  to  Morgan,  offered  by  intervenor  himself,  and  the  acts 
of  conveyance  for  account  of  the  debt,  besides  the  parol  testimony  of 
Morgan's  acknowledgment  of  its  continued  existence,  are  conclusive 
against  the  plea. 
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The  points  raised  in  the  two  bills  of  exception  of  plaintifb'  counsel 
have  already  been  sufficiently  considered  and  disposed  of  in  this  opinion^ 
and  need  not  be  further  discussed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  court  below  be  and  it  is  avoided  and  reversed,  except  in  so  far 
as  it  decrees  a  recovery  personally  against  the  defendant,  Morgan,  in 
which  respect  alone  it  is  affirmed;  and  it  is  now  decreed  that  the 
attempted  cancellation  of  the  mortgage  of  Morgan  to  John  Chaffe  & 
Brother  on  the  seventeenth  of  May,  1876,  be  and  it  is  declared  null  and 
void  and  of  no  efCact  in  law ;  that  said  mortgage  be  declared  to  be 
stili  in  existence  and  operation  against  the  lands  covered  by  it ;  that  the 
pretended  sheriff's  sales  under  fieri  facias,  issued  hi  the  case  of  J.  P, 
Bhultz  vs.  Joseph  Morgan,  John  Chaffe  &  Brother,  intervenors,  No.  28 
of  the  district  court  of  Webster  parish,  of  the  lands  embraced  in  said 
mortgage,  be  and  they  are,  as  well  as  all  deeds  and  titles  under  them, 
declared  illegal,  null,  and  void.  It  is  further  ordered  and  adjudged  that 
the  right  of  Shultz  and  bis  succession  and  heirs,  if  any  such  they  have, 
to  sue  for  and  procure  the  annullment  of  the  said  mortgage  in  favor 
of  John  Chaffe  &  Brother  for  any  legal  cause  affecting  the  same  in  the 
manner  and  subject  to  the  rules  applicable  to  such  actions,  be  and  it  is 
reserved.  It  is  further  ordered  and  adjudged  that  this  case  be  and  it  is 
remanded  to  the  court  below,  to  be  there  proceeded  with  according  to 
law  and  the  principles  of  this  opinion,  and  that  the  succession  of  J.  P. 
Shultz  pay  the  costs  of  this  appeal. 

Rehearing  refused. 


No.  798. 
J.  A.  &  E.  A.  Morris  vs.  J.  W.  Womble,  Sheriff. 

Although  it  is  proper  that  proceedings  for  a  mandamus  should  be  taken  in  the 
name  of  the  State,  yet  the  absence  of  that  form  will  not  be  fatal,  when  the  facts 
set  forth  in  the  petition  disclose  a  rifirht  to  the  writ,  and  there  was  a  proper 
prayer  for  it. 

Where  a  debtor  has  specially  mortffa«red  his  whole  plantation,  as  a  unit,  he  can  not 
demand  that  it  shall  be  sold  In  parts.  The  creditor  may  compel  the  sheriff  to 
seU  it  as  a  whole,  and  in  block. 

APPEAL  from  the  Twelfth  Judicial  ]>istrict  Court,  parish  of  Franklin. 
Smith,  J. 

Bichardson  &  Boatner  for  plaintiflb  and  appellees. 
A.  W,  Moore  for  defendant  and  appellant. 
The  opinion  of  the  court  was  delivered  by 

Spencer,  J.    Plaintifib  having  obtained  judgment  against  B.  E. 
Brannin  for  several  thousand  dollars  with  recognition  of  a  special  mort- 
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.gage  (of  date  1874)  on  the  uadivided  three  fourths  of  the  "  Bayou  Macon 
plantation/'  with  all  the  buildings  and  improvements  thereon,  and  con- 
taining 3530  acres,  more  or  less,  took  execution,  directing  the  sheriff  to 
:  seize  and  sell  said  plantation  in  block  and  as  an  entirety.  The  sheriiT 
proceeded  to  advertise  said  property  for  sale  in  lots  of  not  less  than  ten 
nor  more  than  fifty  acres,  in  disregard  of  plaintiffs'  instructions.  There- 
upon this  rule  was  taken  by  plaintiffo  on  the  sheriff  to  show  cause  why 
a  mandamus  should  not  issue  to  compel  him  to  sell  said  plantation  in 
block.  The  sheriff,  in  answer  to  the  rule,  excepts  that  the  proceeding  is 
irregular,  in  that  it  is  not  taken  in  the  name  of  the  State.  This  objection 
is  fully  met  by  the  case  of  Malain  et  al.  vs.  Judge  of  the  Third  Judicial 
District  et  al.,  29  An.  793,  where  we  held  in  effect  that  while  it  was  usual  and 
proper  that  proceedings  for  mandamus  should  be  taken  in  the  name  of 
the  State,  yet  the  absence  of  that  form  in  the  petition  would  not  be  fatal 
if  the  state  of  facts  set  out  disclosed  a  right  to  the  writ,  and  there  was 
.  a  proper  prayer  for  it— more  especially  as  if  the  writ  be  granted  it 
would  issue  in  the  name  of  the  State. 

The  sheriff  further  answers  that  his  advertisement  of  said  property 
for  sale  in  lots  as  stated  was  made  under  instructions  from  the  defend- 
.  ant  in  execution,  who  under  the  constitution  and  Ck>de  of  Practice  had 
the  right  to  so  direct  the  sale  to  be  made. 

We  have  frequently  held  of  late  (and  do  not  consider  the  question 
longer  an  open  one]  that  article  132  of  the  constitution  was  inoperative, 
•  except  to  the  extent  that  its  execution  is  provided  for  by  statute,  and 
that  the  act  No.  32  of  1877  repealed  all'laws  providing  the  modes  of  car- 
rying that  article  into  effect. 

Hence  the  mode  of  selling  the  '*  Bayou  Macon  plantation  "  in  this 
proceeding  must  be  governed  by  the  general  provisions  of  our  law,  and 
not  by  article  132  of  the  constitution. 

Where  the  ft,  fa,  issues  on  an  ordinary  judgment  the  debtor  un- 
'  doubtedly  has  the  right  to  point  out  the  property  he  desires  sold,  pro- 
vided the  property  pointed  out  be  available  and  sufficient.    C.  P.  646. 
But  when  the  property  is  specially  mortgaged  the  mortgage  creditor 
"  has  the  right  to  direct  the  seizure  of  the  property  mortgaged  to  him." 
C.  P.  648.    In  the  one  case  arid  the  other  it  is  the  duty  of  the  sheriff  to 
-  seize  and  sell  the  property  so  pointed  out,  whether  it  be  that  pointed  out 
by  the  debtor  or  the  property  mortgaged,  pointed  out  by  the  creditor. 
If  the  thing  seized,  even  under  an  ordinary  fi.  fa.,  be  indivisible  in  its 
nature,  as  a  horse,  a  house  and  lot,  etc.,  the  sheriff  can  not  sell  the 
debtor's  interest  in  a  designated  part  or  portion  of  that  thing.  He  might, 
perhaps,  with  the  consent  of  the  parties,  sell  an  aliquot  part  interest  in 
-*the  whole  thhig,  as  a  half  or  a  third. 

But  the  case  we  conceive  to  be  very  different  where  the  debt  for 

QQ  T 
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which  the  sale  is  made  bears  special  mortgage  on  the  thing  to  be  sold^ 
and  where  the  thing  has  been  mortgaged  as  an  entity,  a  unit,  and  thus 
made  by  contract  and  in  contemplation  of  the  parties  indivisible,  whether 
so  by  nature  or  not.  See  C.  0.  2109.  "  The  mortgage,"  says  article  3282 
C.  C,  "  is  in  its  nature  indivisible,  and  prevails  over  all  the  immovables 
subject  to  it,  and  over  each  and  every  portion."  We  then  have,  in  such 
case,  an  indivisible  right  operating  upon  an  indivisible  thing.  This  is 
the  idea  expressed  by  this  court  in  16  L.  163,  where  it  says:  '*  Property 
specially  mortgaged  can  not  be  sold  to  pay  part  of  the  debt  secured. 
The  mortgage  being  indivisible  in  its  nature,  clings  to  every  portion  of 
the  thing ;"  an  J  again  in  10  R.  45,  "  each  and  every  part  of  the  thing 
mortgaged  is  liable  for  each  and  every  portion  of  the  debt."  Thus 
where  a  plantation,  with  its  accessories,  has  been  specially  mortgaged, 
the  stock,  implements,  etc.,  thereto  attached  by  the  owner  and  therefore 
made  immovable  by  accession,  can  not  be  sold  separately  from  the 
plantation  itself,  no  more  than  can  a  house  or  other  building  on  it. 

When  the  law  gives  the  mortgage  creditor  the  right  to  seize  the 
whole  thing  mortgaged  it  gives  him  the  right  to  sell  the  whole  thing,  if 
it  be  indivisible  by  nature,  or  only  so  by  the  agreement  and  contract  of 
the  parties.    In  such  a  case  the  debtor  has  not  the  right  of  causing  the 

seizure  to  be  reduced  as  excessive  under  article C.  P.,  for  the 

reason  that  by  the  contract  of  mortgage  he  has  agreed  that  the  thing  is 
a  unit,  an  entity,  and  has  made  it  Indivisible  by  agreement,  and  sub- 
jected it  to  an  indivisible  right  which  operates  in  its  full  extent  upon 
every  part  and  portion  of  the  thing. 

The  impracticability  of  the  right  claimed  by  defendant  will  be  made 
more  manifest  when  we  consi  ler  it  in  connection  with  other  provisions 
of  the  Code  of  Praotic3.  Thus,  if  the  thing  mortgaged  chanced  to  be 
encumbered  with  a  special  mortgage  prior  to  that  under  which  it  is 
83ized,  there  can  be  no  adjudication  unless  the  price  bid  exceed  the  prior 
mortgage.  0.  P.  684.  So,  if  the  price  bid  exceed  the  prior  special  mort- 
gage, only  the  surplus  is  to  be  paid  over  by  the  purchaser.  C.  P.  706» 
718.  So,  when  the  sale  is  to  eatisfy  a  mortgage  debt  partly  due  and 
partly  not  due,  the  sale  must  be  for  cash  for  the  part  due  and  on  terms 
to  meet  the  credit  installments. 

In  the  case  of  the  prior  mortga2^e,  if  the  thing  mortgaged  be  sold  by 
piecemeal  and  to  different  purchaser?,  what  portion  of  this  prior  mort- 
gage will  each  purchaser  assume  ?  What  part  of  that  prior  mortgage 
will  bear  upon  each  part  of  the  thing  thus  sold  ?  And  what  part  of  his 
bid  will  each  purchaser  pay  over  as  surplus?  So  in  the  case  of  sale  to 
meet  due  and  undue  installments,  the  same  difficulties  and  inextricable 
confusions  would  be  encountered. 

These  difficulties  are  further  augmented  when,«8  in  this  case,  the 
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mortgage  debtor  only  owns  an  undivided  interest  in  the  thing  which  he 
has  mortgaged.  Joint  owners  can  not  be  said  to  own  any  designated 
individualized  material  part  of  the  thing  subject  to  the  joint  right.  Thus 
it  has  been  often  held  and  is  now  elementary,  that  one  who  is  a  joint 
heir  in  a  succession  can  not  sell  his  interest  in  any  particular  thing  be- 
longing to  that  succession.  So  one  who  is  a  joint  owner  of  a  tract  of 
land  can  not  claim  a  homestead  upon  it.  The  reason  in  both  cases  is, 
that  upon  liquidation  and  partition  the  portion  in  which  he  sells  his 
interest  or  on  which  he  claims  his  homestead  may  not  fall  to  him. 

We  conclude,  therefore,  that  where  a  debtor  has  specially  mortgaged 
a  plantation  a3  an  entirety,  a  unit,  to  secure  his  debt  he  has  rendered  it 
by  contract  indivisible,  and  that  he  can  not  demand  that  it  be  sold  in 
parts  and  by  piecemeal.  The  creditor  haa  the  right  to  have  it  sold  as  a 
whole,  and  in  block. 

The  court  ar/fxa  male  the  mandamus  peremptory  against  the  sherifL 
The  decree  is  correct,  and  is  affirmed  at  costs  of  respondent  in  both 
courts. 


No.  843. 
Wm.  M.  Gillaspie,  Guardian,  vs.  Citizens'  Bank  of  Louisiana  et  al. 

Minors,  who  are  beneficiary  heirs,  are  not  entitled  to  sue  for  the  recovery  of  any 
specific  property  belonffini?  to  the  succession  of  which  they  are  heirs,  or  the 
rents  of  the  same,  but  only  for  the. residuum  of  that  succession,  after  its  debts 
have  been  paid.  But  they  are  entitled  to  sue  to  reduce  the  amount  of  the  debts 
of  the  succession,  or  to  bring  into  the  succession  any  property  which  belongs 
to  it.  and  which  may  be  in  the  possession  of,  and  claimed  by  others. 

Under  the  charter  of  the  Citizens'  Bank  of  Louisiana  married  women  may  become 
stockholders,  and  as  such  may  lawfully  mortgage  their  property,  and  bind 
themselves  conjointly  and  in  solido  with  their  husbands.  And  they  may  validly 
renounce  their  rights  on  their  husbands'  propertv  in  favor  of  the  bank,  when 
their  husbands  own  its  stock. 

In  order  to  obtain  executory  process  against  property  mortgaged  to  it  by  a 
deceased  stockholder,  it  is  necessary  for  the  Citizens' Bank,  like  other  mortgage 
creditors,  to  serve  a  notice  of  the  order  of  seizure  and  sale  on  the  legal  repre- 
sentative of  the  deceased  stockholder's  succession,  or  on  his  heirs,  if  they  are 
of  age.  and  have  accepted  and  are  in  possession  of  the  succession. 

APPEAL  from   the  Fourteenth  Judicial  District  Court,  parish  of 
Richland.    Parsons,  J. 
Cobb  &  Gunby  for  plaintiff  and  appellee. 

Armand  Fitot  and  W.  W,  Farmer  for  defendants  and  appellants. 
The  opinion  of  the  court  was  delivered  by 

Marr,  J.  Dr.  Harrison  Jordan  and  his  two  children,  William  T. 
Jordan  and  Fannie  V.  Jordan,  wife  of  William  M.  Gillaspie,  owned  in 
equal  portions  a  large  quantity  of  land,  then  in  Morehouse  parish,  now 
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in  Bichland,  cultivated  in  cotton,  together  with  some  seventy  slaves,  and 
the  necessary  stock  and  farming  implements. 

In  1859  Mrs.  Gillaspie  and  her  brother  gave  separate  powers  of 
attorney  to  their  father,  authorizing  him  to  purchase  stock  in  the  Citi- 
zens' Bank,  and  to  mortgage  their  shares  in  the  property  as  security, 
and  as  required  by  the  charter  of  the  bank. 

Dr.  Jordan  purchased  of  divers  persons  shares  of  stock,  originally 
1000,  reduced,  in  accordance  with  the  amended  charter,  to  937  shares ; 
and  to  secure  the  amount  represented  by  the  original  stock,  $100,000, 
and  such  stock  loans  as  they  might  be  entitled  to  and  obtain.  Dr.  Jor- 
dan, in  his  own  right,  and  as  the  agent  and  representative  of  Mrs.  Gil- 
Istspie  and  William  T.  Jordan,  on  the  28th  June,  1859,  executed  a  mort- 
gage on  their  lands,  part  composing  the  "Trio"  plantation,  together 
with  the  slaves,  stock,  implements,  etc. 

As  owners  of  the  stock.  Dr.  Jordan  and  his  children  were  entitled  to 
a  stock  loan  of  S28,000,  which  they  obtained,  executing  a  stock  bond, 
jointly  and  in  solido,  for  the  amount,  renewable  annually,  according  to 
the  terms  of  the  charter. 

Of  the  $28,000  s^me  $14,030  were  paid  to  or  for  the  persons  from 
whom  Dr.  Jordan  purchased  the  stock ;  and  a  part,  perhaps  the  whole 
of  the  remainder,  was  put  as  capital  into  the  firm  of  Gillaspie,  Brewer 
&  Co.,  commission  merchants  of  New  Orleans,  established  about  July, 
1859,  composed  of  William  M.  Gillaspie,  James  Brewer,  and  Harrison 
Jordan.  This  partnership  terminated  in  March,  1861,  and  was  suc- 
ceeded by  Gillaspie,  Jordan  &  Co.,  W.  T.  Jordan  taking  the  place  of 
Brewer. 

Mrs.  Gillaspie  died  about  June,  1870,  leaving  two  minor  children, 
Pannie  T.  and  William  Gillaspie,  and  their  father,  William  M.  Gillaspie, 
surviving ;  and  Dr.  Harrison  Jordan  died  about  December,  1871,  both 
he  and  his  daughter  intestate. 

The  domicile  of  Dr.  Jordan  and  of  his  children  was  in  Louisiana 
from  1858  until  the  death  of  the  daughter  and  her  father.  There  was 
no  administration  of  their  respective  estates.  The  two  children  of  Mrs. 
Gillaspie  were  the  heirs  of  their  mother,  and  they  are  co-heirs  of  their 
uncle,  William  T.  Jordan,  in  the  succession  of  Dr.  Harrison  Jordan. 

In  December,  1871,  the  Citizens'  Bank  filed  a  petition,  alleging  the 
indebtedness  of  Dr.  Harrison  Jordan,  William  T.  Jordan,  and  Fannie 
Virginia  Jordan,  wife  of  William  M.  Gillaspie,  in  the  sum  of  $25,000, 
balance  of  the  stock  loan  of  $28,000,  with  ten  per  cent  interest  from  the 
first  of  January,  1863,  secured  by  mortgage  and  by  pledge  of  the  937 
shares  of  stock  ;  and  praying  for  the  seizure  and  sale  of  the  mortgaged 
property  and  pledged  stock.  No  mention  is  made  of  the  death  of  Mrs. 
Gillaspie  or  of  Dr.  Jordan;  but  the  petition  alleges  that  William  T.  Jor- 
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dan  is  the  actual  possessor  of  the  mortgaged  plantation,  and  prays  that 
demand  of  payment  and  notice  of  seizure  be  served  on  him.  The  judge 
granted  the  order,  and  directed  that  "  notice  of  this  order  of  seizure  and 
sale  be  given  to  William  T.  Jordan,  actual  possessor  of  the  mortgaged 
property,"  which  was  accordingly  done. 

The  sale  was  made  on  the  third  of  February,  1872,  and  the  mort- 
gaged property  and  the  stock  were  adjudicated  to  the  bank  at  the  price 
of  820,r00,  being  two  thirds  of  the  appraisement.  Pursuant  to  this  ad- 
judication, the  sheriff  conveyed  the  property  to  the  bank,  with  all  the 
rights  "which  the  former  owners,  Harrison  Jordan,  Mrs.  Fannie  Vir- 
ginia Oillaspie,  and  William  T.  Jordan,  had  in  and  to  said  property." 

The  bank  did  not  take  possession  ;  and  it  seems  to  have  been  un- 
derstood that  the  parties  in  interest  should  redeem  the  property.  In 
June,  1872,  Mrs.  Jordan  brought  suit  against  her  husband  for  a  separa- 
tion of  property,  alleging  his  embarrassment,  and  that  she  was  a  pro- 
fessional teacher  when  she  was  married,  that  she  had  supported  herself, 
and  was  still  able  to  do  so.  .  Service  was  accepted,  the  petition  was  filed, 
put  at  issue,  and  judgment  of  separation  rendered  and  signed,  all  on  the 
same  day.  The  evidence  offered  was  the  testimony  of  a  single  witness, 
proving  that  Mrs.  Jorian  was  a  teacher,  had  taught  school  at  his  house, 
and  in  his  opinion  was  capable  of  supporting  and  providing  for  hereelf. 

Whatever  may  have  been  the  intentions  of  these  parties  originally, 
there  was  an  agreement  in  writing  between  Jordan  and  Oillaspie,  dated 
January  14, 1874,  that  the  title  to  the  property  sold  to  the  bank  in  Feb- 
ruary, 1872,  which  was  purchased  by  them  from  the  bank  after  that  sale, 
should  be  one  undivided  half  to  W.  T.  Jordan,  one  undivided  fourth  to 
Oillaspie,  and  one  undivided  fourth  to  his  children,  William  and  Fannie 
T.  Oillaspie. 

On  the  fourth  of  May,  1875,  the  Citizens'  Bank  sold  and  conveyed  to 
Mrs.  Jordan,  separate  in  property  from  her  husband,  by  judgment,  the 
entire  mortgaged  property  and  bank  stock,  for  the  sum  and  price  of 
$38,987,  of  which  $8665  in  cash,  a  note  to  her  own  order  for  ^13,322,  bear- 
ing interest  at  eight  per  cent,  with  the  privilege  of  extending  the  pay- 
ment from  year  to  year,  on  paying  the  interest,  and  the  sura  of  81903  of 
the  principal,  and  the  remainder,  $12,000,  in  a  stock  note,  renewable, 
and  bearing  ten  per  cent  interest. 

William  M.  Oillaspie  having  qualified  as  guardian  of  his  two  chil- 
dren in  March,  1876,  brought  this  suit  in  order,  as  stated  : 

1st :  To  annul  the  sale  made  by  the  Citizens'  Bank,  on  the  fourth  of 
May,  1875,  to  Mrs.  E.  F.  Jordan  ; 

2d:  To  annul  the  judgment  separating  Mrs.  Jordan  and  her  hus- 
band, 80  far  as  it  may  prejudice  plaintiff's  rights  ; 

3d :  To  annul  the  aalo  made  by  the  sheriff  to  the  bank  on  the  third 
of  February,  1872 ; 
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4th :  To  annul  the  mortgage  of  the  28th  June,  1859,  in  favor  of  the 
Citizens'  Bank,  on  general  grounds  applicable  to  the  whole  contract  and 
special  grounds  applicable  to  the  one  undivided  third  of  Mrs.  Gillaspie 
in  the  Trio  plantation ; 

5th :  To  have  plaintiflf,  in  his  capacity  of  guardian,  recover  for  the 
mihors  and  obtain  possession  of  one  undivided  third  of  the  plantation, 
as  heirs  of  their  mother,  and  one  undivided  half  of  one  undivided  third, 
as  heirs  of  their  grandfather,  Harrison  Jordan. 

The  bank  excepted  that  plaintiff  was  not  guardian ;  and  this  was 
overruled  on  the  production  of  authentic  proof  of  his  appointment  as 
such  by  the  proper  court  in  Mississippi.  The  bank  excepted  on  other 
grounds,  one  of  which  was  that  the  court  was  witliout  J-urisdicUon  so 
far  as  the  demand  of  plaintiff  for  rents  aifd  for  the  value  of  the  personal 
property  sold  under  the  mortgage  is  concerned,  the  domicile  of  the  bank 
being  in  the  parish  of  Orleans ; 

2d :    Prescription  of  one,  three,  four,  five,  and  ten  yeare  ; 

3d :  That  the  heirs  of  Mrs.  Gillaspie  can  not  maintain  an  action  to 
recover  the  property  without  tendering  at  least  the  one  third  of  the  debt 
to  the  bank  for  which  she  was  liable  iri  aoUdo,  viz.,  99333  33  ; 

4th :  That  they  can  not  maintain  a  suit  for  the  ownership  and  pos- 
session of  the  property  of  their  ancestor,  Harrison  Jordan,  without 
pajing  the  debts ; 

5th :  That  out  of  the  bid  by  the  bank,  $20,000,  the  costs,  taxes,  and 
$19,392  73  of  the  debt  due  on  the  property,  were  paid,  which  sums  have 
neither  been  refunded  nor  alleged  to  have  been  offered  ; 

6th :  That  plaintilT  does  not  allege  that  the  minors  have  accepted  the 
succession  of  their  mother  unconditionally,  as  in  fact  they  have  not  done. 

The  bank  also  answered,  giving  the  entire  history  of  this  business, 
which  we  have  endeavored  to  condense. 

Mrs.  Jordan  by  way  of  exception  alleges  the  reality  of  the  judgment 
of  separation ;  and  that  it  can  not  be  attacked  collaterally.  She  also 
pleads  the  prescription  of  one,  two,  three,  four,  and  ten  years  ;  and  she 
charges  that  Gillaspie  was  well  aware  of  the  rendition  of  said  judgment, 
and  took  an  active  interest  in  having  it  rendered ;  and  that  his  attack 
on  it  is  in  bad  faith  and  fraudulent. 

She  also  alleges  that  she  has  reduce!  the  original  mortgage  by 
payment  of  interest  and  part  of  the  purchase  price  more  than  $12,000 ; 
and  that  it  is  inconsistent  and  illegal  pleading  for  plaintiff  to  claim  one 
half  the  property  without  first  having  said  mortgage  annulled  and  can- 
celed, or  without  first  tendering  to  her  the  one  half  of  the  amount  which 
she  has  paid  in  reduction  of  the  mortgage. 

She  also  answers,  stating  the  history  of  her  connection  with  the 
property ;  and  concluding  with  a  prayer  that  in  the  event  of  her  eviction 
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she  be  not  tarned  out  of  possession  until  the  sum  of  $13,218  95,  expend- 
ed by  her  for  taxes  and  improvements,  be  re-imbursed,  with  interest. 

William  T.  Jordan  answers  at  length,  Eilleging  advances  made  to  the 
mother  of  the  minors,  and  large  payments  made  by  him  for  taxes  in 
1869, 1870, 1871,  for  levees,  etc.,  and  to  the  bank,  for  which  he  prays  for 
judgment  in  reconvention. 

The  judgment  of  the  district  court  recognized  the  minors  as  heirs 
of  their  mother  and  of  their  grandfather,  and  decreed  them  to  be  owners 
of  one  half  the  property  in  indiviao.  It  also  decreed  the  nullity  of  the 
eale  to  the  bank  of  February  3, 1872,  as  well  as  of  the  sale  by  the  bank 
to  Mrs.  Jordan,  May  4, 1875 ;  and  condemned  the  bank  and  William  T. 
Jordan,  iyi  aolido,  to  pay  rent  at  the  rate  of  $1500  per  year  from  December 
27, 1871,  to  May  4, 1875,  and  the  Citizens*  Bank  and  Mrs.  Jordan  to  pay, 
in  solido,  rent  at  $1500  a  year  from  May  4,  1875,  until  delivered,  being 
the  one  half  of  the  rental  value  of  the  property. 

From  this  judgment  all  the  defendants  appealed :  and  the  plamtifT, 
in  his  answer,  asks  that  the  judgment  be  so  amended  as  to  decree  the 
nullity  of  the  mortgage  of  June  28, 1859,  as  a  whole,  and  specially  as  to 
the  one-third  interest  of  Mrs.  Gillaspie ;  and  that  the  judgment  of  sepa- 
ration be  decreed  a  nullity  in  so  far  as  it  affects  the  rights  of  the  minors. 

So  far  as  the  exception  of  want  of  tender  is  concerned,  but  little  need 
be  said.  The  case  is  not  analogous  to  that  in  which  a  third  person,  a 
stranger,  buys  at  a  judicial  sale,  and  pays  the  price,  which  is  used  in  dis- 
charging liabilities  for  which  the  heirs  were  bound.  The  bank,  the  seizing 
creditor,  was  the  adjudicatee ;  and  the  debt  was  not  actually  paid. 

As  to  the  same  plea  set  up  by  Mrs.  Jordan,  her  purchase  from  the 
bank  was  at  private  sale ;  and  she  can  not  invoke  the  rules  applicable 
to  judicial  sales.  Moreover,  and  this  is  true  with  respect  to  both  these 
parties,  these  minor  children  can  not  recover  and  obtain  possession  of 
the  property.  The  law  makes  them  beneficiary  heirs;  and  they  can  only 
receive  their  share  of  the  residuum  after  the  payment  of  the  debts  of 
the  two  successions. 

The  pleas  of  prescription  need  not  now  be  noticed,  nor  the  other 
exceptions  specially.  The  beneficiary  heirs,  while  they  can  not  be 
allowed  to  recover  and  obtain  possession  until  the  debts  are  paid,  may 
certainly  maintain  any  action  that  may  be  necessary  either  to  reduce 
the  amount  of  the  debts  of  the  succession,  or  to  bring  into  it  property 
which  belongs  to  it  which  may  be  in  the  possession  of  and  claimed  by 
others. 

With  respect  to  the  rents  of  this  property,  as  these  heirs  are  benefi- 
ciary heirs  the  rents  do  not  belong  to  them :  they  belong  to  the  succes- 
aions  of  their  mother  and  grandfather :  and  will  be  assets  for  the  pay- 
ment of  the  debts,  if  such  rents  are  due  and  recoverable. 
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As  to  the  mortgage  of  June  28, 1859,  we  can  not  imagine  what  law- 
Is  violated  by  it.  The  bank  did  not  sell  the  stock  to  Dr.  Jordan  and  hi^ 
children.  The  owners  of  the  stock  sold  it  with  the  consent  of  the  bank. 
So  much  of  section  four  of  the  charter  as  declares  that  the  mortgages- 
given  by  the  stockholders  shall  remain  as  a  perpetual  pledge  to  the- 
holders  of  the  bonds,  etc.,  must  be  construed  in  connection  with  section 
28,  which  specially  authorizes  the  stockholders  to  sell  and  transfer  their- 
stock,  provided  the  proposed  transferee  "shall  furnish  a  mortgage  to- 
the  satisfaction  of  a  majority  of  the  directors." 

There  is  nothing  in  the  law,  nor  is  there  any  thing  in  the  charter,, 
which  forbids  women,  married  or  single,  to  become  stockholders,  and  to- 
mortgage  their  property  to  the  bank.  Section  25  of  the  charter  enables- 
wives  to  bind  themselves  conjointly  and  in  solido  with  their  husbands ; 
tmd  to  renounce,  cede,  mortgage,  and  hypothecate  their  rights,  privi- 
leges, or  property;  as  well  dotal,  as  of  any  other  nature  or  kind. 

This  section  must  be  construed  with  reference  to  the  general  laws^. 
which  forbid  the  wife  to  bind  herself  or  her  property  for  the  debts  of 
the  husband.  The  charter  of  the  bank  does  not  profess  to  repeal  these 
general  laws ;  and  it  simply  enables  the  wife  to  mortgage  her  property 
and  to  bind  herself  conjointly  and  in  solido  with  her  husband  when  she- 
exercises  her  lawful  right  and  becomes  a  stockholder. 

The  power  of  renunciation  was  necessary,  or  thought  to  be  so,  be- 
cause, at  the  time  this  charter  was  adopted,  April,  1833,  the  opinion 
prevailed  to  some  extent  that  the  wife  was  forbidden  by  article  2412  of 
the  C.  C.  to  renounce,  in  favor  of  the  mortgagee  or  vendee  of  her  hus- 
band, her  matrimonial  righta  on  his  property.  In  Gasquet  vs.  Dimitry». 
9  La.  585,  decided  in  June,  1836,  this  court  so  decided,  after  able  and 
exhaustive  argument.  Judge  Mouton  dissenting.  The  Legislature  put 
the  matter  at  rest  by  the  act  of  1835,  p.  153,  which  is  the  existing  law* 
What  this  section  25  of  the  charter  means  is  that  the  wife  may  mortgage- 
her  property  and  bind  herself  with  her  husband  when  she  owns  the 
stock ;  and  that  she  may  renounce  her  matrimonial  rights  when  her 
husband  owns  the  stock  and  mortgages  his  property. 

The  last  clause  of  section  24  of  the  charter  has  been  evidently  mis- 
interpreted by  the  defendants.  It  declares  that  *'  all  property  mortgaged 
to  said  corporation,  for  any  purpose,  may  be  seized  and  sold  at  any 
time,  according  to  law,  in  whatsoever  hands  or  possession  the  same- 
may  be  found,  notwithstanding  any  alienation  thereof,  or  change  of 
possession  by  succession  or  descent  to  heirs  or  legatees  by  last  will  and 
testament,  or  otherwise,  in  the  same  manner  as  if  the  same  was  in  the^ 
possession  of  the  original  mortgagor." 

To  understand  the  meaning  of  this  clause  in  the  charter  we  must, 
recur  to  the  jurisprudence  then  existing. 
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As  late  as  1843,  in  Erwin  vs.  Lowery,  vi.  Rob.  28,  this  court  held  that- 
executory  process  could  not  issue  where  the  mortgagor  was  dead  :  and 
in  the  case  of  Lowery  vs.  Erwin,  vi.  Rob.  192,  the  court  decided  that  the- 
order  of  seizure  and  sale  can  not  issue  against  a  succession  in  course  of 
administration. 

Boguille  vs.  Faille,  1  An.  205,  decided  in  1846,  settled  the  law  diflfer- 
ently.  The  court  said  the  mortgage  creditor  was  entitled  to  go  into  the- 
courts  of  ordinary  jurisdiction  and  have  the  mortgaged  property  seized 
and  sold ;  and  subsequent  jurisprudence  has  confirmed  this  doctrine. 

Section  24,  therefore,  means  that  the  bank  shall  have  the  right,  whicb 
without  such  special  law  it  would  not  have  been  permitted  by  the  courts- 
at  that  time  to  exercise,  to  seize  and  sell  the  property  mortgaged  to  it,. 
although  the  mortgagor  be  dead,  and  his  succession  in  process  of  admin- 
istration. According  to  the  present  jurisprudence,  the  pact  de  non  alien- 
ando  secures  to  the  mortgage  creditor  all  that  this  clause  in  the  charter 
secured  to  the  bank  ;  but,  as  we  have  seen,  for  more  than  ten  years  after- 
the  granting  of  this  charter  the  courts  maintained  that,  in  case  of  death 
the  mortgage  creditor  was  compelled  to  go  into  the  probate  court  and 
there  enforce  his  rights  "  in  concurso  according  to  his  rank  in  relation 
to  the  other  creditors,  and  in  due  course  of  administration."  VL  Rob.. 
p.  28. 

It  never  was  intended,  by  this  section  25,  to  permit  the  bank  to  seize- 
and  sell  the  mortgaged  property  otherwise  than  "  accordii^g  to  law ;"' 
that  is,  in  accordance  with  the  laws  governing  this  form  of  proceedhag.. 
The  Code  of  Practice  requires  notice  to  the  debtor,  which  is  given  by 
serving  on  him  a  copy  of  the  order  of  seizure  and  sale.  If  he  be  absent 
and  not  represented,  the  court  must  appoint  an  attorney  to  represent 
him,  to  whom  notice  must  be  given,  and  contradictorily  with  whom  the 
seizure  and  sale  shall  be  prosecuted.  Articles  735,  736,737.  If  the  debtor 
be  dead,  notice  must  be  given  to  his  legal  representative,  executor,  ad- 
ministrator, tutor  of  the  heirs,  whoever  actually  administers  the  succes- 
sion, or  to  the  heirs,  where  they  are  of  age,  have  accepted,  and  are  in 
possession.  Dupuy  vs.  Bemiss,  2  An.  509 ;  Nicholls  vs.  Grice,  6  An.  446  ;: 
McCalop  vs.  Fluker,  12  An.  551. 

No  law  authorizes  service  of  notice  on  the  "  actual  possessor  "  of 
the  property.  The  notice  is  in  lieu  of  the  citation  which  would  be  re- 
quired in  an  ordinary  action  ;  and  it  must  be  served  on  a  person  on 
whom  citation  might  have  been  served  in  an  action  against  the  mortga- 
gor in  personam. 

The  plainti£f  and  his  wards  have  no  interest  to  demand  the  nullity 
of  the  judgment  of  separation  between  Mrs.  Jordan  and  her  husband  ;; 
and  they  have  no  right  to  demand  and  recover  either  the  shares  of  the- 
property  inherited  by  them,  or  any  aliquot  part  of  the  rents  which  may- 
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be  chargeable  against  those  who  have  occupied  the  land  It  is  indis- 
pensable that  there  should  be  an  administration  of  the  successions  of 
Mrs.  Fannie  Virginia  Gillaspie  and  of  her  father ;  that  the  claims  of  the 
creditors  of  both  be  adjusted  ;  and  that  the  demands  of  the  one  of  these 
successions  against  the  other,  and  of  these  successions  against  others, 
be  settled  in  due  course  of  administration. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  read  thus :  "  That  the  sale  by  the 
sheriff  to  the  Citizens*  Bank  on  the  third  day  of  February,  1872,  in  the 
Buit  by  executory  process,  No.  193  of  the  docket  of  the  district  court  in 
And  for  the  parish  of  Richland,  entitled  the  Citizens'  Bank  of  Louisiana 
vs.  H.  Jordan,  Wm.  T.  Jordan,  and  Mrs.  F.  V.  Gillaspie  and  Husband, 
And  the  sherifTs  deed  to  the  bank  of  date  February  7, 1872,  in  confirma- 
tion of  the  said  sale,  be  and  the  same  are  hereby  declared  to  be  null, 
void,  and  of  no  effect ;  that  the  sale  and  conveyance  made  by  the  Citi- 
zens' Bank  of  Louisiana  to  Mrs.  Elizabeth  F.  Harrison,  wife  of  William 
T.  Jordan,  passed  before  Felix  Grima,  notary  public,  of  the  city  of  New 
Orleans,  on  the  fourth  day  of  May,  in  the  year  1875,  be  and  the  same  is 
hereby  declared  to  be  null,  void,  and  of  no  effect :  that  the  property  in 
the  said  sheriff's  deed  and  in  the  said  conveyance  of  May  4, 1875,  men- 
tioned and  described  be  and  the  same  is  hereby  declared  to  be  the  prop- 
erty of  William  T.  Jordan,  to  the  extent  of  one  undivided  third ;  of  the 
^succession  of  Mrs.  Fannie  Y.  Gillaspie,  to  the  extent  of  one  undivided 
third ;  and  to  the  succession  of  Harrison  Jordan  to  the  extent  of  one 
undivided  third ;  that  the  mortgage  of  date  June  28,  1869,  granted  by 
Harrison  Jordan,  Wm.  T.  Jordan,  and  Mrs.  Fannie  V.  Gillaspie,  then  wife 
of  William  M.  Gillaspie,  to  the  Citizens'  Bank  of  Louisiana,  by  act 
passed  before  Adolphe  B^ulousquie.  notary,  of  the  city  of  New  Orleans, 
be  re-instated,  and  declared  to  have  all  the  force  and  effect  which  it  had 
at  the  date  of  the  filing  of  the  petition  of  the  Citizens'  Bank  in  the  suit 
No.  193  of  the  docket  of  the  district  court  in  and  for  the  parish  of  Rich- 
land, that  is,  on  the  20th  day  of  December,  1871 ;  that  the  rights  of  the 
succession  of  Mrs.  Fannie  Y.  Gillaspie  and  of  the  succession  of  Harrison 
Jordan  to  sue  for  and  to  recover  the  rents  and  revenues  of  the  Trio 
plantation  of  and  from  the  Citizens'  Bank  and  William  T.  Jordan  and 
Mrs.  Elizabeth  F.  Harrison,  wife  of  William  T.  Jordan,  for  and  during 
the  time  that  they,  or  any  of  them,  have  claimed  to  own  or  have  used 
And  occupied  the  same,  be  and  the  same  are  hereby  reserved  ;  that 
as  thus  amended  the  said  judgment  be  affirmed ;  that  the  said  judg- 
jnent  appealed  from  be  and  the  same  is  hereby  in  all  other  respects  an- 
nulled, avoided,  and  reversed  ;  and  that  plaintiff,  appellee,  pay  the  costs 
of  this  appeal,  and  that  defendants,  appellants,  pay  the  costs  in  the 
district  court. 
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No.  826. 
The  State  vs.  James  Swayze. 

When,  on  the  application  of  the  counsel  of  an  accused  on  trial  for  m  urder ,  the  j  udsre 
promises  to  put  his  charge  to  the  jury  in  writing,  and  up  to  the  close  of  the 
trial  has  failed  to  do  so,  the  mere  fact  that  the  pounsel  for  the  accused  re- 
nounced his  rifirht  to  a  written  charge,  for  fear  that  the  additional  delay  neces- 
sary to  enable  the  judge  to  write  out  his  charge  might  prejudice  the  jury  against  48  4^ 
the  accused,  will  not  impair  the  right  of  the  accused  to  anew  trial  on  the  ground  30  i^^il 
that  the  judge  failed  to  give  the  written  charge.                                                                    _S0  *89| 

This  court  will  grant  new  trials  in  criminal  cases,  but  only  on  pure  questions  of  ^  ^^j 

law.  - 

The  charge  of  the  judge  in  a  criminal  case  that  "where  the  killing  is  proved,  malice 
is  presumed  by  the  law  from  the  fact  of  killing,"  is  erroneous.  It  is  from  the 
surrounding  circumstances,  and  not  from  the  act  of  killing  that  malice  is  to  be 
inferred,  and  to  be  inferred  by  the  jury,  and  not.  as  an  implication  of  law.  to  be 
applied  by  the  court. 

The  State  has  no  right,  on  cross-examination  of  the  defendant's  witness,  to  ques- 
tion the  latter  as  to  any  fact  not  connected  with  the  matters  stated  by  him  in  his 
direct  examination. 

The  judge  presiding  at  a  criminal  trial  has  no  authority  to  state  in  the  hearing  of 
the  jury,  that  a  certain  explanation  given  by  a  witness  for  the  State  "was  a  most 
important  and  material  explanation." 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Catahoula. 
Smith,  J. 

W.  K  Potts,  District  Attorney,  for  the  State. 

Chas.  J.  Boatner  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  The  verdict  against  defendant  is  "  guilty  of  murder, 
without  capital  punishment."  In  accordance  with  that  verdict,  he  was 
sentenced  to  Imprisonment  in  the  Penitentiary  for  the  term  of  his  natu- 
ral life,  and  has  appealed  to  this  court. 

To  obtain  the  reversal  of  the  iudgment  pronounced  against  him,  he 
relies  on  four  grounds : 

1.    That  his  motion  for  a  new  trial  was  improperly  denied. 

2  and  3.  That  the  judge  erred  in  admitting  against  him  evidence 
which  he  considers  as  illegal,  in  refusing  to  charge — as  he  was  requested 
to  do — matters  of  law,  and  in  charging  as  law  applicable  to  this  case  an 
erroneous  construction  of  the  law  itself. 

4.  That  he  improperly  interfered  in  the  trial,  by  expressing  his 
opinion  of  the  value  and  weight  of  the  testimony  of  a  witness,  while  it 
was  being  delivered  to  the  jury. 

I. 

Before  the  trial  and  out  of  court,  the  prisoner's  counsel  informed 
the  judge  that  he  desired  him  to  deliver  in  writing  his  charge  to  the 
jury.  Do  you  in  fact,  asked  the  judge?  I  do,  answered  the  counsel. 
The  reply  was,  either  I  will  prepare  it  or  prepare  myself  to  make  it. 
When  the  argument  was  closed,  the  counsel  inquired  of  the  judge 
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whether  he  had  prepared  the  charge,  as  he  had  been  invited  to  do.  He- 
stated  that  he  had  not,  but  that  if  the  counsel  insisted,  he  would  ad- 
journ court  and  do  so.  The  jury  had  then  been  confined  for  two  days, 
and  two  nights.  Apprehending — as  he  swore  he  did — that,  by  requiring^ 
them  to  be  confined  another  night  and  perhaps  another  day,  he  would 
incense  them  against  his  client,  the  counsel  did  not  insist  on  the  desired 
and  promised  charge. 

The  counsel  testified  that  the  reason  why  he  was  particularly  anx- 
ious for  a  written  charge  was  that — on  a  previous  occasion — the  Judge 
had  expressed  an  opinion  highly  unfavorable  to  the  accused.  What  it 
was,  we  are  not  informed.  The  trial  of  this  case  seems  to  have  beea 
strictly,  but  fairly  conducted:  the  record  does  not  contain  the  least  traco^ 
of  any  prejudice  against  the  prisoner. 

The  important  question  here  presented  is:  under  the  circumstances^ 
which  we  have  related,  ought  the  judge  to  have  given  a  written  charge^ 
without  requiring  the  counsel  to  insist  upon  it  ?  It  is  true  that  the  re- 
quest so  to  charge  had  been  irregularly  made,  but — howsoever  irregu- 
lar it  was — that  request  had  been  acceded  to,  and  the  judge  had 
promised  to  deliver  the  charge  in  the  desired  form,  arid — we  believe — 
should  not,  at  a  critical  moment,  have  thrown,  on  the  prisoner's  counsel,, 
the  responsibility  of  incurring  the  jury's  displeasure. 

There  is  an  unimportant  difference  between  the  statements  on 
which  the  application  for  a  new  trial  is  based,  and  those  certified  to  m 
the  bill  of  exception:  but,  whether  taken  separately  or  collectively,  they 
impress  upon  the  mind  the  conviction  that  the  counsel  relied  on  the 
judge's  promise,  that  he  expected  a  written  charge,  and  that — by  the- 
judge's  unintentional  failure  to  prepare  it  in  advance — he  was  placed 
under  a  moral  and  difficult  restraint,  which  Is  more  easily  understood 
than  described,  and  from  the  fetters  of  which  he  could  extricate  him- 
self but  by  renouncing  an  indisputable  privilege,  the  exercise  of  which 
he  considered  of  vital  importance  to  his  client  It  does  not  appear  that 
his  renunciation  was  a  free  and  untrammeled  one;  at  least,  there  is  a 
serious,  a  reasonable  doubt  that  it  was,  and  the  benefit  of  that  doubt 
should  not  have  been  refused  to  one  whose  life  was  at  stake,  and  whose 
entire  liberty  has  been  declared  forfeited  by  the  verdict  rendered 
against  him. 

We  admit — as  contended  by  the  district  attorney — that,  when  the- 
motion  for  a  new  trial  Is  based  on  exclusively  the  appreciation  of  facts,, 
the  discretion  of  the  district  judge  Is  unlimited,  absolute,  and  his  decis- 
ion thereon  final  and  Irrevocable — but  when,  In  an  application  for  a  new 
trial  or  otherwise,  and  from  established  facts,  there  flows  a  question  of 
law,  our  jurisdiction  extends  to  that  question,  and  we  have — then — tho^ 
constitutional  power  to  review  the  decision  of  the  lower  court    11  A* 
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-478.     In  this  instance,  though  he  was  not  peremptorily  denied,  the 
prisoner  was  inadvertently  deprived  of  a  legal  right. 

11. 

The  judge  charged  the  jury  ''that,  where  the  killing  is  proved, 
malice  is  presumed  by  the  law  from  the  fact  of  killing,  and  that  it  was 
incumbent  on  the  accused  to  prove  any  matter  of  excuse  or  extenua- 
tion," etc  This  unqualified  charge  was  too  broad:  the  law  throws 
around  the  prisoner,  as  a  protective  mantle,  a  presumption  of  inno- 
cence, whatever  may  be  the  crime  for  which  he  stands  indicted.  That 
rule  has  been  adopted  by,  and — now — is  in  force  in  nearly  every  civil- 
ized State  of  the  world.  What  would  be  its  value  and  what  would 
become  of  it,  if  the  naked  proof  that  the  prisoner  has  killed,  were  to 
import — as  a  legal  inference,  that  he  has  killed  with  malice  and  pre- 
meditation and  that  he  is  guilty  of  murder.  Those  adverse  presump- 
tions cannot  co-exist:  homicide  is  not  always  criminal:  it  may  be  justifi- 
able and  excusable:  one  may,  without  being  guilty  of  any  offence,  kill 
in  self-defence,  to  protect  his  property,  to  prevent  a  felony,  in  case  of 
shipwreck  and  accidents,  or  in  the  lawful  execution  of  the  lawful  man- 
date of  a  competent  court.  Were  the  criminality  of  the  act  attached 
and  linked  to  the  unqualified  proof  of  the  act  itself,  the  killing  once 
established,  though  it  may  be  either  justifiable  or  excusable,  the  State 
would  be  dispensed  from  proving  the  guilt  of  the  accused,  and  he — 
under  that  perverted  doctrine — would  have  to  prove  his  innocence. 

Before  delivering  this  part  of  his  charge,  the  judge  had  distinctly 
instructed  the  jury  that  "  it  was  incumbent  on  the  prosecution  to  prove, 
beyond  a  reasonable  doubt,  the  commission  of  the  alleged  crime,  etc." 
•  Considered  separately  from  the  other,  this  instruction  was  unobjection- 
able, but — coupled  with  the  other — the  jury  could  well  draw,  from  both, 
the  erroneous  conclusion  that,  as  soon  as  the  killing  bad  been  estab- 
lished, the  prosecution  had  proven,  beyond  a  reasonable  doubt,  that  it 
was  done  with  malice  and  that  defendant  was  guilty  of  murder. 

The  killing  of  itself  may,  but  does  not  invariably  constitute  a  crime. 
The  circumstances  which  surround  the  act  either  attest  or  negative  a 
criminal  intent:  if  none  exist,  the  court — as  eaid  by  Mr.  Greenleaf— is 
justified  in  charging  that,  from  the  act  of  killing,  unaccompanied  by 
circumstances  of  extenuation,  malice  is  presumed,  (he  should  have  said 
"  may  he  inferred")  and  that  the  burden  of  disproving  it  is  then  thrown 
upon  the  accused.  This  rule  is  as  correct  as  rational  and  its  application 
would  prevent  an  otherwise  unavoidable  confiict  between  the  presump- 
tions established  by  law  in  favor  of  the  State,  and  of  the  prisoner.  The 
intention  may  he  inferred  from  the  act;  but  this,  in  principle,  is  an  in- 
ference of  fact  to  be  drawn  by  the  jury,  and  not  an  implication  of  law 
to  be  applied  by  the  court    Greenleaf. 
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In  a  note  appended  to  the  report  of  the  case  of  Stokes  vs.  the 
People,  Horrigan  and  Thompson  remark  that  "it  is  evident  that  the 
profession  are  becoming  more  and  more  dissatisfied  with  the  doctrine 
that  malice  is  to  be  presumed  from  the  proof  of  killing,  without  more, 
and  also  with  the  doctrine  that,  the  fact  of  killing  being  established,  the 
burden  shifts  on  the  defendant,  of  showing  circumstances  of  excuse  or 
justification.  In  addition  to  Stokes'  case  in  New  York,  and  Tweedy's 
in  Iowa,  we  may  note  that  the  doctrine  seems  to  be  greatly  shaken,  if 
not  overthrown,  in  Michigan,  by  the  very  able  Supreme  Court  of  that 
State,  in  Maher  vs.  The  People,  10  Mich.,  212. 

See  H.  &  T.  ctises  on  self-defence,  p.  938,  939,  and  authorities  therein 
cited. 

In  Waterman's  U.  S.  Criminal  Digest,  we  find  that  "it  is  erroneous 
to  charge  the  jury,  on  a  trial  for  murder,  that  the  homicide  being 
proved,  the  law  implies  that  the  killing  was  wilful,  deliberate  and  pre- 
meditated."   p.  276,  No.  243. 

In  Iowa,  "  it  is  error  "  to  charge  the  jury,  on  a  trial  for  murder,  that 
if  they  find  that  the  defendant  infiicted  the  blow  upon  the  deceased 
that  caused  his  death,  the  burden  of  proof  is  upon  defendant  to  show 
that  he  did  it  in  self-defence. 

Waterman  U.  S.  Crim.  Digest,  p.  301,  No.  492. 

In  York's  case,  reported  in  19  Metcalf,  93,  discussing  the  rule 
which  we  have  quoted  from  Greenleaf,  Mr.  Justice  Wilde  said :  that  it 
was  founded  in  a  state  of  society  no  longer  existing ;  that  it  was  incon- 
sistent with  settled  principles  of  criminal  law,  and  that  it  was  not  sup- 
ported by  the  weight  of  authority.  He  was  of  opinion  that  the  follow- 
ing conclusions  were  maintained  in  sound  principles  of  law  and  manifest 
justice: 

1.  That,  where  the  facts  and  circumstances  accompanying  a  homi- 
cide are  given  in  evidence,  the  question  whether  the  crime  is  murder  or 
manslaughter,  is  to  be  decided  upon  the  evidence  and  not  upon  any 
presumption  from  the  facts  of  killing. 

2.  That,  if  there  be  any  such  presumption,  it  is  a  presumption  of 
fact,  and  if  the  evidence  leads  to  a  reasonable  doubt  whether  the  pre- 
sumption be  well  founded,  that  doubt  will  avail  in  favor  of  the  prisoner. 

3.  That  the  burden  of  proof  in  every  criminal  case  is  in  the  gov- 
ernment to  prove  all  the  material  allegations  in  the  indictment,  and  if 
on  the  whole  evidence,  the  jury  have  a  reasonable  doubt  whether  the 
defendant  is  guilty  of  the  crime  charged,  they  are  bound  to  acquit  him. 
Note  to  sec.  34, 1st  Greenleaf.  This  doctrine  has  been  affirmed  by  Chief 
Justice  Shaw  of  Massachusetts  and  by  the  Supreme  Court  of  Vermont, 
and  is  undoubtedly  sustained  by  the  soundest  principles  of  law  and  of 
common  sense. 
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It  is  manifest  that  the  too  rigid  rule  invoked  by  the  counsel  repre- 
senting the  State,  that  mere  proof  of  the  killing  imports  the  deliberate 
intent  to  commit  murder,  would  completely  overthrow  that  paramount 
of  all  presumptions  in  criminal  prosecutions,  which  is  that — until  the 
contrary  be  proved,  the  prisoner  is  presumed  to  be  innocent,  and  also 
the  almost  universal  doctrine  that  "  to  authorize  the  jury  to  return  a 
verdict  of  guilty  in  a  case  of  murder,  the  circumstances  must  not  only 
be  consistent  with  his  guilt,  but  must  exclude  every  otlier  reasonable 
hypothesis." 

III. 

On  the  trial,  the  district  attorney  asked  a  witness  sworn  for  the 
defence,  the  particulars  of  an  alleged  difficultj*  between  him  and  the 
deceased.  To  the  question  propounded  to  that  witness,  defendant's 
counsel  objected  on  the  ground  that  no  answer  elicited  by  that  question 
could  possibly  be  considered  as  in  rebuttal  of  any  evidence  offered  by 
the  defence.  The  court  overruled  the  objection,  on  the  ground  that  the 
answer  might  prove  the  motive  of  defendant's  act  and  whether  he 
was  actuated  by  malice.  The  court  erred:  The  fact  of  the  diflQculty 
referred  to  was  proven  by  the  State;  none  of  its  particulars  had  been 
recited  by  any  of  defendant's  witnesses,  and  the  counsel's  objection 
should  have  been  sustained:  **the  rule,  says  Greenleaf,  is  now  con- 
sidered by  the  Supreme  Court  of  the  United  States,  to  be  well  estab- 
lished, that  a  party  has  no  right  to  cross-examine  any  witness,  except 
as  to  facts  and  circumstances  connected  with  the  matters  stated  in  his 
direct  examination,"  &c. 

Greenleaf,  vol.  1.  p.  521  and  522,  No.  445. 

This  rule  applies  to  only  the  State,  and  as  regards  the  cross-exam- 
ination, by  the  State  attorney,  of  defendant's  witnesses,  and  does  not 
apply  to  the  prisoner  and  as  regards  his  examination  of  the  witnesses 
sworn. for  the  State.  The  reason  of  the  rule  is  that,  in  its  direct  exam- 
ination of  its  witnesses,  the  State  must  prove  every  fact  on  which  it 
relies  to  ask  and  obtain  a  conviction,  and  that,  as  the  prisoner's  right  to 
introduce  evidence  in  support  of  his  defence,  commences  but  when  the 
direct  examination  on  the  part  of  the  State  is  closed,  he  must  be  allowed 
to  cross-examine  the  witnesses  of  the  State  as  to  any  fact  tending  to 
establish  his  defence,  whether  the  fact  be  connected  with  or  discon- 
nected from  those  testified  to  in  the  examination-in -chief. 

In  "  the  Philadelphia  R.  R.  Co.  vs.  Stempson,  Judge  Story  referred 
to  that  rule  as  a  settled  and  broad  principle,  sometimes  lost  sight  of, 
under  loose  practice  at  trials;"  and,  in  State  vs.  Dennis,  Mr.  Justice 
Ilsley,  commenting  on  two  adverse  decisions  of  this  court,  said :  "  The 
discretion,  which  in  the  cases  referred  to,  is  claimed  for  courts,  to  relax, 
to  change  or  to  utterly  disregard  rules  of  criminal  evidence  which  the 
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legislature  has  decreed  it  obligatory  on  them  to  observe,  would  be 

•  effectually  to  make  the  law  a  dead  letter.  Cases  might  certainly  occur 
wherein  a  relaxation  of  the  rule  might  serve  to  advance  the  course  of 
justice;  but,  this  is  no  reason  why  the  general  rules  of  evidence  should 
not  be  observed,  and  until  the  law  of  evidence  in  criminal  proceedings, 
now  extant,  is  partially  or  wholly  changed,  our  courts  are  not  justified 
in  exercising  their  discretion  in  regarding  or  disregarding  rules  of  evi- 
dence, which  our  Legislature  has  adopted  as  a  system.  It  was  well  said 
by  Lord  Kenyon  that  "  rules  of  evidence  are  of  vast  importance  to  all 
orders  and  degrees  of  man,  and  that  our  lives,  our  liberty  and  our 
property  are  concerned  in  support  of  them.*^ 

In  that  case,  the  court  held  and  we  hold  that,  in  a  criminal  prosecu- 
tion, a  witness — after  his  cross-examination,  can  be  re-examined  only 
in  rebuttal  or  on  matters  elicited  by  his  cross-examination.    19  A.  119, 

IV. 

The  counsel  for  the  prisoner  complains  that,  in  the  presence  and 
hearing  of  the  jury,  the  judge  remarked,  referring  to  an  explanation 

.  given  by  a  witness  for  the  State,  "  that  it  was  a  most  important  and 
material  explanation."  Though  the  judge  did  not  state  why,  in  whose 
favor  or  against  whom  it  was  important  or  material,  the  remark  was 
unauthorized.    In  any  case,  and  more  particularly  in  a  prosecution,  the 

:  jurors  justly  look  to  the  judge  as  their  guide,  and  the  expression  of  his 
opinion — as  to  the  legal  value  of  a  fact  testified  to — might  lead  them  to 

•  consider  as  useless  a  discussion  of  the  fact  thus  declared  important  and 
material,  and  induce  them  to  accept  and  adopt — as  a  finality — ^the 

.  judge's  opinion  as  to  its  value. 

V. 

On  application  of  the  district  attorney,  an  entry  made  on  the  min- 
utes of  the  court  on  the  13th  of  May  was  corrected  on  the  22d,  for  the 
purpose  of  showing  that  the  accused  was  present  when  he  was  arraigned 
and  when  the  jury  rendered  their  verdict.  In  this,  there  was  neither 
impropriety  nor  error.  The  correction  was  extended  to  show  facts 
which  did  not  appear  in  the  entry,  though  they  really  happened  sub 
recited  in  the  allowed  amendment. 

It  is  due  to  the  judge  of  the  lower  court  to  state  that  his  rulings 
are  not  entirely  without  support,  but  they  are  in  conflict  with  the  weight 
of  actual  authority. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
and  sentence  appealed  from  are  avoided  and  reversed,  the  verdict  of 
the  jury  annulled  and  set  aside,  and  this  case  remanded  to  the  lower 
court  to  be  proceeded  with  according  to  the  views  herein  expressed  and 
« according  to  law. 
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No.  738. 

*Thb  State  vs.  Moses  ELabbisox. 

In  order  to  convict  a  person,  indicted  under  section  796  of  the  Revised  Statutes  of 
1870,  for  bitiuK  off  an  ear.  it  must  be  shown  that  a  sufficient  portion  of  the  ear 
was  maliciously  severed  from  the  body  of  the  injured  person  by  the  accused,  to 
attract  observation,  and  impair  comeliness. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Marks,  J. 

T.  B.  JSarhart,  District  Attorney,  for  the  State. 

Pugh  &  Powell  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

MANiriNa,  0.  J.  The  defendant  is  indicted  for  a  violation  of  the  statute 
which  reads — "  if  any  person  with  malice  aforethought,  shall  cut  or  bite 
oflf  an  ear  ♦  ♦  ♦  ♦  of  any  person  with  intention  in  so  doing  to 
maim,  disable,  or  disfigure  him,  he  shall  on  conviction,"  etc.  Revised 
Stats,  1870,  sec.  795. 

No  portion  of  the  ear  was  severed  from  the  head  of  the  person 
assaulted.  The  lobe  was  split  by  the  bite,  and  the  split  was  sewed  up 
by  a  surgeon.  McGowan,  the  person  injured,  neglected  his  wound,  and 
inflammation  and  ulceration  ensued,  whereby  there  was  a  loss  of  the  tissue 
of  the  ear. 

The  defendant's  counsel  asked  the  court  to  charge  the  jury, 

1.  That  to  constitute  the  crime  charged,  it  is  essential  that  the  ear, 
t)r  some  portion  thereof,  should  be  actually  severed  from  the  head, 

2.  That  to  constitute  a  disfiguring  under  the  statute,  it  is  necessary 
that  the  nature  of  the  wound  be  such  as  to  attract  observation  and  to 
render  the  person  less  comely. 

The  court  refused  to  charge  as  requested,  but  instructed  the  jury 
as  follows: 

1.  That  the  essence  of  the  crime  was  malice,  and  the  intent  to 
malm,  disable,  or  disfigure. 

2.  That  if  the  jury  believe  there  was  not  an  actual  severance  of 
any  portion  of  the  ear  from  the  head,  but  that  the  biting  was  such  as 
to  infiict  a  wound,  the  nature  of  and  effect  of  which  was  to  disfigure,  or 
attract  observation,  and  to  render  the  person  less  comely,  then  under 
the  statute  the  offence  was  complete. 

The  first  part  of  the  charge  was  correct,  the  second  was  error. 
The  offence  charged  is  the  cutting  or  biting  off  an  ear  with  intent  to 
maim,  disfigure,  or  disable,  and  not  the  infiiction  upon  the  ear  of  a 
wound,  the  nature  or  effect  of  which  was  to  disfigure.  It  is  not  a  sound 
construction  to  say,  that  it  was  only  necessary  there  should  have  been 

*The  opinion  in  this,  and  in  the  following  case  were  delivered  at  the  Monroe 
term  of  1877. 
84 
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a  biting  with  intent  to  disfigure,  since  tlie  statute  requires  a  biting  off, 
which  must  be  of  the  whole  or  a  part  of  the  ear.  The  offence  as  defined 
by  the  statute,  is  not  the  disfiguring  of  tuiy  person  by  reaaon  of  biting 
his  ear,  but  the  biting  off  his  ear  with  intent  to  disfigure. 

The  prisoner  was  entitled  to  the  charge  requested  by  his  counsel* 
It  has  been  held  elsewhere  under  a  similar  statute  that  it  was  not  neces- 
sary that  the  whole  of  the  ear  should  be  taken  off,  it  being  sufficient  if 
a  part  was  severed,  provided  such  part  was  not  merely  the  outside  skin, 
and  was  so  large  as  to  make  it  perceptible  to  any  one  that  a  part  of  the 
ear  was  gone.    State  vs.  Girkin,  1  Ired  259. 

Bishop  says,  to  constitute  a  biting  off  the  ear,  the  whole  ear  need  not 
be  taken  away.  If  enough  is  removed  to  impair  the  personal  appear- 
ance, and  render  the  person  less  comely,  no  more  is  required,  but  there 
must  be  as  much  as  this  done.  Grim.  Law  J  1007.  Wharton  is  of  same 
opinion.    Rec.  Indict  and  Pleas,  1  vol.  196. 

It  is  therefore  ordered,  and  decreed  that  the  verdict  of  the  jury  be 
set  aside,  and  the  judgment  and  sentence  of  the  lower  court  be  avoided 
and  vacated,  and  the  prisoner  be  discharged  from  custody  under  the 
information. 


30  1330,  No.  730. 

48    4741 

-  Wm.  Marbubt  et  al.  vs.  Jas.  F.  Pace. 

In  a  suit  to  revive  a  judfirment  the  sole  issues  to  be  tried  are  whether  it  had  ever 
been  rendered,  and  whether  it  had  become  extinct. 

Neither  a  suspensive  nor  devolutive  appeal  will  prevent  prescription  from  run- 
nlnfi:  against  the  judgment  appealed  from. 

A  suit  to  revive  a  jud^rment  is  properly  brought  in  the  name  of  the  original  plain- 
tiffs, even  though  the  judgment  may  have  become  the  property  of  third  persons. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Bay,  J. 

R,  W,  &  R  Richardson  for  plaintiff  and  appellee. 

Oarrett  &  Garrett  and  F,  P.  Stubbs  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Maitning,  C.  J.    This  is  an  action  to  revive  a  judgment. 

Until  the  statute  of  1853,  judgments  were  imprescriptible.  The 
special  and  sole  object  of  that  act  was  to  subject  them  to  that  mode  of 
extinction.  Of  course  some  mode  had  to  be  provided  of  avoiding  that 
prescription  then  for  the  first  time  imposed.  The  mode  was  the  issuance 
of  a  citation  according  to  law  to  the  defendant,  or  his  representative. 
The  issuance  of  a  citation  according  to  law  means  that  it  is  based  upon^ 
or  accompanied  by  a  petition  praying  for  a  revival  of  the  judgment. 

The  defendant  is  cited  to  shew  cause  why  the  judgment  should  not 
be  revived,  and  therefore,  he  argues,  he  should  be  at  liberty  to  shew 
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that  it  ought  not  to  have  been  rendered,  or  to  shew  such  defects  in  it  as 
will  annul  it  The  title  of  the  act  indicates  its  object  That  object  is 
to  make  judgments  prescriptible,  not  to  provide  a  new  and  additional 
mode  of  annulling  them.  The  mode  and  causes  of  annulling  them  had 
been  already  provided.    Code  of  Practice,  articles  604  et  seq. 

Prior  to  1853  there  was  no  need  to  revive  a  judgment  It  did  not 
die  <Sf  senility  or  inanition.  The  statute  of  that  year  fixed  a  limit  to 
its  life,  and  furnished  the  holder  of  it  the  means  to  prolong  that  life. 

The  sole  issues  therefore  that  can  be  tried  in  a  suit  to  revive  a  judg- 
ment are  whether  it  had  ever  been  rendered,  and  whether  it  had  become 
extinct.  The  proof  of  the  former  is  a  certified  copy  of  the  judgment 
itself,  and  of  the  latter  an  actual  payment,  or  the  payment  which  the 
law  presumes  to  have  been  made  from  lapse  of  time,  or  some  other 
mode  of  extinguishing  it  This  was  held  to  be  the  proper  construction 
of  the  law  of  1853  in  two  cases  last  winter.  McStea  vs.  Rotchford, 
Brown  &  Co.;  Burnside  vs  same,  not  j'et  reported. 

After  judgment  by  default  had  been  entered,  the  defendant  moved 
to  set  it  aside  on  the  ground  that  he  had  taken  an  appeal  from  the 
original  judgment,  the  revival  of  which  is  now  sought  So  far  from 
the  pendency  of  an  appeal  from  the  original  judgment  being  a  good 
reason  why  proceedings  should  not  be  taken  to  revive  it,  the  want  of 
such  proceedings  will  enable  the  judgment  debtor  to  plead  its  extin- 
guishment by  prescription,  for  it  is  now  settled  doctrine  that  whether 
the  appeal  from  the  original  judgment  be  devolutive  or  suspensive,  its 
pendency  does  not  dispense  the  plaintiff  who  obtained  it  from  instituting 
his  action  for  its  revival  and  citing  the  defendant  to  answer  thereto. 
Arronsmith  vs.  Durell,  21  Annual  295;  Walker  vs.  Hays,  26  Annual  176. 

Objection  is  also  made  to  the  use  of  the  names  of  the  plahitifb  in 
the  petition  for  revival,  it  being  alleged  by  the  defendant  that  one  of 
them  has  no  longer  any  interest  in  it.  There  is  no  exception  or  plea  of 
misjoinder,  and  if  there  were,  it  would  not  be  good. 

The  names  of  the  original  plaintiflis  are  properly  used,  and  the 
revival  enures  to  the  benefit  of  the  present  holder. 

The  plaintiff  is  entitled  to  a  judgment  of  revival.  This  judgment 
in  no  respect  validates  the  original  judgment,  or  corrects  any  defect  in 
it,  if  such  exists. 

It  does  not  impart  to  the  original  judgment  any  additional  force  or 
effect,  but  simply  keeps  It  alive,  preserves  its  validity,  and  prevents  Its 
extinction  by  the  lapse  of  time. 

The  suit  to  revive  is  merely  the  mode  provided  to  prevent  the  ac- 
quisition of  prescription  of  a  judgment,  as  the  re-Inscription  of  a  mort- 
gage is  the  mode  provided  to  prevent  its  peremption. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  is  affirmed  with  costs. 
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ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 


NOVEMBER,   1878, 


JUDGES  OF  THE  COURT: 

Hon.  T.  C.  MAXiaNG,  Chief  Justice. 

Hon.  R.  H.  Marr,         1 

Hon.  a.  DeBlanc,  \    .       .  .    ^     . 

*TT       TTT  -D  17  \  AjsBociate  Justices, 

*Hon.  W.  B.  Egan, 

Hon.  W.  B.  Spencer,    J 


No.  6920. 
Edward  J.  Gay  &  Co.  vs.  Francis  W.  Pike. 


51  igflgl  Where  two  creditors  holding  the  promissory  notes  of  their  debtor  secured  by  ODe 

30  1332  mort«ra«o  on  the  latter's  plantation,  sue  on  their  notes  and  obtain  personal 

^^  judfirments.  and  each  seizes  under  a^.  fa.  the  crop  fprown  on  the  plantation,  and 

the  proceeds  of  the  crop  are  held  (under  an  agreement  between  the  seizins  cred- 
itors which  makes  no  mention  of  any  privilegre  or  pledj?e  on  the  crop  claimed  by 
either  creditor)  to  awnitthe  adjudication  of  their  claims  under  their  seizures, 
the  creditor  making  the  first  seizure  will  acquire  a  preference. 
Contracts  made  with  factors  to  ffive  them  a  priYile«re  or  pledge  on  crops,  must  stip- 
ulate the  sum  t^  be  secured  by  such  privllese  or  pled«:e.  and  no  further  sum 
than  that  thus  stipulated  and  fixed  can  be  covered  by  such  contracts  to  the 
prejudice  of  other  creditors. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  As- 
sumption.   Bsattie,  J. 
Bohert  M,  Sims  for  plaintiff  and  appellant. 
Laurence  A,  Suthon  for  opponent  and  appellee. 
The  opinion  of  the  court  was  delivered  by 
Marr,  J.    Mrs.  M.  M.  Blanchard,  wife  of  Lucius  Suthon,  sold  hi^ 

^Justice  Esran  did  not  sit  this  term,  and  died  November  28. 
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of  a  plaDtstion  in  Assumption  parish  to  Francis  W.  Pike,  and  for  tlie 
deferred  payments  tie  executed  ttiree  promissory  notes,  each  for  $3750, 
payable  to  her  order,  and  secured  by  vendor's  mortgage.  She  retained 
one  of  the  notes,  and  indorsed  two  of  them  to  Edward  J.  Gay  &  Go. 

On  the  sixth  of  May,  1875,  all  these  notes  having  matured,  Mrs. 
Suthon  brought  suit  on  the  one  held  by  her;  and,  on  the  same  day,  on 
the  answer  and  confession  of  Pike,  judgment  was  rendered  in  her  favor, 
with  recognition  of  her  mortgage  rights;  and  on  the  twenty- seventh  of 
May,  Edward  J.  Gay  &  Co.  brought  suit  on  the  two  notes  held  by  them, 
and  on  the  same  day  they  obtained  judgment  on  the  answer  and  con- 
fession of  Pike,  with  recogoition  of  their  mortgage  rights  on  the  same 
property. 

On  the  second  of  January,  1877,  a  writ  of  fieri  facias  issued  on  the 
judgment  in  favor  of  Mrs.  Suthon,  under  which  the  sherifif  seized,  on 
the  tenth  of  January,  seventy-five  hogsheads  sugar,  in  the  sugar-house 
of  Pike;  and  on  the  twelfth  of  January,  Edward  J.  Gay  &  Co.  caused 
execution  to  issue  on  their  judgment,  und^r  which  the  sherifif  seized  one 
hundred  and  one  hogsheads  sugar,  including  the  seventy-five  already 
seized  under  Mrs.  Suthon's  writ,  and  eighty-one  barrels  molasses,  not 
seized  under  her  writ. 

By  agreement  of  counsel  representing  both  the  seizing  creditors,  the 
seventy-five  hogsheads  seized  by  both  were  shipped  by  the  sherifif  to 
Edward  J.  Gay  &  Co.,  at  New  Orleans,  "  to  be  by  them  sold  in  the  mar- 
ket, the  proceeds  of  which  shall  be  held  by  the  said  Gay  &  Co.  to  abide 
the  decision  of  the  court  upon  the  claims  of  said  Mrs.  Suthon  and  said 
Gay  &  Co.  for  priority  and  preference  to  the  said  proceeds:"  and  on  the 
twelfth  March,  the  sherifif  returned  both  writs,  stating  the  seizure  under 
each,  the  agreement,  which  he  made  part  of  his  return,  and  that  the 
proceeds  of  the  seventy-five  hogsheads,  in  the  hands  of  Gay  &  Co., 
amounted  to  $6615  35. 

On  the  eleventh  May  Mrs.  Suthon  filed  a  third  opposition  in  the 
suit  of  Gay  &  Co.  vs.  Pike,  in  which  she  gave  the  history  of  the  seizures, 
and  the  agreement,  and  claimed  to  .be  paid  the  amount  of  her  judg- 
ment, in  full,  out  of  the  proceeds  of  the  seventy -five  hognheads,  as  first 
seizing  creditor.  Gay  &  Co.  and  the  sherifif,  parties  to  this  petition  of 
third  opposition,  excepted  that  the  sherifif  was  without  interest,  and  had 
no  funds  subject  to  bis  control.  Gay  &  Co.  also  plead  that  the  sugar 
in  question,  with  the  consent  pf  opponent,  was  released  from  seizure  by 
the  sherifif  and  shipped  to  them,  and  by  them  sold,  and  proceeds  re- 
tained subject  to  their  lien,  privilege,  right  of  pledge  and  pawn,  to  pay 
and  re-imburse  them  for  advances  made  to  Pike,  in  1876,  for  the  cultiva- 
tion of  the  plantation,  and  the  making  and  saving  of  the  crop,  under 
their  agreement  with  Pike,  of  fifth  February,  1876,  recorded  on  the 
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Bame  day  in  the  parish  in  which  the  plantation  is  situated,  and  that 
these  advances  amounted  to  $12,744  70,  on  account  of  which  Pike  had 
paid  them  $4828  58,  leaving  balance  due  them  $7916  12. 

They  also  plead  that  the  seizure  by  opponent,  of  the  seventy-five 
hogsheads,  was  in  violation  of  their  rights,  she  well  knowing  that  they 
had  made  all  the  advances  to  Pike,  during  the  year  1876,  to  make  and 
take  oJT  his  crop,  and  that  they  were  entitled  to  a  privilege  on  the  same 
to  secure  payment:  and  they  prayed  that  the  demand  of  opponent  be 
dismissed,  and  that  the  superiority  of  their  lien  and  privilege  be  recog- 
nized, and  they  be  decreed  entitled  to  retain  the  proceeds  in  their  hands 
to  pay  and  satisfy  their  claim. 

It  was  admitted  on  the  trial  that  the  sheriff  was  without  interest, 
and  that  the  proceeds  of  the  sugar  had  never  been  in  his  hands:  and  the 
suit  was  dismissed  as  to  him.  The  district  court  maintained  the  oppo- 
sition and  claim  of  Mrs.  Suthon,  and  decreed  that  her  judgment  be 
paid  and  satisfied  out  of  the  proceeds  of  the  seventy- five  hogsheads  in 
the  hands  of  Gay  &  Co. 

There  is  no  controversy  about  the  account  of  Gay  &  Co.,  which  is 
proven  by  several  witnesses.  The  advances  were  made  under  a  notarial 
contract,  of  date  fifth  February,  1876,  by  which  Gay  &  Co.  agreed  to 
furnish  Pike  during  the  year  supplies  and  money,  not  to  exceed  $4200, 
exclusive  of  interest,  commissions,  charges,  and  expenses,  and  Pike 
granted  them  a  lien,  privilege,  pledge  and  pawn,  on  the  growing  crop, 
and  obligated  himself  to  ship  it  to  Gay  &  Co.  for  their  security,  as  pro- 
vided by  the  act  of  1874,  p.  114. 

When  the  seizure  was  made  by  Mrs.  Suthon,  if  Gay  &  Co.  had  any 
superior  right  or  claim  to  the  property,  they  should  have  asserted  it^ 
contradictorily  with  her,  by  third  opposition.  Instead  of  doing  this, 
they  seized  under  their  judgment;  and  the  sugar  in  controversy  went 
into  their  possession  only  under  the  agreement,  subject  to  the  rights  of 
the  seizing  creditors  respectively. 

The  notes  and  mortgage  on  which  the  judgments  in  favor  of  Mra 
Suthon  and  Gay  &  Co.  respectively  were  rendered  gave  them  no  right 
of  preference  or  privilege  on  the  gathered  crop;  but  the  personal  judg- 
ment, in  favor  of  each  of  them,  entitled  them  to  seize  any  property  of 
their  debtor  subject  to  execution.  As  the  seizure  by  Mrs.  Suthon  was 
first  in  date,  it  gave  her  a  right  of  preference,  unless  some  fact  or  cir- 
cumstance gave  Gay  &  Co.  a  superior  right.  The  terms  of  the  agree- 
ment would  seem  to  limit  the  question  of  preference  to  the  effect  of  the 
respective  seizures. 

If  it  be  conceded  that  Gay  &  Co.,  notwithstanding  the  agreement 
under  which  they  obtained  possession  of  the  sugar  seized,  would  have 
had  the  right,  in  virtue  of  their  contract,  to  apply  the  proceeds  to  the 
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payment  of  their  advances,  the  amount  secured  by  the  contract  was 
expressly  limited  to  $4200,  exclusive  of  commissions,  interest,  etc.;  and 
up  to  the  eighteenth  of  December,  1876,  they  had  received  and  sold 
sugar  and  molasses,  and  carried  the  proceeds,  amounting  to  84828  58, 
to  the  credit  of  Pike,  as  shown  by  their  account  current,  made  up  to 
sixth  March,  1877.  In  addition  to  this,  they  had  the  proceeds  of  the 
seventy-five  hogsheads,  $6615  35,  and  of  twenty-six  hogsheads  sugar 
and  eighty-one  barrels  molasses  not  seized  by  Mrs.  Suthon,  but  seized 
under  their  judgment,  on  the  twelfth  January,  1877,  no  part  of  which 
figures  in  that  account.  The  counsel  of  Gay  &  Ck>.  argue  that  they  had 
■a  pledge  and  pawn  of  the  entire  crop;  and  were  entitled  to  retain  the 
-entire  proceeds  on  account  of  their  entire  debts.  This  might  have  been 
true  if  there  had  been  no  special  contract  fixing  the  amount  to  be  ad- 
vanced and  secured  by  pledge  of  the  crop;  and  if  Pike,  their  debtor, 
had  shipped  the  entire  crop  to  them,  and  they  had  received  the  ship- 
ment, or  bill  of  lading  or  letter  of  advice  before  any  seizure  was  made. 
But  Pike  did  not  ship  the  seventy-five  hogsheads  to  them,  and  he  could 
not  have  done  so,  because  the  sherilT  had  seized  and  taken  them  out  of 
his  possession;  and  he  no  longer  had  the  right  or  the  power  to  ship  or 
otherwise  to  control  them.  The  sheriff  shipped  the  sugar  in  question 
for  a  specific  purpose;  and  it  would  not  have  been  shipped  to  Gay  &  Ck>. 
except  under  the  agreement,  and  for  the  purpose  specified.  Mrs.  Suthon 
had  seized  it,  and  Gay  &  Co.  had  seized  it;  and  it  was  shipped  to  Gay  & 
Go.  by  the  sheriff,  because  the  parties  seizing  so  agreed.  The  sugar 
did  not  go  into  the  possession  of  Gay  &  Co.  as  consignees  or  agents  of 
Pike,  their  debtor,  but  as  consignees  of  the  sheriff,  who  was  not  their 
debtor;  and  they  received  it  impressed  with  whatever  right  Mrs.  Suthon 
had  acquired  by  the  seizure  under  her  judgment,  on  the  tenth  January, 
1877. 

If  Ga,j  &  Co.  could  be  heard,  under  their  agreement  with  Mrs. 
Suthon,  to  assert  any  right  to  the  sugar  in  question  other  than  that 
growing  out  of  their  seizure,  it  is  certainly  not  that  of  the  consignee,  for 
-the  reasons  already  stated,  and  for  the  additional  reason  that  that  privi- 
lege is  expressly  subordinated  to  that  of  a  creditor  resident  of  the 
State,  acquired  before  the  consignor  has  received  the  goods,  or  a  bill  of 
lading,  or  a  letter  of  advice,  or  invoice  showing  that  they  have  been 
dispatched  to  him.  R  C.  C.  art.  3247.  It  is  not  the  privilege  estab- 
lished by  article  8217,  in  favor  of  the  creditor  for  necessary  supplies, 
4ind  for  money  used  for  the  purchase  of  supplies  and  for  the  payment 
of  necessary  expenses  for  any  farm  or  plantation,  because  the  constitu- 
tion, article  123,  declares  that  no  privilege  shall  affect  third  parties 
tmless  recorded  in  the  parish  where  the  property  is  situated:  and  it  is 
not  that  which  the  contract  of  fifth  February,  1876,  was  intended  to 
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secure,  because  the  amount  secured  by  that  contract  was  limited;  and 
the  proceeds  of  the  crop  received  and  sold  up  to  the  eighteenth  Decem- 
ber, 1876,  nearly  a  month  before  Mrs.  Suthon's  seizure,  carried  to  the 
credit  of  Pike's  account,  amounted  to  84:828  58,  or  more  than  S600  in 
excess  of  the  limit,  excluding  interest,  commissions,  etc. 

A  factor  agreeing  with  a  planter  for  future  advances,  can  not  always 
know  exactly  what  amount  the  planter  will  need.  The  law  requires^ 
whatever  be  the  form  of  the  contract,  mortgage,  or  pledge,  that  it  men- 
tion the  amount  of  the  debt  to  be  secured,  and  that  it  be  recorded  in 
the  manner  provided  by  law.  R.  C.  0.  article  3158.  Manifestly,  the 
whole  object  of  recording  would  be  defeated  if  the  act  of  mortgage  or 
privilege  were  allowed  to  secure  any  amount  not  limited.  Therefore,  in 
such  .cases,  it  is  usual  to  fix  the  limit  of  the  advances,  not  to  exceed  a 
certain  amount.  Up  to  the  amount  thus  fixed  the  security  would  be 
good,  if  valid  in  other  respects;  but  it  can  not  be  extended  so  as  to  cover 
any  sum  whatever  beyond  the  limit  fixed  in  the  contract. 

Mortgages  to  secure  future  advances  are  usually  so  drawn  as  to 
cover  any  deficiency  in  the  crop  or  goods  with  reference  to  which  the 
advances  are  to  be  made.  But  a  pledge,  or  lien,  or  privilege  on  the 
goods  or  crop  is  dififerent.  It  is  not  intended  to  secure  a  balance:  the 
object  is  to  secure  the  sum  advanced,  to  obtain  possession  of  the  goods 
or  crop,  and  to  apply  the  proceeds  to  the  payment.  If  the  proceeds  do 
not  suffice  to  pay  the  debt,  of  course  they  can  not  secure  the  balance; 
because  the  balance  is  what  remains  unpaid  after  the  proceeds  have 
been  exhausted;  and  in  no  event  can  the  pledge,  or  lien,  or  privilege  be 
extended,  to  the  prejudice  of  other  creditors,  beyond  the  amount  stated 
in  the  contract. 

If  the  rights  of  the  parties  are  to  be  determined  by  the  contract  of 
fifth  February,  1876,  the  debt  secured  by  that  contract  had  been  paid 
and  extinguished  more  than  twenty  days  before  the  seizure  by  Mrs. 
Suthon.  If  they  depend  upon  the  seizures,  Mrs.  Suthon's  was  two  days 
in  advance  of  that  of  Gay  &  Co.  In  any  aspect  of  the  case,  the  right 
of  Mrs.  Suthon  to  be  paid,  by  privilege  and  preference  out  of  the  pro- 
ceeds of  the  seventy-five  hogsheads  sugar  in  the  hands  of  Edward  J. 
Gay  &  Co.,  the  special  consignees  and  depositaries,  seems  clear  beyond 
doubt  or  question;  and  we  find  no  error  in  the  judgment  of  the  district 
court  so  decreeing. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 

Rehearing  refused. 
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No.  5869. 
W.  S.  Benedict  vs.  J.  A.  Floiut,  Tutor,  et  al. 

The  jurisdiction  of  the  Second  District  Court  for  the  parish  of  Orleans  is  exclu- 

siyely  probate,  and  it  has  no  power  to  entertain  a  question  of  title  to  real  estate 

claimed  by  majors  alone. 
A  suit  for  the  partition  of  property  which  belongs  In  part  to  minors,  and  in  part 

to  majors,  does  not  fall  within  probate  jurisdiction.    It  must  be  brought  in  a 

court  of  ordinary  jurisdiction. 

A  PPEAL  from  the  Second  District  CJourt,  parish  of  Orleans.  Tissot, 
HL  J. 

Francis  W.  Baker  for  plaintiff  and  appellant. 

Saml  F,  Blanc  for  Mrs.  Fitzpatrick,  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Patrick  McGuigin  died  in  1865,  leaving  a  large  estate,  and 
seven  children,  minors,  issue  of  his  marriage  with  their  deceased  mother.. 
The  executors  of  his  will  liquidated  the  succession  expeditiously,  and  in 
October,  1865,  they  filed  their  final  account,  and  turned  over  a  large 
amount  in  money  and  property  to  Jules  A.  Florat,  the  tutor  of  the 
minors. 

Shortly  after  he  took  possession  of  the  effects,  as  tutor,  having  a 
large  sum  in  cash  on  hand,  Florat  obtained  leave  of  court  to  invest  it 
in  real  estate;  and  in  December,  1865,  he  purchased,  in  the  names  of  the^ 
minors,  two  lots  of  ground,  with  the  buildings  and  improvements,  on 
Tchoupitoulas,  between  Poydras  and  Natchez  streets,  for  $30,209. 

One  of  the  heirs,  George  McGuigin,  attained  his  majority  in  1871. 
In  1873  he  gave  his  note  to  Mrs.  Fitzpatrick  for  $300,  which  he  failed 
to  pay  at  maturity.  She  obtained  judgment  against  him,  and,  under 
execution  the  sheriff  seized  and  sold  his  interest  in  the  succession  of 
his  deceased  father  and  mother,  adjudicated  to  Mrs.  Fitzpatrick,  and 
by  judgment  of  the  Second  District  Court,  In  March,  1875,  Mrs.  Fitz- 
patrick was  recognized  as  subrogee  of  George  McGuigin,  and  put  in 
possession  as  owner  of  his  share  In  the  succession. 

In  July,  1875,  George  McGuigin  sold  to  W.  S.  Benedict  his  title  and 
interest,  one  undivided  seventh,  in  the  property  on  Tchoupitoulas  street^ 
which  he  declared  was  not  included  in  the  sheriff's  sale  to  Mrs.  Fitz- 
patrick; and  on  the  thirteenth  November,  1875,  Henry  C.  McGuigin,. 
another  of  the  heirs  who  attained  his  majority,  sold  to  Benedict  his 
interest,  one  undivided  seventh.  In  the  same  property. 

On  the  twenty-seventh  November,  1875,  Mrs.  Fitzpatrick,  claiming- 
to  be  the  owner  of  one  seventh,  the  share  of  George  McGuigin,  In  the- 
succession,  brought  suit,  in  the  Second  District  Court  for  a  partition; 
and  she  made  Henry  C.  McGuigin,  and  the  minors  McGuigin,  repre- 
sented by  their  tutor,  parties. 
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On  the  same  day  Henry  C.  McGuigin  brought  suit,  in  the  same 
court  for  a  partition;  and  he  made  George  McGuigin,  the  minors,  and 
Mrs.  Fitzpatrick  and  her  husband  parties. 

On  the  third  December,  1875,  W.  S.  Benedict,  claiming  to  be  the 
owner  of  two.  sevenths  of  the  Tchoupitoulas-street  property,  brought 
suit  in  the  same  court  for  partition;  and  he  made  the  minors  and  Mrs. 
Fitzpatrick  and  her  husband  parties. 

On  motion  of  Florat,  tutor,  these  three  suits  were  consolidated,  and 
judgment  was  rendered  recognizing  the  parties  as  joint  owners  of  the 
property:  decreeing  a  sale  for  partition;  and  **  reserving  the  antagonistic 
rights  of  all  parties  to  be  discussed  in  the  partition  of  the  mass." 

Benedict  moved  for  a  new  trial,  mainly  on  the  ground  that  the  court 
should  have  passed  on  the  conflicting  titles,  and  no  valid  sale  could  be 
made  until  they  were  passed  upon.  The  court  ordered  a  new  trial  in 
the  suit  of  Benedict  only,  that  is,  with  respect  to  the  Tchoupitoulas- 
street  property  alone;  and  in  the  suit  of  Benedict  a  judgment  was  ren- 
dered on  the  new  trial,  decreeing  that  this  property  be  sold;  and  that 
the  proceeds  be  held  subject  to  the  further  order  of  the  court. 

Finally,  in  the  suit  of  Benedict,  a  judgment  was  rendered  in  favor 
of  Mrs,  Fitzpatrick,  against  W.  S.  Benedict,  decreeing  the  purchase 
made  by  her  at  sheriff's  sale  in  February,  1875,  to  have  included  all  the 
right  and  interest  of  George  McGuigin  in  and  to  the  undivided  seventh 
of  the  Tchoupitoulas-street  property;  that  the  subsequent  sale  made  by 
George  McGuigin  to  Benedict,  on  the  twenty-fourth  July,  1875,  was  null 
and  void  owing  to  the  previous  sale  of  the  same  thing  by  the  sheriff  to 
Mrs.  Fitzpatrick;  "  and  further  decreeing  Mrs.  Fitzpatrick  to  be  entitled 
to  the  proceeds  of  said  share  in  the  partition  had  herein." 

Benedict  appealed  from  this  judgment;  and  no  other  part  of  the 
case  or  controversy  is  before  us  for  review.  When  the  new  trial  was 
granted,  the  case  of  Benedict,  in  the  suit  brought  by  him,  was  separated 
from  the  other  suits  ;  a  new  trial  was  granted  in  his  suit  alone ;  a  sepa- 
rate decree  for  the  sale  of  the  property,  in  which  alone  he  was  interested, 
was  made;  and  the  judgment  appealed  from  was  rendered  in  that  suit 
between  him  and  Mrs.  Fitzpatrick  alone,  and  it  finally  passed  upon  their 
respective  rights  and  claims  in  and  to  the  proceeds  of  that  property 
alone.    Our  decree  must  be  equally  limited. 

When  the  executors  filed  their  final  account,  and  the  tutor  took 
possession  for  the  minors,  of  the  entire  residuum  of  the  property  and 
effects  of  the  succession,  the  minors  became  co-proprietors;  and  the 
succession  of  Patrick  McGuigin  was  closed. 

When  Florat,  the  tutor  of  the  minors,  by  authority  of  the  probate 
eourt,  on  the  advice  of  the  family  meeting,  invested  their  money,  not 
the  money  of  the  succession,  iu  the  Tchoupitoulas-street  property,  and 
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took  the  title  in  the  names  of  tlie  minors,  not  in  the  name  of  the  suc- 
cession, the  minora  became  co-proprietors  of  that  property,  as  they 
were  co-proprietors  of  the  money  with  which  it  was  purchased  and  paid 
for. 

Benedict  demanded  a  partition  of  that  property;  he  had  no  right  or 
capacity  to  demand  any  thing  more,  since  his  claim  was  limited  to  two 
undivided  sevenths  of  that  property  as  the  vendee  of  two  of  the  co- 
proprietors  who  had  attained  their  majority,  and  were  8ui  juris.  The 
rights  of  the  minors  to  five  undivided  sevenths  of  that  property  were 
not  questioned,  nor  in  any  way  controverted;  and  the  only  controversy 
was  on  the  conflicting  claims  of  Benedict,  plaintiff  in  that  suit,  and 
Mrs.  Fitzpatrick,  one  of  the  defendants. 

The  jurisdiction  of  the  Second  District  Court  is  exclusively  probate. 
Constitution,  article  83;  and  it  has  no  power  to  entertain  a  question  of 
title  to  real  estate  claimed  by  majors  alone. 

The  property  never  belonged  to  the  succession  of  Patrick  MoGuigin. 
It  belonged  to  Paul  Cook  when  Patrick  McGuigin  died;  and  it  was  pur- 
chased of  Cook,  in  the  names  of  the  minors,  who  were  his  children  and 
heira,  with  money  in  the  hands  of  their  tutor,  as  an  investment  for 
them.  Two  of  the  children,  who  were  minors  at  the  time  of  the  pur- 
chase, had  attained  their  majority,  and  had  disposed  of  their  respective 
shares  and  interests  in  this  property;  so  that  it  was  no  longer  the  prop- 
erty of  minors  alone;  and  it  was  not  the  partition  of  succession  prop- 
erty, nor  the  partition  of  the  property  of  minora  alone,  that  Benedict 
demanded  or  had  the  right  to  demand. 

The  partition  of  property  which  belongs  in  part  to  minora  and  in 
part  to  majora  does  not  fall  within  the  probate  jurisdiction.  It  is  not  a 
probate  case ;  it  is  an  ordinary  civil  suit,  between  the  co-proprietors,  the 
object  of  which  is  to  allot  to  each  one  of  them  his  share  and  portion ; 
and  it  belongs  to  the  ordinary  civil  jurisdiction  of  the  district  courts. 
See  Sevier  vs.  Gordon,  29  An.  440;  Soye  vs.  Price,  30  An.  93;  Woolfolk 
vs.  Woolfolk,  30  An.  140;  Boutte  vs.  Executora,  30  An.  182;  Succession  of 
Bayly,  30  An.  1032. 

Mra.  Fitzpatrick  excepted  to  Benedict's  petition,  that  she  was  in 
possession  under  her  title;  and  that  the  validity  of  her  title  could  not 
be  inquired  into  otherwise  than  by  a  petitory  action.  This  exception 
was  overruled,  *'  reserving  to  her  the  right  to  plead  the  same  on  the 
merits."  A  default  was  taken  against  her;  and  she  answered,  ''reserving 
the  benefits  of  her  exception  already  filed,  renewing  the  same  for  the 
purposes  of  this  answer,  to  the  petition  of  W.  S.  Benedict  so  far  as  it 
relates  to  George  McGuigin,  pleads  the  general  issue." 

This  plea  went  to  the  jurisdiction  of  the  court,  ratione  materice. 
The  question  involved  was  purely  one  of  title  between  two  majora, 
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claiming  under  one  and  the  same  major;  and  this  question  the  Second 
District  Court  had  no  power  or  authority  to  entertain  or  pass  upon. 
The  court  should  have  dismissed  the  suit  on  this  exception;  and  when 
the  case  came  up  for  final  trial,  the  only  issues  were  those  made  by  the 
petition  of  Benedict,  the  exception  renewed  in  the  answer  of  Mrs.  Fitz- 
patrick,  and  the  general  issue  pleaded  by  her.  Instead  of  determining 
the  question  of  title  between  Benedict  and  Mrs.  Fitzpatrlck,  her  plea 
and  exception  should  have  been  maintained,  and  the  suit  dismissed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed;  that  the  suit  of  W.  S. 
Benedict  be  dismissed  for  want  of  jurisdiction,  and  without  prejudice  to 
the  right  and  title  asserted  by  him,  or  to  those  set  up  and  asserted  by 
Mrs.  Fitzpatrick,  and  that  W.  S.  Benedict  pay  all  the  costs  of  this  pro- 
ceeding in  this  court  and  in  the  district  court 


No.  7151. 

The  State  vs.  William  Harris. 

No  appeal  can  be  taken  in  a  criminal  case  after  the  expiration  of  the  term  of  court 
during?  which  the  sentence  in  the  case  was  rendered. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St.  Charles. 
Duffel,  J. 

F,  B.  Earhart,  District  Attoroey,  for  the  State. 
James  D,  Augiistin  for  defendant. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  defendant  was  convicted  of  rape,  without  capital 
punishment,  and  sentenced  to  hard  labor  for  life. 

The  trial,  conviction,  and  sentence  was  had  at  the  April  term,  1878, 
of  the  district  court  for  parish  of  St.  Charles.  We  take  judicial  cogni- 
zance of  the  fact  that  by  act  No.  41  of  1878  the  April  term  of  that  court 
could  not  have  extended  beyond  the  thirteenth  of  April.  A  certified 
extract  from  the  minutes  shows  also  that  the  court  adjourned  sine  die 
April  12, 1878.  The  appeal  was  applied  for  on  the  twentieth  of  April, 
1878,  and  granted  by  the  parish  judge,  acting  in  absence  of  the  district 
judge  from  the  parish,  on  the  same  day. 

The  State  moves  to  dismiss  the  appeal,  on  the  ground  that  the  law 
requires  appeals  in  criminal  cases  to  be  taken  "during  the  term  at 
which  the  sentence  shall  have  been  rendered,"  and  "  that  no  appeal  shall 
be  granted  in  such  cases  after  the  time  specified  shall  have  elapsed." 
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Act  No.  30,  approved  February  19,  1878.  The  law  is  peremptory,  and 
the  appeal  having  been  taken  after  the  time  prescribed  by  law  must  be 
dismissed.  There  is  no  force  in  the  defendant's  proposition  that  the 
word  '*  term"  means  a  time  covering  the  aggregate  sessions  of  the  court 
in  all  the  parishes  of  the  district 

The  motion  to  dismiss  is  sustained. 

Rehearing  refused. 


No.  7075. 
James  Buckley  vs.  Wm.  H.  Sbtmour. 

A  state  of  faots  brought  ta  the  attention  of  the  ooart  which  would  justify  and  re- 
Quire  a  new  trial  after  judfirment  will  justify  the  re-openinir  and  re-assicrnment 
of  the  case  before  judgment. 

One  who  is  publicly  acting  as  the  deputy  of  a  notary,  and  whose  oath  of  office  has 
been  administered  by  the  notary  himself,  is  qualified  to  make  demand  of  pay- 
ment and  perform  the  other  functions  of  a  deputy  notary. 

Only  legal  interest  will  be  allowed  when  a  larger  interest  is  not  stipulated  in 
writing. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Bogera,  J. 

Sam,  P.  Blanc  for  plaintiff  and  appellee. 

A,  J.  Levjis  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  J.  A.  Gresham  executed  his  note  to  plaintiff,  with  W. 
H.  Seymour  as  indorser,  for  84125. 

Plaintiff  alleges*  that  after  various  partial  payments  thereon  by 
Oresham,  there  remained  due  thereon  at  its  maturity  81507  20,  which 
not  being  paid  on  due  demand,  said  note  was  protested,  and  the  indor- 
ser duly  notified.    He  therefore  brings  this  suit  against  the  indorser. 

The  defendant  answered  by  a  general  denial,  and  the  averment  that 
Gresham  had  made  payments  to  an  amount  which  reduced  the  balance 
due  to  8957  20;  that  there  was  never  any  legal  demand  of  payment, 
protest,  or  notice  of  protest,  of  said  note.  By  supplemental  answer  he 
alleged  in  general  terms  that  Gresham  had  made  other  and  further 
payments  on  said  note,  and  that  there  was  but  little  if  any  thing  due 
thereon. 

After  considerable  testimony  had  been  taken  on  the  subject  of  pay- 
ments, the  court  on  objection  of  plaintiff's  counsel  to  proof  by  defend- 
ant of  any  other  defense  than  that  of  payment,  permitted  and  required 
defendant  to  elect  between  the  plea  of  payment  and  that  of  want  of 
demand,  protest,  and  motion,  on  the  ground  that  they  were  inconsistent 
The  defendant  elected  the  latter  plea.    He  complains  of  this  ruling,  but 
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reserved  no  bill  of  exceptions  to  this  refusal  of  the  judge  to  hear  further 
evidence  on  the  plea  of  payment.  We  need  not  therefore  notice  the 
matter  further. 

The  note  was  protested  on  thirty-first  July,  1876,  and  notice  of  pro- 
test served  on  the  next  day,  first  of  August;  but  by  clerical  error  the 
notary  certifies  that  the  notice  was  served  on  thirty-first  August  histead 
of  first  August.  He  and  his  deputy  were  called  to  explain,  and  did 
explain,  this  error.  Defendant  objected  to  the  proof.  It  is  unnecessary 
to  pass  upon  the  objection,  since  the  whole  theory  of  the  defense  pro- 
ceeds upon  the  assumption  that  the  notice  was  given  or  attempted  to 
be  given  on  first  August.  The  theory,  as  we  shall  see  hereafter,  is  that 
the  notary  on  first  August  left  the  notice  for  Seymour  in  the  wrong 
office,  to  wit,  Shannon's,  and  that  one  Dunham,  by  mistake,  inclosed  it 
in  his  letter  of  thai  date  to  Shannon  in  New  York. 

After  the  case  had  been  submitted  to  the  court,  but  before  any  de- 
cision thereon,  the  plaintiff  made  application  to  have  the  case  re-opened, 
and  re-assigned  for  trial,  on  the  ground  that  he  had  since  the  trial 
discovered  new  and  important  testimony,  etc.  This  application  was 
accompanied  by  the  usual  affidavits,  of  diligence,  discovery,  materiality, 
together  with  detail  of  facts  expected  to  be  proved,  etc.  The  court 
granted  the  application,  re-opened  the  case,  and  re-assigned  it  for  trial 
on day  of . 

The  judge  states  as  reason,  that  the  facts  disclosed  would  have 
been  good  prround  for  new  trial,  and  that  therefore  he  re-opened  and 
re-assigned  the  cause.  We  see  no  error  in  this.  A  state  of  facts  which 
would  justify  and  require  a  new  trial  after  judgment  certainly  justifies 
the  re-opening  and  re-assignment  of  the  case  before  judgment  The  law 
does  not  require  courts  to  do  vain  things— to  go  on  and  render  judg- 
ments which  it  is  manifest  they  would  immediately  have  to  set  aside. 

The  merits  of  this  controversy  are  narrowed  down  to  two  ques- 
tions— 

First — As  to  the  legality  of  the  demand  of  payment,  and  therefore 
of  the  protest; 

Second — As  to  whether  there  was  in  fact  a  good  service  of  notice 
of  protest  on  Seymour. 

The  first  question  grows  entirely  out  of  the  fact  that  the  deputy 
notary,  Barry,  who  demanded  payment  of  the  note,  was  sworn  as  such 
by  Cohn,  the  notary,  and  not  by  a  judge  or  justice  of  the  peace.  It  is 
further  urged  that  Barry  was  appointed  by  Cohn  as  deputy,  and  by 
him  sworn  as  such,  on  sixth  January,  1868,  and  that  the  offices  of  both 
Cohn  and  Barry,  ex  necessitate,  were  vacated  by  the  going  into  opera- 
tion of  the  new  constitution  in  April,  1868.  Arts.  150, 153,  and  158  of  that 
constitution  are  cited  as  authority  for  this  proposition.     We  do  not 
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think  they  support  it.  It  is  stated  as  a  fact  by  defendant  that  Ck>hn 
was  re-appohited  and  qualified  anew  as  notary  under  the  constitution  of 
1868,  but  that  Barry  did  not.  We  think  it  matter  of  no  moment  whether 
he  ought  to  have  done  so  or  not,  or  whether  he  did  so  or  not.  Notaries 
and  their  deputies  are  officers  recognized  by  law.  R.  S.  2491  to  2527. 
Notaries  were  in  1868  authorized  to  administer  oaths,  "  quoad  the  duties 
of  their  office,"  R  S.  2493,.  and  to  appoint  deputies.    R  S.  2527. 

Whether  the  notary  Gohn  had  authority  to  administer  the  oath  to 
his  deputy  or  not  is  unimportant  so  far  as  third  persons  and  the  public 
are  concerned.  Barry  was  in  the  actual  and  open  exercise  of  the  duties 
of  the  office  of  deputy  notary,  and  the  public  is  not  to  be  expected  or 
required  to  institute  investigations  into  the  regularity  and  legality  of 
the  mode  of  his  qualification.  Such  a  requirement  would  be  absurd  in 
the  last  degree.  The  same  rule  would  require  every  person  filing  a  suit 
in  court  to  investigate  the  question  as  to  whether  the  deputy  clerk  or 
deputy  sheriff  actually  discharging  duties  as  such  was  or  was  not  duly 
sworn  as  such.  In  conclusion,  it  is  enough  to  say  that  Barry  was  an 
acting  deputy  notary,  under  color  of  authority,  and  so  far  as  third  per- 
sons are  concerned  this  suffices  to  legalize  his  acts.  The  demand  of 
payment  and  protest  were  therefore  legal. 

The  only  remaining  question  is  one  of  fact.  Mr.  Cjhn,  the  notary, 
certifies  that  on  (3l8t)  first  August,  1876,  he  gave  notice  of  protest  to 
Seymour,  by  leaving  the  same  "  on  his  desk  in  his  office,  he  not  being 
in."  Cohn  states  as  a  witness  **  positively'*  that  he  served  the  notice 
as  stated,  "  early  in  the  morning  of  the  first  August."  It  is  not  denied 
that  he  is  a  correct  and  truthful  man.  But  the  defendant  contends  that 
by  mistake  Cohn  left  the  notice  on  Shannon's  desk  in  an  adjoining 
office;  that  by  mistake  one  Dunham  put  this  notice  into  a  letter  by  him 
written  that  day  to  Shannon  in  New  York.  The  testimony  of  Dunham 
and  Shannon  was  taken,  and  it  may  be  said  to  establish  the  fact  that 
Dunham  did  send  the  notice  to  Shannon,  and  that  it  did  not  return  to 
New  Orleans  until  seventeenth  August.  But  we  do  not  think  this  shows 
the  statement  of  Cohn  to  be  false.  Both  might  be  true;  for  after  Cohn 
left  it  on  Seymour's  desk  it  might  have  been  taken  into  Shannon's  office 
by  some  other  person. 

Many  witnesses  were  sworn  with  purpose  of  showing  that  Cohn 
did  not  come  into  Seymour's  office  on  first  August,  1876.  This  testi- 
mony was  taken  in  May  and  June,  1877,  and  all  the  witnesses  state  that 
they  had  never  been  talked  to  on  the  subject.  The  witnesses  who  are 
emphatic  and  positive  that  Cohn  did  not  come  into  Seymour's  office 
that  day  are  Seymour,  the  defendant,  and  Killaly,  his  copying-clerk. 
These  witnesses  both  swear  positively  that  they  were  in  the  office 
the  whole  time  from   9  A.  M.  to  4  R  M.  of  that  day,  and  that  it 
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was  impossible  that  Cohn  could  have  come  in  and  the}^  not  have  seen 
him.  But  when  we  come  to  compare  the  testimony  of  these  witnesses 
they  are  utterly  irreconcilable.  As  we  have  stated,  Seymour  states  that 
he  was  in  the  office  all  day,  passing  acts  and  helping  Killaly  make  up 
his  indexes,  etc;  that  he  knew  he  was  there  all  day  without  going  out» 
only  by  reference  to  the  amount  of  work  he  did  in  the  office  that  day; 
that  is  his  means  of  knowing,  etc.  Now  Killaly  swore  that  he  came  to 
the  office  that  morning  at  nine  o'clock,  and  produces  a  memorandum  to 
that  effect;  that  he  found  the  office  door  open,  and  presumes  it  was 
opened  by  the  colored  man  who  attended  the  office.  He  swears  that 
defendant  Seymour  was  not  in  the  office  that  day !  Now  Seymour  swears 
he  was  there  all  day,  and  helping  Killaly.  Being  asked  if  any  person 
or  persons  came  in  during  the  day,  Killaly  said  plenty  of  them,  but 
could  not  name  a  single  man,  but  he  could  swear  Cohn  did  not  come. 
In  some  respects  this  witness's  memory  was  remarkably  minute — 
descending  into  minutes  in  point  of  time,  and  to  trifles  in  other 
matters.  The  Judge  a  quo  heard  all  this  testimony  and  he  did  not 
consider  it  as  disproving  the  truth  of  Gohn's  statement.  Neither 
do  we.  Perhaps  it  was  before  9  A.  M.  that  Cohn  left  the  notice,  for 
he  says  }t  was  early  in  the  morning,  and  perhaps  this  accounts 
for  the  office  being  open  when  Killaly  reached  it.  Mr.  Cohn,  who 
had  officially  and  contemporaneously  certified,  swears  positively  to 
doing  a  certain  thing  on  a  certain  day,  more  than  a  year  before.  Sey- 
mour and  Killaly  swear  that  they  were  in  the  office  all  day  and  did  not 
see  him  do  it  We  have  no  great  confidence  in  the  accuracy  of  a  man's 
statement  who  undertakes  to  swear  where  he  was  every  minute  of  a 
certain  day,  a  year  ago,  where  it  is  not  pretended  he  was  engaged  other- 
wise than  in  the  ordinary  routine  of  his  daily  business.  It  is  manifest 
that  KlUaly's  memory  is  very  bad,  indeed,  for  he  swears  that  Seymour 
was  absent  from  his  office  all  day,  wherec^  Seymour  swears  that  he  was 
in  the  office  all  day  from  nine  to  four  o'clock,  and  produces  notarial  acts 
passed  by  him  at  his  office  on  that  day. 

Cohn  may  have  deposited  the  notice  before  Seymour  or  Killaly 
reached  the  office.  He  certified  officially  at  the  time  that  he  had  so 
deposited  the  notice  and  confirmed  the  truth  of  his  certificate  by  his 
positive  oath  to  same  effect.  Defendant  has  not  disproved  by  satisfac- 
tory evidence  the  truth  of  Cohn's  statement  We  attach  but  little 
Importance  to  Dunham  having  sent  the  notice  on  to  New  York  by 
mistake,  as  he  swears;  and  we  may  add  that  we  give  but  little  credit  to 
his  evidence.  This  record  teems  with  facts  and  circumstances  going  to 
show  that  he  was  either  a  remarkably  unfortunate  man,  or  else  a  man 
who  was  not  unfamiliar  with  *'  ways  that  are  dark."  It  is  unnecessary 
to  detail  these  facts  and  circumstances;  suffice  it  to  say  that,  like  the 
district  judge,  we  prefer  to  believe  Mr.  Cohn. 
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We  think,  however,  that  the  judgment  is  for  too  much  by  $25,  and 
improperly  allows  eight  per  cent  interest.  The  note  stipulating  no  inter- 
est, it  only  draws  five  per  cent  from  maturity.  Plaintiff  himself  states 
that  he  received  $2500  in  money,  and  was  to  allow  five  per  cent  bonus 
thereon,  making  $2625,  and  that  subsequently  he  received  $17  80  more. 
This  reduces  the  debt  to  81482  20,  instead  of  $1507  20,  as  allowed  below. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  thereof  from 
$1507  20  to  fourteen  hundred  and  eighty-two  20-100  dollars,  and  by 
reducing  the  rate  of  interest  thereon  from  eight  to  five  per  cent,  and 
that  as  thus  amended  said  judgment  be  affirmed  at  costs  of  defendant 
in  the  court  below,  and  at  plaintiffs  costs  in  this  court. 


No.  6791. 

A.  M.  Aqelasto  vs.  W.  R.  Mills.    Rightor  et  al..  Sureties. 

TVherean  appellee,  on  the  ground  of  the  insolvency  of  the  sureties  on  the  appeal 
bond,  has  procured  a  judfirment  of  the  district  court  setting  aside  the  appeal, 
(which  has  been  filed  in  this  court  and  not  afterwards  dismissed,)  he  can  not 
subsequently  pursue  the  sureties  in  virtue  of  a  judgment  rendered  in  the  case 
by  this  court. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Tissoi, 
J.,  presiding  in  place  of  Rightor,  J.,  recused. 

Bobert  G.  Dugue  for  plaintiff  and  appellant. 

Lyman  Harding  and  J.  Livingston  for  defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  William  R.  Mills  obtained  an  orderfor  a  suspensive  ap- 
peal from  an  order  of  seizure  and  sale ;  and  he  gave  the  usual  bond,  in 
the  sum  of  $9000,  with  N.  R  Rightor  as  surety  for  84000,  and  D.  W. 
Eames  and  Joshua  G.  Baker  as  sureties,  each  for  $2500.  Plaintiff  moved 
to  set  aside  the  appeal,  on  the  ground  that  the  sureties  were  insufficient. 
Pending  this  motion,  on  the  4th  May,  1874,  the  transcript  was  filed  in 
this  court,  and  on  the  4th  June  the  district  court  dismissed  the  appeal. 
Mills  applied  for  a  prohibition  to  prevent  the  execution  of  the  writ  of 
seizure  and  sale.  The  usual  rule  nm  was  granted  ;  but  it  seems  not  to 
have  been  passed  upon.  The  appeal  was  heard  and  determined  ;  and  a 
final  decree  was  rendered  by  this  court  on  the  30th  November,  1874, 
affirming  the  order  of  seizure  and  sale. 

After  the  decree  of  affirmance  was  rendered  the  sheriff  re-advertised 

the  mortgaged  property ;  and  on  the  6th  of  February,  1875,  part  of  it, 

two  lots  and  the  buildings  and  improvements  in  the  Sixth  District,  was 

sold  for  $2000,  cash,  of  which  8614  43  were  applied  to  a  prior  mortgage, 
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3479  78  to  the  costs,  and  3895  55  to  taxes  due,  aggregating  the  sum  of 
S1989  76,  and  leavhig  310  24  to  be  applied  to  the  mortgage  debt,  which 
amounted,  up  to  the  day  of  sale,  to  36077  24.  The  other  property  mort- 
gaged, a  lot  with  buildings  and  improvements  in  the  Second  District, 
was  not  sold,  for  want  of  bidders.  On  the  27th  February  this  property 
was  offered  on  twelve-months  credit,  and  was  not  sold,  for  want  of  bid- 
ders, on  account  of  the  prior  mortgages  exceeding  its  value ;  and  the 
writ  was  returned  by  order  of  plaintiffs  attorney  on  the  24th  of  August, 
1876. 

A  rule  was  then  taken  on  the  sureties  in  the  appeal  bond,  to  make 
them  liable  for  the  balance  of  the  mortgage  debt,  36067.  Tho  sureties 
answered  that  they  were  not  liable,  because  the  order  granting  the  ap- 
peal had  been  rescinded,  the  bond  avoided,  and  the  sureties  discharged; 
that  the  order  of  seizure  and  sale  had  been  satisfied  by  the  sale  of  the 
mortgaged  property ;  and  that  there  was  no  personal  judgment  against 
Mills. 

The  district  court  discharged  the  rule  on  the  ground  that  where  the 
appeal  was  set  aside  because  of  the  insolvency  of  the  sureties  there  was 
no  longer  an  appeal  bond,  there  were  no  sureties,  there  was  no  appeal ; 
and  that  the  judgment  setting  aside  the  appeal  and  releasing  the  sure- 
ties stands  unreversed  and  is  forever  final. 

If  it  had  been  properly  brought  to  the  notice  of  this  court  that  the 
order  of  appeal  had  been  set  aside  by  the  district  court  because  of  the 
insolvency  of  the  sureties,  no  doubt  the  appeal  would  have  been  dis- 
missed. If  the  appellee  had  directed  the  attention  of  the  court  to  the 
fact  that  he  was  arrested  by  the  application  for  a  writ  of  prohibition  in 
the  exercise  of  his  right  to  enforce  the  order  of  seizure  and  sale,  after 
the  order  of  appeal  had  been  set  aside,  no  doubt  the  court  would  have 
passed  upon  the  application,  and  would  have  dismissed  it,  and  refused 
to  hear  the  appeal,  if  the  district  court  correctly  decided  that  the  bond 
was  insufficient. 

We  are  not  prepared  to  say  that  if  the  appellee  fails  to  have  the 
appeal  dismissed  in  this  court,  after  the  order  of  appeal  has  been  set 
aside  in  the  district  court,  and  permits  the  further  action  of  the  district 
court  to  be  suspended  by  the  application  for  a  prohibition,  the  jurisdic- 
tion of  this  court  would  bo  divested,  and  that  its  final  action  and  decree 
on  the  appeal  would  be  a  nullity.  The  appeal  bond  is  for  the  benefit  of 
the  appellee  ;  and  if  he  fails  to  bring  to  the  notice  of  the  court  the  fact 
that  he  is  not  secured  by  such  a  bond  as  he  has  the  right  to  require,  it 
does  not  follow  that  the  court  may  not  validly  pass  upon  the  appeal 
on  the  merits. 

But  it  is  clear  that  if  the  appellee  procure  the  judgment  of  the  dis- 
trict court  setting  aside  the  appeal  for  want  of  a  sufficient  bond,  he  has 
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no  claim  on  the  sureties,  whom  he  has  thus  formally  refused  to  accept. 
It  is  obvious  that  the  right  of  the  plaintiff  to  proceed,  after  the  district 
court  has  set  aside  the  order  of  appeal  for  insolvency  of  the  sureties,  is 
no  longer  suspended  by  the  appeal ;  and  if  he  is  delayed  until  the  final 
hearing  of  the  appeal,  it  must  be  because  of  some  other  act  on  the  part 
of  the  appellant,  or  some  omission  on  the  part  of  the  appellee,  for  which 
the  rejected  and  released  sureties  in  the  appeal  bond  are  not  answer- 
able. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 

Rehearing  refused. 


No.  7125. 
Lafayette  Fire  Insurance  Company  vs.  H.  E.  Remmers. 

A  bill  of  oxooptions  need  not  be  taken  to  the  rulings  of  the  court  in  civil  suits.    It 

is  only  necessary  to  note  the  exceptions  in  the  note  of  evidence. 
A  party  objecting  to  evidence  offered  in  the  court  below  must  see  that  the  objections 

are  stated  in  the  note  of  evidence;  otherwise  this  court  will  not  consider  them. 
The  surety  on  an  appeal  bond  has  the  right  to  show  in  his  defense  that  a  legal  sale 

of  the  principal's  property  would  have  satisfied  the  plaintiff's  writ,  or  that  the 

fraud  of  the  plaintiff  prevented  its  satisfaction. 
Where  in  an  application  for  a  rehoaring  no  time  is  asked  in  which  to  file  a  printed 

statement  of  the  applicant's  points  and  authorities,  and  none  has  been  filed, the 

rehearing  will  be  refused. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Ttogers,  J. 

Hornor  &  Benedict  for  plaintiff  and  appellee. 

Kramer  &  Dalton  for  defendant  and  appellant. 

The  opinion  of  the  court  on  the  original  hearing  wa&  delivered  by 
Spencer,  J.,  and  on  the  application  for  a  rehearing  by  Manning,  C.  J. 

Spencer,  J.  The  plaintiff  obtained  final  judgment  in  this  court 
against  Remmers  on  a  mortgage  note  for  82800,  interest,  costs,  and 
attorneys'  fees.  See  29  An.  Webert  was  surety  on  the  appeal  bond  in 
that  case. 

Pending  that  suit,  the  defendant,  Remmers,  brought  suit  in  the  Fifth 
District  Court  of  Orleans  to  recover  of  plaintiff  $3500,  amount  of  a  fire 
policy  on  property  which  had  been  burned,  said  suit  being  styled  Rem- 
mers vs.  Lafayette  Fire  Insurance  Company. 

Soon  after  obtaining  its  judgment  against  Remmers,  the  Insurance 
Company  issued  execution,  seized  the  mortgaged  property,  and  also  the 
claim  and  suit  of  Remmers  against  itself,  then  pending  as  aforesaid. 
The  real  estate  was  bought  in  at  first  offering  by  the  Company  for  61070, 
which,  after  deducting  costs,  taxes,  fees,  etc.,  left  a  net  credit  of  3378  43 
on  the  suit.    The  claim  and  suit  of  Remmers  vs.  the  Company  failing  to 
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bring  two  thirds  its  appraisement  was  re-advertised  for  sale  at  twelve 
months.  The  sheriff  returns  that  at  this  second  offering  this  claim  and 
suit  were  adjudicated  to  W.  S.  Benedict  for  one  Joseph  Mathis  for  SlOO, 
which  sum  less  certain  costs  was  also  credited  on  the  writ,  which  was 
thereupon  returned  unsatisfied.  Thereupon  the  present  rule  was  taken 
against  Webert,  the  surety,  to  make  him  liable  for  the  balance  of  the 
Judgment  against  Bemmers. 

Webert  answered  the  rule  by  alleging  in  substance  that  at  said  sec- 
ond sale  said  suit  and  claim  were  adjudicated  to  him  (Webert)  for  $3050, 
more  than  enough  to  satisfy  the  writ ;  that  by  consent  of  the  sheriff  he 
stepped  out  of  the  auction-room  for  a  few  minutes  to  get  the  surety  on 
the  twelve-months  bond,  offering  and  tendering  to  the  sheriff  before 
leaving  83050  in  money  as  a  guarantee  for  his  return  with  his  surety  to 
sign  the  bond ;  that  the  sheriff  said  he  would  wait  his  return,  and  had 
made  no  demand  on  him  or  tendered  the  bond  for  signature ;  that  on 
his  return,  in  about  ten  minutes,  to  his  amazement  he  was  told  that  the 
property  had  been  re-offered,  and  adjudicated  to  the  agent  of  the  Insur- 
ance Company  for  8100,  although  said  agent  had  just  a  few  minutes  be- 
fore bid  on  it  to  the  amount  of  $3025.  He  alleges  conspiracy  between 
the  sheriff  and  plaintiff,  and  avers  "  that  by  this  fraud,  perpetrated  by 
plaintiflls  on  this  appearer,  through  the  instrumentality  of  the  sheriff, 
this  appearer  has  been  defrauded  out  of  property  adjudicated  to  him, 
and  of  the  value  of  83500,  for  which  he  was  entitled  to  a  credit  of  twelve 
months,  and  but  for  said  fraud,  combination,  and  conspiracy  between 
the  plaintiffis  and  the  sheriff  the  defendant  in  execution  would  have  been 
entitled  to  a  credit  of  83050  on  said  judgment." 

The  rule  came  on  for  trial,  and  the  following  is  the  note  of  evidence : 

"Plaintiff  offers  in  evidence  the  judgment  in  this  case.  No.  7315, 
also  the  decree  of  the  Supreme  Court  ordering  the  execution  thereof. 

"  Also  the  motion  of  appeal  and  bond  of  appeal. 

"  Also  the  writ  of  fi,fa,  and  sheriff's  return. 

"  Defendant  offers  the  witness  now  on  the  stand  to  prove  the  allega- 
tions of  his  answers. 

"  Objected  to  by  plaintiff. 

"  Objection  sustained  by  the  court. 

"  Exceptions  reserved  by  defendant. 

"  Rule  submitted." 

There  was  judgment  against  the  surety  for  the  balance  of  the  judg- 
ment, 82697  67,  with  interest  and  costs. 

The  surety  appeals,  and  claims  that  the  court  a  qua  improperly  re- 
jected evidence  to  sustain  the  allegations  of  his  answer. 

Plaintiff  contends  that  as  the  defendant  in  rule  took  no  "  bill  of 
exceptions,"  and  that  as  the  note  of  evidence  does  not  set  out  the 
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grounds  of  plain tifiTs  objections,  and  as  there  is  no  assignment  of  errors, 
this  court  can  not  consider  or  determine  the  question  whether  the  evi- 
dence was  properly  or  improperly  rejected ;  and  Anally  that  "  it  does  not 
appear  from  this  note  of  evidence,  nor  is  it  a  fact,  that  there  was  any 
witness  on  the  stand." 

This  last  proposition  is  certainly  advanced  in  the  very  teeth  of  the 
record,  which  declares  that  he  "  offers  the  witness  now  on  the  stand  to 
prove,"  etc.  * 

As  to  the  bill  of  exceptions,  the  law  (Act  No.  102, 1877,)  does  not  re- 
quire one  to  be  taken,  but  authorizes  the  exception  to  be  stated  in  the 
note  of  evidence. 

"We  think  it  was  the  duty  of  the  plaintiff,  making  objections  to  de- 
fendant's evidence,  to  state  them,  and  see  that  they  were  properly  noted. 
He  knew  better  than  any  one  else  what  were  his  objections,  and  if  he 
did  not  state  them  we  can  not  presume  what  they  were  or  supply  them 
in  a  case  where  the  record  purports  to  contain  a  note  of  the  evidence. 
Perhaps  he  assigned  no  grounds  of  objection,  and  if  so  neither  the  clerk 
nor  defendant  is  responsible  for  the  record  not  showing  any.  If  what 
the  defendant  in  the  rule  alleged  and  offered  to  prove  be  true,  it  is  mani- 
fest that  the  sale  of  the  property  of  Remmers  realized  more  than  enough 
to  satisfy  plaintiffs  writ,  and  that  this  proceeding  against  the  surety  is 
wrongful  and  illegal.  We  are  at  a  loss  to  conceive  upon  what  grounds 
he  was  debarred  from  the  right  to  prove  the  facts  alleged.  He  certainly 
had  the  right  to  show  either  that  plaintiffs  writ  was  satisfied,  or  that  a 
legal  sale  of  the  principal's  property  would  have  satisfied  it,  or  that  the 
fraud  of  the  plaintiff  prevented  its  satisfaction.  Any  one  of  these  facts 
was  good  cause  why  judgment  should  not  be  rendered  against  him  in 
this  proceeding. 

If  what  he  charges  be  true,  fiagrant  injustice  has  been  done  him  and 
his  principal,  and  we  are  not  disposed,  upon  what  is  to  say  the  most  of 
it  a  doubtful  technicality,  to  cut  him  off  from  relief. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed,  and  that  this  case  be 
remanded  to  be  proceeded  with  according  to  law,  appellee  paying  costs 
of  this  appeal. 


On  Application  for  Rehearing. 

Manning,  C.  J.  The  application  for  a  rehearing  of  this  cause  was 
filed  in  time,  and  with  it  a  statement  in  manuscript  of  the  reasons  upon 
which  the  application  is  founded.  No  time  was  asked  in  which  to  file  a 
printed  statement  of  the  points  and  authorities  on  which  the  applicant 
relies,  and  none  has  been  filed.  Rule  IX  makes  this  imperative :  For 
want  thereof, 

The  rehearing  is  refused. 
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No.  7213. 
State  ex  eel.  J.  P.  Becker  vs.  Judge  Sixth  District  Court. 

No  district  court  of  the  parish  of  Orleans  has  authority  to  issue  a  writ  of  iiijuu<$tioii 
to  restrain  the  execution  of  a  judgment  rendered  by  any  other  district  court  of 
that  parish.  The  court  which  renders  the  judgment  can  alone  enjoin  its  exe- 
cution. 

A  PPLICATION  for  writs  of  mandamus  and  prohibition. 

W,  E.  Murphy  for  relator. 

Simeon  Belden  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Eelator,  Becker,  having  obtained  judgment  in  the 
Third  District  Court  of  Orleans  against  William  Winkleman,  issued  exe- 
cution thereon. 

Frederick  H.  Quick,  alleging  that  Becker  was  about  to  cause  the 
seizure  of  certain  premises  belonging  to  him,  obtained  in  the  Sixth  Dis- 
trict Court  of  Orleans  an  injunction  restraining  the  execution  of  said 
writ.  Relator  asks  that  said  court  be  prohibited  from  proceeding  in  said 
cause. 

The  only  question  necessary  for  us  to  decide  is,  whether  the  Sixth 
District  Court  had  jurisdiction  and  authority  to  issue  said  injunction 
against  the  process  of  the  Third  District  Court : 

Act  No.  86  of  1870  provides,  section  one—"  That  whenever  a  suit  or 
judicial  proceeding  is  instituted  in  any  of  the  courts  of  the  parish  of 
Orleans  where  such  court  has  jurisdiction,  all  parties  to  such  suits  shall 
be  confined  exclusively  to  such  court  for  the  trial  of  all  Issues  or  matters 
that  may  arise  in  the  course  of  such  litigation,  or  out  of  the  judgment 
rendered  in  such  litigation ;  and  no  other  judge  shall  have  jurisdiction 
to  grant  orders  of  injunction,  sequestration,  or  any  other  order  by  which 
the  proceeding  in  such  litigation  or  judgment  rendered  therein,  or  prop- 
erty in  litigation  shall  be  stayed  or  in  any  manner  interfered  with  or  in- 
terrupted; nor  shall  any  o^/ier  judge  grant  any  of  the  above  orders  iji 
favor  of  any  party  not  a  party  to  such  litigation  or  judgment,  claiming  to 
have  an  interest  therein  or  to  be  affected  .thereby ;  but  all  such  orders 
shall  be  granted  by  the  judge  before  whom  the  original  suit  or  judicial 
proceedings  were  instituted." 

The  second  section  makes  it  the  duty  of  the  judge  who  may  have 
granted  such  order,  in  contravention  of  this  act,  to  immediately  (on 
having  the  fact  brought  to  his  knowledge,  ex  parte  or  otherwise)  revoke 
and  rescind  such  orders,  either  in  chambers  or  open  court,  and  to  cause 
the  officer  in  charge  of  the  execution  of  such  writ  to  be  notified  of  such 
revocation,  and  to  return  the  same  at  once,  etc.  It  denounces  severe 
penalties  for  disregarding  its  provisions. 
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We  see  no  reason  to  doubt  that  the  proceedings  in  the  Sixth  District 
Oourt  were  taken  in  violation  of  this  mandatory  and  punitory  statute, 
and  are  illegal  and  void. 

It  is  therefore  ordered  that  the  provisional  writ  of  prohibition  here- 
tofore issued  be  made  peremptory,  and  that  defendants  pay  costs  of 
this  proceeding. 


No.  6863. 

James  G.  Claek  vs.  the  Board  of  Health  et  al. 

The  act  No.  87  of  the  extra  session  of  the  Lesrislature  of  1877,  rearulatinfi:  the  sale  of 
coal  oil.  petroleum,  etc..  presoribinff  penalties  for  the  infraction  of  the  act.  and 
delearatinc:  to  the  Board  of  Health  the  authority  to  enforce  the  law.  does  not 
violate  article  114  or  article  118  of  the  constitution  of  the  State;  or  that  provision 
of  the  constitution  of  the  United  States  si  vine  to  (^on^ress  the  power  to  regu- 
late commerce  between  the  States ;  or  that  provision  forbidding;  any  State  to  lay 
any  impost  or  export  duty  except  what  may  be  necessary  to  the  execution  of  its 
inspection  laws.    Act  No.  37  is  an  inspection  law. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Bightor, 
J. 

McOloin  &  Nixon  for  plaintiffe  and  appellants. 

Kennedy  &  AiLStin  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Appellants,  plaintiflb,  dealers  in  coal  oil,  in  the  city  of 
New  Orleans,  brought  this  suit  to  have  declared  unconstitutional  and 
void  an  act  of  the  Legislature,  No.  37,  of  the  extra  session  of  1877,  p. 
60,  entitled  "  An  act  to  provide  for  the  gauging  and  inspecting  coal  oils, 
or  fluids  derived  wholly  or  in  part  from  coal  or  petroleum;  to  regulate 
the  sale  or  disposition  of  the  same;  to  prohibit,  in  certain  cases,  the  sale 
or  disposition  of  illuminating  oils  or  fluids  dangerous  to  life  and  prop- 
■erty,  and  to  prescribe  penalties  for  violations  of  this  act." 

They  also  sought  to  obtain  an  injunction  forbidding  the  Board  of 
Health  to  collect  fees,  as  provided  for  in  the  act,  and  to  execute  it  other- 
wise, on  the  ground  that  its  provisions  are  in  conflict  with  both  the 
Pederal  and  State  constitutions. 

Appellees,  defendants,  excepted  that  the  petition  disclosed  no  cause 
of  action;  and  they  also  answered  by  pleading  the  general  issue.  On 
rule  nisif  the  district  court  refused  to  grant  the  preliminary  injunction; 
■and,  on  trial  on  the  merits,  there  was  judgment  in  favor  of  defendants 
against  plaintifCs,  from  which  plalntilTs  appealed. 

There  are  no  Issues  of  fact  involved.  The  plaintifCs  object  that  the 
.act  in  question  violates  articles  114  and  118  of  the  State  constitution; 
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and  article  1,  section  8,  clause  3,  and  section  10,  clause  2,  of  the  con- 
stitution of  the  United  States.  We  shall  consider  these  objections  Id 
their  order. 

First — Article  114  of  the  constitution  of  the  State  provides  that 
"  every  law  shall  express  its  object  or  objects  in  the  title."  The  first 
and  second  sections  of  the  act  authorize  the  State  Board  of  Health,  io 
the  parish  of  Orleans,  and  the  mayors  and  councils  of  the  towns  and 
cities  in  other  parishes,  of  not  less  than  2000  inhabitants,  to  appoint 
gangers  and  inspectors  of  coal  oils  and  all  Illuminating  fluids  or  oils 
derived  wholly  or  in  part  from  coal  or  petroleum,  and  of  all  fluids  com- 
monly known  in  commerce  as  naphtha,  deodorized  naphtha,  or  gasoline, 
or  benzine;  the  gangers  and  inspectors  to  be  sworn,  and  to  give  bond 
for  the  faithful  performance  of  their  duties;  and  to  receive  such  salaries- 
as  may  be  fixed  by  the  Board  of  Health,  or  the  mayors  and  councils  by 
which  they  are  respectively  appointed. 

The  third  and  fourth  sections  prescribe  the  duties  of  these  gangers 
and  inspectors.  The  fourth  section  provides  that  they  shall  give  proper 
certificates  to  those  requiring  such  gauging  and  inspection,  duplicates 
to  be  furnished  to  the  Board  of  Health,  and  it  authorizes  the  Board  of 
Health  in  New  Orleans  to  collect  a  fee  of  a  quarter  of  a  cent  a  gallon  ^ 
for  gauging  and  inspecting  oils  not  in  barrels,  and  twelve  and  a  half 
cents  per  barrel,  including  the  replacing  of  the  bung. 

The  fifth  section  imposes  a  penalty  for  selling  or  exposing  for  sale 
coal  oil  or  illuminating  oil  or  fluid,  as  described  in  the  first  section,  not 
gauged  and  inspected.  The  sixth  section  prescribes  the  penalty  for 
selling  or  exposing  for  sale,  or  giving  or  delivering  such  coal  oils  or  illu- 
minating fluids  the  flashing  point  of  which  is  less  than  125  degrees  of 
Fahrenheit,  unless  the  package  be  stamped  conspicuously,  "explosive 
and  dangerous:"  and  the  seventh  section  prescribes  the  penalty  for  sell- 
ing or  giving  or  delivering  any  such  illuminating  oils  or  fluids  which 
have  not  been  inspected,  gauged,  and  stamped. 

The  eighth  section  makes  it  the  duty  of  the  Board  of  Health  ia 
New  Orleans,  and  of  the  district  attorneys  in  the  country  parishes,  to 
sue  for  the  penalties  incurred  by  violation  of  the  act;  and  provides  for 
the  disposition  to  be  made  of  the  flnes  recovered,  to  be  paid  to  the 
Board  of  Health  in  New  Orleans,  and  to  the  Charity  Hospitals  at 
Shreveport  and  Baton  Rouge. 

The  ninth  section,  the  more  elTectually  to  carry  out  the  provisions 
of  the  act,  authorizes  the  district  attorneys  in  the  country  parishes,  and 
the  Board  of  Health  in  New  Orleans,  at  the  time  of  bringing  suit,  or 
subsequently,  without  bond,  to  obtain  a  writ  of  injunction  forbidding 
the  defendant  in  such  suit  to  do  or  suffer  to  be  done  any  of  the  acts 
on  account  of  which  such  suit  was  brought:  and  the  tenth  section  fixes 
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the  date  at  whioh  the  act  shall  take  effect;  and  repeals  all  conflicting  or 
inconsistent  laws. 

If  there  is  any  part  of  this  act  which  is  not  strictly  germain  to  and 
included  in  the  objects  expressed  in  the  title,  we  confess  our  total  in- 
ability to  perceive  it:  nor  can  we  discover  in  it  any  violation  of  act  Hi 
of  the  constitution. 

Second — Article  118  of  the  constitution  provides  that  "taxation 
shall  be  equal  and  uniform  throughout  the  State;"  it  also  forbids  specific- 
taxation;  and  it  requires  that  all  property  shall  be  taxed  ad  valorem. 

There  is  nothing  in  this  act  that  can  be  supposed  to  be  m  violation 
of  this  article  of  the  constitution  except  the  fee  of  a  quarter  of  a  cent, 
per  gallon,  or  twelve  and  a  half  cents  per  barrel,  which  section  4  author- 
izes the  Board  of  Health  in  New  Orleans  to  collect 

As  early  as  1805  an  act  of  the  Legislature  was  passed,  regulating 
the  inspection  of  flour,  beef,  and  pork,  fixing  the  weight  of  the  barrel, 
the  fees  for  inspection,  and  penalties  for  violation  of  the  provisions  of 
the  act.  In  1816,  an  act  was  passed  regulating  the  inspection  of  tobacco- 
in  hogsheads  and  casks,  fixing  the  fees  for  inspection,  and  prescribing^ 
penalties,  etc.  Hay  also  was  made  subject  to  inspection;  and  so  were 
weights  and  measures.  These  laws  have  been  revised,  and  re-enacted r 
and  they  are  local  regulations;  they  are  now  in  force.  Similar  laws  exist 
in  all  the  States;  and  yet,  it  is  a  fundamental  principle  in  all  well-organ- 
ized governments,  that  taxation  must  be  uniform  and  equal;  and  this 
principle  derives  no  additional  force  by  the  mere  formulation  of  it  in 
written  constitutions. 

Inspection  laws  are  a  necessity.  They  have  for  their  object  the 
protection  of  buyers  and  consumers  against  fraud  in  weights  and;' 
measures;  and  of  life  and  property  against  the  risks  of  exposing  for 
sale  and  selling,  without  proper  notice  and  warning,  dangerous  com- 
modities, and  such  articles  of  food  as  are  unfit  for  use,  or,  from  their 
condition,  would  be  injurious  to  health. 

It  is  admitted,  indeed  it  can  not  be  questioned,  that  as  inspection 
laws  are  necessary,  it  is  also  necessary  to  compensate  the  persons 
charged  with  the  important  duties  required  of  inspectors.  The  specific- 
objections  to  the  act  in  question  are  that  the  fees  fixed  by  section  3  are 
applicable  to  dealers  in  New  Orleans  alone;  and  are,  therefore,  partial  r 
and  that  they  are  not  paid  to  the  inspectors  as  compensation  for  their 
services,  but  to  the  Board  of  Health;  and  it  is  urged  that  this  feature 
makes  them  a  tax. 

With  respect  to  this  first  objection,  it  is  a  sufficient  answer  to  say 
that  inspection  laws  are  local.  They  are  specially  required  at  the  great 
marts;  and  in  a  crowded  city  like  New  Orleans,  where  immense  quanti- 
ties of  the  explosive  and  dangerous  illuminating  fluids  specified  in  the 
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^rst  section  of  the  act  are  in  the  hands  of  the  numerous  dealers,  and 
are  used  in  so  many  houses,  and  by  so  many  of  the  inhabitants;  where 
liability  to  explosions  is  so  greatly  increased;  and  where  the  conse- 
quences would  be  so  much  more  destructive  of  life  and  property  than 
in  a  small  village,  or  in  a  single  isolated  house,  there  is  so  much  the 
greater  necessity  for  careful  inspection,  and  for  putting  conspicuously 
on  the  packages  in  which  these  fluids  are  contained  marks  indicating 
plainly  to  dealers  and  consumers  the  degree  of  caution  which  Is  neces- 
sary to  be  observed  In  handling  and  using  them. 

In  the  country  parishes,  the  Legislature  deemed  it  sufficient  to 
authorize  the  mayors  and  councils  to  appoint  and  to  fix  the  salaries  of 
the  gangers  and  Inspectors;  but  it  also  deemed  It  necessary,  In  the  dty 
of  New  Orleans,  to  Intrust  this  entire  business  to  the  Board  of  Health, 
composed,  In  part,  at  least,  of  scientific  men,  capable  of  ascertaining  the 
qualifications  of  the  gangers  and  Inspectors  appointed  by  them,  and  of 
seeing  that  the  Important  duties  required  of  these  functionaries  are  faith- 
fully performed.  The  Board  of  Health  fixes  and  pays  the  salaries;  and 
obtains  the  means  to  pay  them  by  collecting  the  fees  provided  in  the  act. 

All  such  legislation  falls  within  the  police  power  of  the  State  ;  and 
the  State  has  chosen.  In  view  of  the  grave  Interests  Involved,  to  dele- 
gate to  the  Board  of  Health  the  authority  and  the  duty  to  see  that  the 
law  \b  enforced.  There  can  be  no  reason  why  the  State  should  not  thus 
provide  for  the  execution  of  this  branch  of  the  police  power,  as  validly 
as  It  might  have  contented  Itself  with  providing  for  the  appointment  of 
the  Inspectors  by  the  Governor,  or  otherwise,  and  have  fixed  their  feea. 
It  was  not  unwise  to  require  the  Board  to  take  upon  Itself  this  inspec- 
tion, and  to  make  the  Inspectors  dependent  upon  and  responsible  to 
the  Board. 

We  do  not  perceive  In  what  respect  the  public  Interest  suffers  any 
detriment  by  the  special  provisions  applicable  to  the  city  of  New  Or- 
leans alone;  nor  do  we  think  that  this  feature  In  the  act,  or  any  other  of 
Its  provisions,  violates  article  118  of  the  constitution. 

Third — Clause  8,  section  8,  article  1,  of  the  constitution  of  the 
United  States  declares  that  the  Congress  shall  have  power  "to  regulate 
<5ommerce  with  foreign  nations,  and  among  the  several  States,  and  with 
the  Indian  tribes.''  Under  this  clause  foreign  nations  and  the  several 
IStates  of  the  Union  have  the  right  to  send  to  our  market  the  products 
of  the  soil,  and  the  results  of  their  skill  and  labor,  subject  to  such 
regulations  and  restrictions  as  the  Congress  may  Impose.  The  State 
can  not  Interpose  any  obstacle  to  this  traffic,  commerce;  but  the  State 
•can  protect  the  health,  the  lives,  and  the  property  of  Its  Inhabitants 
against  false  weights  and  false  measures:  against  the  improper  exposure 
«nd  sale  of  articles  dangerous  to  life  and  to  property,  or  injurious  to 
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health  by  their  unsound  condition  and  unfitness  for  food  for  man  or 
beast.  Such  regulations  do  not  fall  within  the  terms  and  meaning 
of  this  clause  of  the  constitution;  they  belong,  not  to  the  Congress,  but 
to  the  police  power  of  the  State;  and  the  Congress  can  not  interfere  with 
the  proper  exercise  of  this  power.  The  inhabitants  of  other  States  and 
■foreign  countries  may  send  their  hay,  flour,  beef,  pork,  tobacco,  illumi- 
nating oils,  to  our  market  for  sale,  and  no  power  in  the  State  can  pre- 
vent it;  but  the  State  can  and  it  is  bound  to  subject  all  such  articles  to 
such  inspection  as  will  protect  buyers  and  consumers  from  fraud,  health 
from  injury,  and  life  and  property  from  destruction. 

Fourth— Clause  2,  section  10,  article  1,  declares  that  "  no  State  shall 
without  the  consent  of  Congress  lay  any  imposts  or  duties  on  Imports 
or  exports,  except  what  may  be  absolutely  necessary  for  the  execution 
of  its  inspection  laws,  ♦  ♦  ♦  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  the  Congress." 

It  is  clear  that  the  act  of  1877  is  an  inspection  law.  Not  a  dollar  of 
the  fees  goes  into  the  State  treasury;  and  whether  these  fees  are  in 
excess  of  what  would  be  absolutely  necessary  or  not,  they  are  not  a  tax. 
They  are  the  means  provided  to  be  used  and  expended  by  the  Board  of 
Health  in  the  execution  of  the  law.  It  is  not  alleged,  nor  is  it  proven, 
that  the  fees  allowed  are  not  absolutely  necessary  for  executing  the  law; 
and  the  presumption  is  that,  having  the  power  to  the  extent  of  the 
necessity,  the  Legislature  has  not  exceeded  that  power.  But  if  this 
allegation  were  made,  the  serious  question  would  arise  whether  it  would 
be  cognizable  in  a  judicial  tribunal. 

Unquestionably,  there  are  some  of  the  prohibitions  in  restriction 
of  State  power  in  section  10  of  article  1  of  the  constitution  which  must 
be  enforced  by  the  judicial  power;  perhaps  all  those  contained  in  the 
first  clause  of  this  section;  but  with  respect  to  the  State  laws  which 
clause  2  recognizes  and  does  not  prohibit,  within  certain  limitations 
they  seem  to  be  subjected  to  one  tribunal  only — "  to  the  revision  and 
control  of  the  Congress." 

It  is  not  necessary,  however,  to  pass  upon  this  question.  It  suffices 

to  say  that  in  this  case  there  is  no  allegation,  there  is  no  proof,  author- 

.  izing  any  inquiry  as  to  the  necessity  of  the  amount  fixed  by  the  statute 

for  the  execution  of  the  law;  nor  is  there  in  the  act  itself  any  apparent 

violation  of  the  constitution  of  the  United  States. 

The  act  is  wise  and  wholesome;  and  its  rigid  enforcement  may  pre- 
vent or  diminish  the  number  of  the  shocking  accidents  from  the  incau- 
tious use  of  illuminating  oils  and  fluids  with  which  the  columns  of  the 
dafly  press  teem. 

The  judgment  appealed  from  is  affirmed  with  costs. 

Rehearing  refused. 
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No.  7149. 

The  LoinsiANA  National  Bank  vs.  the  Board  of  Liquidation. 

The  mere  fact  that  certain  valid  State  warrants  paid  to  the  State  as  the  purchase 
price  of  State  bonds  that  had  been  issued  to  the  free-school  fund,  (and  which 
the  State  had  no  power  to  sell.)  are  in  the  treasury  of  the  State,  and  not  in  the 
hands  of  their  owner,  is  not  a  isrround  for  a  refusal  by  the  Board  of  Liqaidation 
to  fund  them. 

APPEAL  from  the  Third  District  Court,  parish  of  Orieans.  Monroe^ 
J. 

H,  C.  Miller  for  plaintifif  and  appellee. 

H.  N,  Ogden,  Attorney  General,  for  defendant  and  appellant 

The  opinion  of  the  couit  was  delivered  by 

])eBlanc,  J.  On  the  5th  of  May,  1871,  the  Louisiana  National  Bank 
loaned  the  State— to  assist  it  in  stopping  crevasses,  the  sum  of  S20,000, 
and— to  pay  that  sum— an  appropriation  was  made  by  the  Legislature 
on  the  5th  of  March  1872.  Under  that  appropriation,  and  in  settlement 
of  said  loan  and  the  interest  which  had  accrued  on  it,  the  Auditor  gave 
to  the  bank  his  warrant  for  821,751.10c.  With  that  warrant  and  a  small 
amount  in  cash,  plaintiff  liquidated  the  price  of  twenty  nine  bonds  soJd 
to  it  under  act  No.  81  of  1872,  and  which  had  been  issued  by  the  State, 
on  the  1st  of  July  1857,  to  the  free-school  fund.  These  facts  are  tacitly 
admitted  by  defendant,  and  fully  established  by  the  evidence. 

The  Bank  applied  to  the  Board  of  liquidation  to  do  one  of  two 
things— to  either  fund  the  twenty-nine  bonds  purchased  by  it,  or  to 
issue  consols  for  the  amount  of  the  warrant  representing  the  loan  made 
to  the  State  in  1871,  and  which  was  surrendered  in  part  settlement  of 
the  price  of  said  bonds. 

This  court  having  held  that  the  sale  of  the  school  bonds  is  an  ab- 
solute  nullity — 29  A.  77 — the  Board  properly  refused  to  accede  to  the 
first  of  the  Bank's  demands,  but  it  should  have  granted  the  other.  The 
loan  was  made  to  protect  the  State  against  the  impending  disasters  of 
an  overflow,  and  is — of  this  there  can  be  no  reasonable  doubt — a  valid 
and  outstandiug  claim  against  it. 

The  only  defence  opposed  to  the  alternative  application  of  the  Bank 
is  that  the  Auditor's  warrant  surrendered  as  the  price  of  the  school 
bonds  is  in  the  public  treasury,  and  can  be  taken  therefrom  but  by 
direction  of  the  Legislature.  That  defence  is  not  tenable:  the  fact  that 
the  State  is  in  possession  of  the  evidence  of  one  of  its  indisputable  lia- 
bilities, is  an  additional  reason  why  the  as  yet  unsatisfied  and  already 
surrendered  warrant  should  be  funded.  The  State  is  justly  entitled  to 
the  possession  of  the  school  bonds,  but  it  could  not  justly  keep  the 
money  loaned,  the  warrant  delivered  for  that  loan,  the  cake  and  the 
picayune. 
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In  substance,  the  decree  of  the  lower  court  is  strictly  correct:  in 
form,  it  is  not  as  complete  as  it  should  have  been. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  amended,  and  the  Board  of  liquidation  ordered  to  fund 
the  claim  evidenced  by  warrant  No.  2222,  now  deposited  in  the  State 
Treasury,  and  drawn  by  the  Auditor  to  the  order  of  the  Louisiana 
National  Bank,  on  the  31st  of  May  1872. 

It  is  further  ordered,  adjudged  and  decreed  that,  as  amended,  the 
judgment  appealed  from  is  affirmed  with  costs. 


No.  7118. 

John  Maoner  vs.  the  Hibernia  Insurance  Company. 

A  debtor  whose  property  has  been  seized,  sold  and  bought  in  by  his  mort£ra«e 
creditor,  can  not  subseiiuently  acquire  a  tax  title  to  the  property,  to  the  pre- 
judice of  the  creditor,  in  virtue  of  a  sale  made  by  the  tax  collector,  for  taxes 
assessed  in  his  name,  and  which  had  accrued  on  the  property  while  he  was  the 
owner. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Bightor, 
J. 

John  S.  Tally  for  plaintiff  and  appellant. 

Tho8,  Gilmore  &  Sons  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  On  the  12th  of  October  1874,  defendant,  then  a  mort- 
:gage  creditor  of  plaintiff,  purchased—at  a  sale  made  by  the  sheriff  to 
satisfy  its  claim,  the  property  described  in  that  officer's  deed,  and — 
by  said  sale  and  purchase — defendant's  claim  was  but  partly  extin- 
■guished. 

On  the  15th  of  March  1875,  the  Insurance  Company  took  a  rule  on 
the  sheriff  to  be  placed  in  possession  of  the  property  purchased  by  it 
in  October  1874.  The  rule  was  made  absolute,  and— long  after — on  the 
16th  of  November  1877,  a  writ  of  possession  issued  from  the  decree 
rendered  in  the  rule.  On  the  26th  of  that  month,  the  execution  of  that 
writ  was  enjoined  by  John  Magner,  on  the  ground  that — on  the  1st  of 
June  1876— he  had  acquired  his  creditor's  property  at  a  tax  sale. 

That  property  was  seized  and  sold  by  the  State  Collector  for  the 
taxes  thereon  levied  and  due  in  1874,  before  the  company  had  bought  it 
at  the  sheriffs  sale.  In  the  act  which  evidences  the  last-mentioned  sale, 
there  is  a  declaration  that  the  adjudicatee  has  retained— to  be  applied 
to  the  payment  of  those  very  taxes — the  sum  of  3139.55c. 

How  and  from  whom  did  the  Tax-Collector  seize  the  property?  Was 

it  from  John  Magner,  who— though  he  continued  in  possession  of  the 

V        same— had  then  no  title  to  it  ?    Was  it  from  the  company,  after  the 
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formalities  prescribed  by  law  ?  On  whom  were  the  demands  made,  the 
notices  served  ?  We  have  found  no  evidence  in  the  record  relating  to 
these  facts,  and  two  titles  are  before  us  :  by  both,  it  is  the  interest  of 
John  Magner  which  is  transferred—:  in  1874,  to  the  Insurance  Com- 
pany—in 1876,  to  John  Magner  himself. 

When,  at  that  date — he  purchased  and  took  title  to  that  property, 
he  knew  that  it  had — nearly  twenty  months  before — been  acquired  by 
the  Insurance  Company,  which  then  was  and  is  now  its  creditor,  and  he — 
most  probably— knew  that — in  April  1875,  a  rule  to  place  said  purchaser 
in  possession  had  been  made  absolute. 

It  is  true  that — out  of  the  price  of  adjudication  of  the  12th  of  Octo- 
ber 1874,  the  Insurance  Company  had  retained  an  amount  corresponding 
to  that  of  the  State  taxes  of  that  year,  and  which  outranked  its  mort- 
gage ;  but  it  is  also  true  that  Magner  was  primarily  liable  for  those 
taxes,  and  he  could  not — by  the  payment  of  his  own,  his  acknowledged 
debt— evict  his  creditor  and  divest  his  title ;  nor  can  he  successfully 
urge  that  —  howsoever  and  under  whatever  circumstances  it  may 
have  been  made — the  payment  of  such  a  claim  by  him,  the  debtor 
thereof,  and  of  not  a  cent  more  than  that  claim,  against  the  enforcement 
of  which  he  was  morally  and  legally  bound  to  protect  his  creditor  and 
his  creditor's  property,  could,  can  or  did— as  between  them,  constitute- 
in  fact  or  in  law— the  payment  of  a  price  and  the  consideration  of  a 
forced  sale  of  his  creditor's  property,  made  for  no  other  purpose  than  to 
satisfy  a  prior  legal  claim  due  to  the  State  by  the  purchaser  at  that  sale. 
He  had  the  money  to  pay  the  taxes :  he  could  have  paid  them  before,  as 
he  did  immediately  after  the  sale :  but  he  could  certainly  not — taking 
advantage  of  his  own  wrong,  his  own  fault— acquire  his  creditor's  prop- 
erty, seized  and  sold  for  his  own  debt,  and  do  this  without  paying  a 
single  dollar  over  and  above  the  amount, for  which  he — the  debtor — was 
liable  before  the  adjudication  from  the  Collector  to  him,  before  a  sale 
which  he  had  the  moans,  and  which  it  was  his  duty  and  obligation  to 
prevent. 

The  deed  from  the  Collector  to  Magner  recites  "  that  after  having 
complied  with  all  the  legal  requisites,  the  Collector  seized  and  sold  the 
property  at  public  auction,  and  that  John  Magner  being  the  last  and 
highest  bidder,  it  was  adjudicated  to  him  for  the  price  of  sixty-two 
dollars  and  forty-three  cents."  What,  according  to  the  terms  of  the 
deed,  was  thus  adjudicated?  The  right,  title,  and  interest  of  John 
Magner  in  and  to  said  property.  At  the  date  of  that  sale,  and  so  far  as 
disclosed  by  the  record,  he  had  no  right,  title  or  interest,  in,  on  or  to  the 
same.  He  purchased,  in  1876,  what— to  his  knowledge— he  had  been 
divested  of  in  1874,  by  the  foreclosure  of  a  mortgage  granted  by  him- 
self, by  the  enforcement  of  his  own  obligation. 
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The  taxes  for  which  the  property  was  seized  and  sold  by  the  Col- 
lector were  due  by  John  Magner  before  the  sale  from  the  sheriff  to  the 
Insurance  Company,  and  at  the  date  of  the  sale  from  the  Collector  to 
Magner.  They  were  so  due  by  him— if  not  to  the  State — to  said  com- 
pany. As  lately  held  by  this  court,  the  payment  of  the  price  of  a  sale 
made  under  such  circumstances  is  but  the  payment  of  a  claim  for  which 
the  purchaser  was  liable  before  the  sale  ;  and  he  covdd  not — by  failure 
to  comply  with  his  obligation,  by  retaining  the  money  with  which  he 
could  have  satisfied  it — compel  the  enforcement  of  his  own  obligation, 
and  derive,  through  that  enforcement,  by  merely  bidding  and  paying 
the  amount  of  the  tax  duo  by  him,  a  valid  title  to  his  creditor's  property. 

30  A.  ante. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  aflQrmed  with  costs. 

Rehearing  refused. 


No.  7005. 
E.  E.  Mailhot  vs.  Robert  Pl'Gh. 

The  owner  of  a  plantation  is  not  liable  for  damages  to  an  adjoining  plantation 
caused  by  works  erected  on  his  own  plantation,  in  order  to  prevent  its  inunda- 
tion by  a  destructive  overflow  of  the  Mississippi  river;  more  especially  when 
the  owner  of  the  adjoining  place  refused  to  co-operate  in  a  common  work  for 
the  protection  of  both  places. 

One  can  not  claim  Indemnity  for  damages  which  he  has  contributed  to  bring  about 
by  his  own  negligence,  or  culpable  indolence. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  As- 
sumption.    WIdttlngton,  judge  ad  hoc. 

Walter  Guion  and  Wm.  Reed  Mills  for  plaintiff  and  appellant. 

E.  D.  White  and  L,  TF.  Folse  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  The  parties  to  this  suit  are  owners  of  adjoining 
plantations  on  the  right  bank  of  Bayou  Lafourche  in  the  parish  of 
Assumption.  The  plaintiff's  demand  is  for  eight  thousand  dollars  as 
compensation  for  damages  caused,  as  he  alleges,  by  the  acts  of  the 
defendant  which  occasioned  the  destruction  of  his  crops  in  1874. 

The  waters  of  the  Mississippi  river  rose  high  in  that  year.  There 
were  several  crevasses,  and  consequent  inundations.  These  two  planta- 
tions were  endangered  by  the  back  water,  which  from  the  confirmation 
of  that  part  of  the  country,  was  sure  to  flow  in  upon  them  from  the 
rear,  and  this  necessitated  the  construction  of  works  for  their  protec- 
iion. 
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The  cause  of  action  partly  rests  upon  an  alleged  contract  between 
the  'owners  of  the  two  plantations  to  keep  up  a  common  line  of  defence 
against  back  water,  and  upon  the  existence  of  a  ditch,  alleged  to  be 
common  to  both  properties,  through  which  some  of  the  crevasse  water 
passed,  and  in  which  was  a  temporary  obstruction,  placed  there  by  de- 
-fendant  and  by  him  subsequently  removed. 

Both  of  these  failed  to  be  substantiated  on  the  trial.  There  was  no 
proof  of  any  contract  between  the  present  owners  for  a  common  system 
of  defence,  and  none  to  establish  a  pre-existing  contract  which  would 
amount  to,  or  would  entail,  a  servitude  upon  the  lands.  The  ditch  is 
there,  but  so  far  from  being  common,  it  is  entirely  on  the  defendant's 
land. 

The  action  resolves  itself  into  a  claim  for  damages  for  loss  occa- 
sioned by  works  erected  by  the  defendant  upon  his  own  land  to  pro- 
tect it  from  an  alarming  accession  of  water,  and  from  what  proved  to 
be  an  extraordinary  inundation.  It  is  matter  of  public  history  that  the 
overflow  of  1874  carried  ruin  and  devastation  to  an  unusually  extensive 
area  of  country,  spreading  especially  over  the  alluvial  basin  between 
the  Atchafalaya  and  Lafourche,  and  causing  unprecedented  destruction 
in  the  parish  where  the  properties  of  these  litigants  are  situated. 

The  pivotal  inquiry  then  here  is,  is  the  defendant  liable  in  damages 
tor  injury,  caused  by  works  erected  on  his  own  land  to  save  it  and  the 
crops  upon  it  from  destruction,  in  an  exceptional  and  pressing  emer- 
gency. 

The  plan  adopted  by  the  defendant  for  the  protection  of  his  prop- 
erty, and  the  works  erected  in  carrying  it  out,  was  intelligent  and 
systematic.  It  was  not  hap-hazard.  Nothing  was  done  from  mere 
transient  impulse,  or  the  suggestion  of  a  moment,  but  the  plan  was 
conceived  as  a  whole,  and  so  perfected  and  executed.  It  also  ap- 
pears that  defendant  was  both  willing  and  anxious  to  have  the  co-opera- 
tion of  the  plain tiCf  in  maturing,  adopting,  and  carrying  out  some 
system  of  defence,  common  to  both,  which  each  would  assist  in  pre- 
paring, and  which  would  equally  protect  both.  Tuijeon,  the  overseer 
at  Mailhot*s  place,  saw  the  necessity  of  a  protecting  levee  being  thrown 
up  without  delay,  and  the  two  proprietors  had  that  matter  under  con- 
sideration. The  judge  who  tried  this  cjjse  says  in  his  written  reasons 
for  judgment;—"  On  the  first  of  May  three  interviews  between  plaintiff 
and  the  defendant  were  had  on  the  subject  of  building  such  protecting 
levee  between  their  two  places  on  the  side  of  the  canal  towards  Mail- 
hot.  Propositions  between  them  were  made  at  one  time,  an  agreement 
accepted,  then  rejected,  and  eventually  nothing  was  done  towards  build- 
ing the  projected  levees. 

"  These  several  interviews,  and  the  conversation  which  took  place 
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thereat,  and  which  Is  fully  set  forth  by  the  testimony,  will  not  lead  me 
to  believe  other  than  that  Mr.  Mailhot  was  well  aware  of  such  a  pro- 
tecting levee  as  was  spoken  of  and  contemplated,  being  required  as  a 
means  of  defense  to  protect  his  plantation  and  cane  from  inundation  by 
the  crevasse  water  of  the  Mississippi,  and  to  make  it  evident  that  Mr. 
Mailhot,  at  the  time,  could  not  have  had  any  idea  or  belief  that  Mr. 
Pugh,  by  reason  of  his  levee,  dam  or  otherwise,  intended  to  protect 
him,  Mailhot,  from  inundation  by  crevasse  water." 

Further  on,  in  relation  to  the  same  matter,  the  judge  proceeds; — 

"  Plaintiff  says  it  was  impossible  for  him  to  put  up  a  levee  in  time, 
because  Pugh  positively  refused  to  enter  into  the  agreement  From  the 
testimony  I  do  not  understand  that  Mr.  Pugh  refused  to  enter  into  an 
agreement  with  Mailhot.  On  the  contrary,  defendant  sought  plaintiff, 
and  expressed  a  desire  to  make  an  agreement  with  him  for  the  erection 
of  a  proposed  levee. 

"Mr.  Mailhot  knew  of  the  crevasses;  knew  that  the  water  was  coming; 
was  aware  that  his  levee  was  bad  and  weak,  in  fact  in  almost  a  worth- 
less condition,  and  yet,  after  being  advised  by  his  overseer  to  build  a 
stronger  and  more  perfect  levee  on  his  side  towards  Pugh,  to  the  build- 
ing of  which  Pugh  had  consented  and  offered  to  assist  him,  he  refused 
to  do  any  thing;  waits  idly  during  the  time.  Turjeon  says  a  levee  suffi- 
cient to  protect  Mailhot  could  have  been  built,  at  a  cost  of  about  fifty 
dollars,  and  finally  quietly  •subsides  to  the  seepage  and  inundation, 
merely  remarking  to  Mr.  Pugh,  "  if  I  am  inundated,  I  shall  hold  you 
responsible  for  what  damage  I  may  sustain." 

The  defendant,  testifying,  says  his  whole  object  was  to  protect  a  part 
of  his  crop  from  the  imminent  inundation,  and  that  he  was  desirous  of 
preventing  any  pretext  for  complaint,  and  therefore  offered  to  assist  the 
plaintiff  in  building  a  levee  between  certain  designated  points,  provided 
a  written  agreement  was  made,  exhibiting  the  stipulations  and  inten- 
tions of  both  parties,  so  as  to  prevent  any  misunderstanding,  or  pre- 
tense of  legal  obligation  arising  from  effectuating  those  intentions. 
This  was  declined  by  plaintiff.  Turjeon  says  that  at  one  of  the  inter- 
views between  the  plaintiff  and  the  defendant,  it  was  understood  that 
the  defendant  was  to  work  the  pump,  which  working  plaintiff  alleges 
was  one  of  the  causes  of  his  losses,  and  that  the  defendant  also  avowed 
his  purpose  to  remove  the  dam,  which  subsequent  removal  was  another 
cause  of  the  inundation  of  plaintiff's  land.  This  last  statement  was 
objected  to,  and  a  bill  reserved  to  its  rejection,  which  we  think  well 
taken,  and  not  necessary  to  discuss. 

An  examination  of  the  testimony  satisfies  us  that  the  plaintiff  had 
in  his  power  his  own  protection,  by  a  timely  adhesion  to  the  system  of 
common  defence  promptly  adopted  by  his  more  energetic  neighbour. 
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which,  if  jointly  executed  with  vigour,  would  have  saved  both  from  the 
devastating  floods,  which  were  sweeping  on  too  fast  to  permit  delay. 
The  defendant,  failing  to  obtain  the  co-operation  of  the  plaintiff,  pro- 
ceeded to  execute  his  own  plan  by  the  erection  of  levees  upon  his  own 
property,  and  the  construction  of  works  thereon.  These  caused  the 
damage  to  the  plaintiff,  as  he  alleges,  and  became  the  occasion  of  this 
suit 

It  is  disputed  by  the  defendant  that  the  works,  erected  by  him, 
caused  the  damage.  He  charges  that  the  seepage  water  was  sufficient 
to  have  produced  disaster  to  the  plaintiffs  crops,  but  it  will  be  conclu- 
sive of  the  litigation,  if  we  consider  the  matter  in  the  light  most  favor- 
able to  the  plaintiff,  and  as  if  the  constructions  of  defendant  had  caused 
the  damage. 

The  jurisconsults  and  tribunals  of  France  have  considered  the 
questions  presented  in  this  case,  not  merely  as  abstract  propositions,  or 
naked  principles,  but  in  their  practical  application  to  actual  events,  and 
the  consequences  produced  by  them.  France,  like  our  State  is  traversed 
by  rivers,  whose  banks  are  often  unable  to  contain  the  swollen  volumo 
of  water  pent  up  between  them,  and  give  way  under  the  pressure,  or 
are  submerged  by  the  rising  flood,  imtil  large  tracts  of  country  suffer 
from  the  inundation. 

In  Dalbon  centre  Graveson,  it  was  held  that — le  proprietaire  infe- 
rieur  a  le  droit  de  construire  des  digues  ou  autres  ouvrages  pour  so 
garantir  de  ces  inondations,  lors  meme  qu'il  aggraverait  par  la  les  dom- 
mages  qu'elles  peuvent  causer  aux  proprietaires  superieurs.  The  CJourt 
delivering  its  reasons,  or  opinion,  explain  that  the  principles  governing 
such  cases  are  different  from  those  regulating  natural  servitudes — que  les 
ouvrages  pour  se  garantir  dans  Tiut^^rieur  de  sa  propriet<5  des  deborde- 
ments  d*un  fleuve  ou  d'un  torrent  sont  regis  par  d'autres  principes  que 
ceux  sur  les  servitudes  naturelles — and  proceed  to  declare.  Que  chacun 
pent  se  preserver  dans  sa  propriete  des  d^bordements  d'un  fleuve  lors 
m6me  que  les  ouvrages  faits  pour  s'en  garantir  porteraient  pr«$judiceau 
voisin.  ♦  ♦  *  qu'en  effet  il  en  est  du  debordement  des  rivieres 
comme  des  incursions  deTennemi,  dont  chacun  pent,  par  le  droit  nature!, 
songer  k  se  garantir,  sans  s*occuper  du  sort  de  son  voisin,  qui  n'aurait 
pas  la  memo  prevoyance.  Journal  du  Palais,  1813,  p.  384.  And  this  was 
re-afflrmed  later.    Duvernoy  contre  Sampso,  Idem,  1861,  p.  888. 

The  syllabus  of  these  two  cases  is  almost  in  the  language  of  La- 
laurewhen  treating  of  this  subject:  le  proprietaire  inferieur  a  le  droit 
de  construire  des  digues  pour  se  preserver  de  Tinondation  du  torrent  ou 
du  fleuve  qui  borde  son  heritage  encore  ses  digues  fassent  refluer  les 
eaux  d'une  maniere  pre  judicable  aux  voisins.    Edition  1827,  p.  655. 

Chardon,  treating  of  the  obligations  of  the  proprietor,  says  ;— Tous 
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les  ouvrages  qu'ils  jugent  propos  k  garantir  leura  proprietes  des  d^- 
astree  d'un  d^bordement,  soit  en  ^levant  leurs  terrains  ju8qu*au  bord  du 
de  la  rive,  soit  par  des  digues,  des  chauss(^es,  ou  des  murs  constniit  sur 
leur  propre  sol  et  hors  du  lit  du  cours  d'eau,  peuvent  ^tre  executes  a 
leur  gr^.  *  *  *  H  est  cependant  certain  qu'il  ne  peut  ainsi  refuser 
le  passage  aux  grandes  eaux  qu'en  les  repoussant  ailleurs,  et  par  la  ex- 
posant  les  autres  riverains  k  supportes  les  d^sastres  qu'il  redoute  pour 
i3es  heritages,  neanmoins,  11  use  d'un  droit  l^time,  il  est  d'autant  moins 
responsable  des  consequences  quo  les  riverains  peuvent,  par  de  sem- 
"blables  travaux,  les  ^viter ;  que,  s'ils  ne  le  font  pas,  ils  devront  s'en 
prendre,  non  a  ce  proprl^taire  vigilant,  mais  k  leur  indolence.  Droit 
'd* Alluvion,  345. 

So  Demolombe,  reiterating  what  had  been  taught  by  his  predeces- 
sors with  striking  unanimity,  that  a  proprietor  has  a  right  to  protect 
himself  from  damage  by  an  overflow  by  the  erection  of  works  on  his 
own  land,  even  though  they  should  cause  the  overflow  to  be  more  hurt- 
ful to  his  neighbor,  continues ; — Et  lors  m^me  que  Teflfet  de  ces  travaux, 
plantations,  digues,  ou  autres,  serait,  comme  il  arrive  presque  toujours, 
de  rendre  les  eaux  plus  hostile  et  plus  dommageable  sur  autres  f  onds,  les 
proprietaires  de  ceux-ci  ne  seraient  pas  fondes  k  se  plaindre;  car  chacun 
peut  en  faire  autant  de  son  cot^ ;  ce  droit  de  pr^ervation  et  de  l^time 
defense  est  r^ciproque ;  il  ^tait  impossible  que  la  loi  impos4t  aux  pro- 
prietaires riverains  des  fleuves  et  des  rivieres  Tobligation  de  laisser 
devorer  leurs  fonds  sans  pouvoir  rien  faire  pour  les  garantir.  *  ♦  * 
Ces  princlpes,  si  conform^s  a  la  raison  et  k  I'equit^,  ont  ^t^  de  tons  temps 
reconnus,  soit  en  droit  remain,  soit  dans  notre  ancienne  jurisprudence 
fran^aise ;  et  ils  sont  encore  aujourd'hui  consacrds  par  Taccord  unanime 
des  arrets  et  des  auteurs.    tome  11,  No.  30. 

To  the  plaintiffs  demand,  the  defendant  opposes  these  legal  princi- 
ples which  we  think  protect  him  from  liability  for  any  damage  that  may 
have  been  occasioned  by  the  works  erected  by  him  on  his  own  land  for 
his  own  protection.  But  he  goes  further,  and  maintains  that  the  plain- 
tiffs injury  from  the  overflow  occurred,  irrespective  of  any  act  done  by 
him,  the  defendant,  Turleon,  who  speaks  Intelligently,  was  on  the  spot 
all  the  time,  and  was  the  plaintiff's  overseer  at  the  time,  says,  the  water 
was  in  the  plaintiffs  fleld  before  the  pump  began  to  work,  or  the  dam 
was  removed.  This  was  the  seepage  water,  which  got  into  the  plaintifiTs 
fleld  because  his  levee  was  bad,  as  this  witness  testifies,  and  besides, 
the  water  was  passing  into  the  defendant's  fleld  before  the  dam  was 
out.  He  says  distinctly,  in  his  belief,  the  dam  would  have  been  washed 
away  any  how,  and  we  (Mailhot's  place)  would  have  been  inundated, 
and  that  if  there  had  not  been  any  levee  at  all  made  on  Pugh's  planta* 
tion,  the  Mailhot  place  would  have  been  drownod  out  much  faster. 
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The  defendaat  explained  to  the  plaintiff  bis  whole  plan  of  defence- 
against  the  back  water  as  early  as  the  first  of  May.  He  had  formed 
the  plan  on  27th.  April,  and  explained  it  to  Mr.  Rogers,  his  overseer,, 
and  directed  him  to  set  to  work  to  execute  it.  It  was  done.  The  dif- 
ferent levees  were  constructed,  and  the  water  that  had  collected  insido^ 
of  them  was  draified  or  forced  out  by  means  of  the  pump,  upon  the- 
abandoned  land  outside  of  his  levees.  But  before  the  completion  of 
these  works,  or  rather  at  the  very  commencement  of  them,  Rogers,, 
finding  that  the  waters  were  backing  up  the  canal  or  ditch,  which  ran 
parallel  with  the  division  line  between  the  two  places,  but  is  cut  wholly 
on  Pugh's  land,  without  orders,  put  up  a  small  dam  on  the  canal.  This 
dam  was  fifteen  or  eighteen  inches  above  the  water,  and  was  not 
intended  to  be  permanent  During  its  construction,  work  was  hurrying^ 
on  the  levees.  The  canal  was  an  open  drain  for  the  Pugh  plantation,, 
and  at  the  time  the  dam  was  placed  in  it,  was  the  only  ditch  of  that 
plantation  open  to  the  rear.  The  dam  remained  until  the  12th.  of  May,, 
when  the  pump  having  been  erected,  and  the  levees  of  defendant  com- 
pleted, and  the  pump  ready  to  start,  defendant  ordered  Mr.  Rogers  to 
cut  the  dam.  This  was  done.  At  the  time  of  the  cutting,  under  the 
testimony,  it  appears  the  water  was  running  over  it  twelve  or  fourteen 
inches,  and  had  been  so  running  for  eight  or  ten  days.  The  dam  cut,, 
defendant's  pump  started  and  drained  water  from  the  inside  of  his 
levees  out,  and  on  to  the  surface  of  his  abandoned  land. 

The  cutting  of  this  dam,  and  the  continued  working  of  the  pump» 
plaintiff  alleges,  was  the  direct  and  immediate  cause  of  the  inundation 
of  his  land,  and  the  damage  to  his  crops.  The  waters  commenced  to 
rise  on  April  27th.,  and  commenced  to  fall  on  May  22d. 

It  seems  certain  that  if  the  dam  had  not  been  cut  on  the  12th.,  it 
must  have  given  way  under  the  pressure  of  the  constantly  swelling 
volume  of  water,  but  if  it  could  be  indubitably  established  that  it  would 
not  have  given  way,  plaintiff  had  a  right  to  cut  it.  Its  temporary  loca- 
tion in  the  canal  was  intended  only  to  serve  a  transient  purpose,  viz  to 
hold  the  waters  in  check  until  the  system  of  connected  levees  should  be 
completed.  Surely  the  defendant  was  not  bound  by  any  principle  of 
law  or  ethics,  to  sit  with  folded  hands,  and  see  his  property  engulfed 
*by  the  floods  that  were  spreading  like  a  sea  all  around  him,  because 
the  plaintiff  did  not  choose  to  join  with  him  in  a  plan  of  common  de- 
fence, or  did  not  choose  to  protect  himself  by  works  of  his  own. 

The  Code  rises  into  the  domain  of  morals,  and  stamps  an  ethical 
principle  with  legal  sanction,  when  it  declares,  that  every  act  whatever 
of  man,  that  causes  damage  to  another,  obliges  him  to  repair  it  by 
whose  fault  it  happened.  But  the  act  which  one  has  a  right  to  do,  and 
-which  an  imminent  peril  requires  him  to  do,  to  avoid  a  disaster  that  is 
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liurrying  towards  him,  is  not  a  fault.  And  if  it  were,  he  who  has  by 
"his  fault  contributed  to  that  of  the  othQr — who  has  by  obstinacy  or  bad 
judgment,  or  negligence,  or  indolence,  himself  been  the  author  of  his 
own  misfortunes,  and  through  these  or  like  causes,  has  contributed  to 
produce  the  condition  of  which  he  complains— cannot  invoke  in  his 
behalf,  and  for  his  indemnification,  an  equitable  principle  which  was 
Intended  to  apply  only  for  the  benefit  of  those  who  are  without  fault  in 
iJie  particular  matters  that  form  the  subject  of  complaint. 

The  judgment  of  the  lower  court  is  affirmed. 

Rehearing  is  refused. 


No.  7077. 

A.  F.  Cochran  vs.  Ocean  Dry-Dock  Company.    John  L.  Sterry  et  al.. 

Third  Opponents.  'im^^ 

A  claim  for  taxes  by  the  State  will  not  be  allowed  when  there  is  no  proof  of  its 

retrlstry  or  existence, 
^he  city  of  New  Orleans  Is  not  entitled  to  a  preference  for  license  dues,  unless  Its 

claim  for  the  same  has  been  registered. 
'The  lessor  of  land  fronting;  on  a  river  and  leased  for  dockyard  purposes,  is  entitled 

to  the  lessor's  priyileere  on  the  dock  Itself,  when  the  dock  Is  attached  in  front  of 

the  land  by  a  permanent  stacrlnR.  and  for  a  permanent  purpose. 
The  stockholders  of  a  corporation  have  no  right  to  appropriate  any  part  of  its  assets 

to  pay  salaries  due  them  as  officers  of  the  company,  or  due  them  on  any  other 

account,  until  all  creditors,  who  are  not  stockholders,  have  been  paid. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Houston^ 
J. 

Bentinck  Egan  for  plaintiff  and  appellant. 

W,  W.  King,  Horace  E,  Upton,  Sam'l  P.  Blanc,  Hornor  &  Be^iedicl, 
^and  Braughn,  Buck  dt  Dinkelspiel  for  opponents  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  Under  a  writ  of  fieri  facias  Issued  out  of  a  judgment 
obtained  by  plaintiff  against  defendant,  the  dry  dock  and  its  appurte- 
nances bel(»nging  to  the  latter  were  seized  and  sold  for  37300.  The  pro- 
ceeds of  that  sale  are  In  the  hands  of  the  sheriff,  and  the  object  of  this 
litigation  is  to  regulate,  between  the  creditors  of  defendant,  the  distri- 
bution of  said  proceeds. 

Who  are  those  who  claim  to  be  its  creditors  ? 

1.  The  State  of  Louisiana,  for  the  taxes  of  1874,  1875  and  1876, 
amounting,  in  the  aggregate,  to  $493,  and  two  per  cent  thereon  for 
attorney's  fees.  No  proof  has  been  introduced  of  either  the  existence 
or  registry  of  that  claim,  and  it  should  not  have  been  allowed. 

26  A.  592, 
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2.  The  city  of  New  Orleans,  for  a  license  of  1876,  two  hundred  dol- 
lars. The  evidence  that  such  a  license  was  due  has  not  been  recorded,  and 
the  city  is  not  entitled  to  a  preference  which  can  be  acquired— as  to- 
third  parties— but  from  the  date  of  the  registry  prescribed  by  our  con-^ 
stitution  and  laws.    C.  123.    26  A.  80.  350.  592.    28  A.  496. 

3.  Peter  Marcy,  as  a  lessor,  ^1836.33,  with  Interest  and  costs.  He — 
in  1865 — leased  to  one  Spencer  Field  a  shipyard  fronting  on  the  Missis- 
sippi river.  The  rent  of  that  property,  from  1867  to  1875,  was  paid  by 
the  defendant,  and  it  is  manifest  that— since  its  formation — the  com- 
pany has  had  control  of  that  property  and  has  used  it  for  its  exclusive 
benefit    The  lease  was  renewed  and  extended  by  its  own  officers. 

Those  who  oppose  this  claim  contend  that  the  company's  dock  was- 
in  the  river,  at  a  distance  of  sixty  or  one  hundred  feet  from  the  bank» 
and  that  Marcy  had  no  pdvilege  thereon,  because  it  was  not  on  the 
property  leased  by  him.  The  dock  was  attached  in  front  of  said  prop- 
erty for  a  permanent  purpose,  and  connected  with  it  by  a  permanent 
staging.  Without  the  yard,  the  dock  would  have  been  useless  to  the 
company,  and  the  lessor's  privilege  did  extend  to  and  embrace  it. 

5A36— 6A.  452.    C.  C.  2705. 

4  John  G.  Follett  and  Thomas  G.  Mackie— as  also  Spencer  Field 
and  J.  B.  Williams — were  stockholders  in  the  Ocean  Dry-Dock  CJom- 
pany,  and  their  liabilities  as  such  must  be  satisfied  before  their  salaries 
as  officers  of  said  company.  The  claims  of  said  Follett  and  Mackie,. 
that  of  N.  C.  Folger,  as  transferree  of  Spencer  Field,  and  of  Francisco 
VillegaB — as  transferree  of  J.  B.  Williams,  may  be  due,  but  can  be 
legally  paid  only  out  of  any  balance  which  may  remain  of  the  proceeds 
in  the  sheriffs  hands,  after  a  full  satisfaction  of  those  creditors  who  are- 
not  members  of  said  company  and  who  did  not  share  in  the  division  of 
its  stock.  It  is  in  evidence  that  Follett,  Mackie,  Field  and  Williams 
divided  among  themselves,  in  settlement  of  their  salaries  twenty-eight 
thousand  dollars  worth  of  that  stock. 

"  The  stockholders  have  no  right  to  enter  into  or  participate  in  any 
combination,  the  object  of  which  is  to  divest  the  company  of  its  prop- 
erty and  obtain  it  for  themselves  to  the  prejudice  of  the  members  or 
creditors.  Nor  are  they  entitled  to  any  share  of  the  capital  stock,  or 
to  any  dividends  of  the  profits,  until  its  creditors  are  paid. 

"  The  property  of  the  corporation  in  equity  is  regarded  as  held  fir 
trust  for  the  payment  of  its  debts;  and  a  sale  of  its  capital  stock,  and  a 
division  of  the  proceeds  among  the  directors,  will  not  defeat  the  rights 
of  creditors."  2  R.  R  673.  Field  on  Corporations,  i  172  and  173,  p.  187- 
Chicago  R.  R.  Co.  vs.  Howard,  7  Wall.  392.  Jackson  vs.  Ludeling,  21 
Wall.  916. 

5.    C.  B.  Johnson  is  the  holder  of  a  note  of  81000,  signed  by  Spencer 
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Field  as  president  This  claim  was  dismissed  by  the  lower  court.  The 
evidence  establishes  that  this  note  was  held  by  Folger  until  after  its 
maturity.  Spencer  Field  took  it  from  him  and  placed  it  in  the  hands  of 
the  company's  attorney  for  collection  against  the  company.  He  swore 
that  it  was  given  for  a  loan  from  Folger  to  the  company,  and  that  the 
amount  thereof  was  deposited  in  the  New- Orleans  National  Bank.  The 
company's  cash-book  shows  no  such  entry,  and  the  evidence  adduced 
in  support  of  that  alleged  loan  and  of  the  disposition  made  of  the  same 
is  as  vague  as  unsatisfactory.  The  loan  was  not  authorized  by  a  reso- 
lution, and  two  of  the  managers  and  directors  swore  they  had  no  knowl- 
edge of  it  Johnson  was  not  even  called  as  a  witness,  during  the  trial, 
to  sustain  his  own  demand.  His  silence  and  the  circumstances  which 
surround  Field's  course  as  to  that  note,  justify  the  belief  that  said  note 
represents  a  fraction  of  the  claim  which  he  considered  he  could  justly 
realize  from  the  company.  He  was — he  said— under  the  impression 
that — as  president  of  said  company — he  could  not  sue  in  his  own  name, 
and  we  are  left  under  the  un removed  impression  that  he  alone  has  an 
interest  in  the  judgment  obtained  by  Johnson.  That  judgment  entitles 
him  to  only  a  proportionate  share  in  any  balance  that  may  remain  to 
be  distributed  among  the  stockholders. 

6.  As  to  those  creditora  who  are  not  stockholders  or  the  transfer- 
rees  of  stockholder,  and  who  have  caused  execution  to  issue  out  of  the 
judgments  rendered  in  their  favor,  they  have  the  privilege  which  results 
from  their  respective  seizures  and  must  be  paid — after  satisfaction  of 
the  costs  incurred  in  this  case  and  the  lessor's  claim — in  the  order  in 
which  their  seizures  are  levied.  The  creditors  to  be  so  paid  are  A.  F. 
Cochran,  A.  Martin,  G.  Lauson,  John  L.  Sterry,  Forstall  &  Delavigne 
and  Peter  Fink. 

7.  After  satisfaction  of  the  judgments  referred  to  in  the  preceding 
paragraph,  the  claims  of  the  city  of  New  Orleans,  Bentinck  Egan  and 
H.  Gartens  are  the  next  in  rank,  and  must  be  paid  out  of  the  proceeds 
of  the  sale;  and  any  balance  then  and  thereafter  remaining  in  the  hands 
of  the  sheriff,  shall  be  applied  to  the  judgments  of  C.  B.  Johnson, 
Thomas  G.  Mackie,  J.  F.  FoUett  and  Francisco  Villegas,  in  proportion 
corresponding  to  the  amounts  of  said  balance  and  judgments.  As 
stockholders  or  the  transferrees  of  stockholders,  after  maturity  of  the 
transferred  claims,  the  four  last-named  parties  did  not  and  could  not 
acquire  any  preference  over  one  another. 

Of  all  the  appellees,  Bentinck  Egan  is  the  only  one  who  has  asked 
an  amendment  of  the  judgment  of  the  lower  court,  and  we  cannot — as 
suggested — postpone  the  distribution  of  the  proceeds  of  the  sale,  in 
the  interest  of  those  who  have  not  appealed.  To  do  that,  we  would 
have  to  remand  the  case. 
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It  Is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  is  amended  as  follows:  Out  of  the  proceeds  of  the 
sale  retained  by  the  sheriff,  and  after  paying  the  costs  incurred  in  this 
case,  in  this  and  the  lower  court,  he  shall  pay  the  seizing  and  opposing 
creditors  in  the  order  hereinafter  indicated,  to  wit : 

1st.  To  Peter  Marcy,  as  lessor,  the  several  sums,  with  interests  and 
costs  allowed  him  by  the  judgment  appealed  from. 

2d.  In  the  order  of  the  seizures  levied  by  them,  the  judgments  ob- 
tained by  A.  F.  Cochran,  A.  Martin,  G.  Lauson,  John  L.  Sterry,  Forstall 
and  Delavigne  and  Peter  Fink,  with  the  interest,  and  costs  to  which 
they  are  each  entitled. 

3d.  To  the  city  of  New  Orleans  two  hundred  dollars — ^to  Bentinck 
Egan  five  hundred  and  ninety  dollars,  to  Brady  and  McLellan  two  hua  • 
dred  and  forty-seven  dollars  and  thirty  cents,  and  to  Henry  Gartens  one 
hundred  twelve  dollars  and  seven  cents. 

4th.  To  Francisco  Villegas,  J.  F.  FoUett,  Thomas  G.  Mackie  and 
C.  B.  Johnson,  the  balance  of  the  proceeds  of  the  sale,  in  proportion  to 
the  amount  of  their  respective  judgments. 

It  is  further  ordered,  adjudged  and  decreed  that  the  opposition  of 
the  State  of  Louisiana  is  dismissed  as  in  case  of  nonsuit,  and  its  rights 
specially  reserved,  and  that — as  hereinbefore  amended— the  judgment 
of  the  lower  court  is  aflflrmed. 

Rehearing  refused. 


No.  5523. 
L.  C.  Perret  vs.  Alice  King. 


Astipulation  made  by  the  vendee  of  n  newspaper  to  pay  "all  of  the  outstanding 
liabilities"  of  the  paper,  will  not  make  the  vendee  liable  for  the  damasres  for 
libel  subsequently  recovered  asainst  the  vendor,  in  a  suit  pending  when  the 
sale  of  the  paper  was  made. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J. 

Lahatt  dt  Aroni  and  W,  F.  Mellen  for  plaintiff  and  appellant 

Wm,  0.  Denegre  and  Chas.  E.  Schmidt  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Marr,  J.  In  March,  1869,  the  plaintiflf,  appellant,  instituted  suit 
against  Charles  A.  Weed,  the  owner  of  the  "New-Orleans  Times," 
a  newspaper  conducted  by  him,  to  recover  810,000  damages  for  libel. 
There  was  a  verdict  and  judgment  in  favor  of  the  defendant  in  that 
suit  Plaintiff  appealed ;  and  in  March,  1873,  this  court  reversed  the 
judgment  of  the  district  court,  and  awarded  to  plaintiff  815,000  in  dam- 
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ages  agaiQst  Charles  A.  Weed,  proprietor  of  the  newspaper  styled  "The 
New-Orleans  Times."    25  An.  170. 

In  December,  1872,  Weed  was  indebted  to  Mrs.  Alice  King,  his 
Tendor,  in  a  sum  exceeding  fifty  thousand  dollars,  on  account  of  the 
price  of  the  "  Times  "  establishment ;  and  he  owed  other  debts,  one  to 
J.  H.  McKee  for  S7000.  On  the  13th  December,  he  sold  the  entire 
**  Times  "  newspaper  establishment  to  Mrs.  King,  with  all  the  assets,  in 
consideration  of  which  Mrs.  King  assumed  the  payment  of  "all  the 
outstanding  liabilities  of  the  said  newspaper  known  as  the  New-Orleans 
Times." 

She  also  agreed  to  pay  the  debt  due  to  McKee,  and  to  cancel  and 
return  Weed's  three  notes  in  her  favor,  owned  and  held  by  her,  each  for 
$25,000,  on  one  of  which  $20,000  had  been  paid. 

This  suit  was  brought  to  recover  of  Mrs.  King  the  amount  of  the 
judgment  in  favor  of  plaintiff  against  Weed,  with  interest  and  costs,  upon 
the  allegation  that  it  was  one  of  the  outstanding  liabilities  assumed  by 
her  in  her  agreement  with  Weed. 

In  her  answer  Mrs.  King,  after  general  denial,  and  admission  that 
she  was  the  owner  of  the  "  Times,"  specially  denied  that  she  had  ever 
**  stipulated  or  contracted  or  agreed  to  assume  the  payment  of  plaintiffs 
claim  against  C.  A.  Weed.*' 

There  were  objections  taken  and  reserved  to  portions  of  the  parol 
testimony  offered  on  the  trial,  which  it  is  not  necessary  to  notice  now. 
This  testimony  tended  to  show  what  liabilities  Mrs.  King  had  assumed. 
The  agreement  offered  in  evidence  was  a  copy. published  in  the  "  Times" 
newspaper.  The  original  had  been  lost  or  mislaid :  and  it  differed  from 
the  original  only  in  that  there  was  attached  to  the  original  a  list  of  the 
liabilities  to  be  paid  by  Mrs.  King. 

Prima  facie,  this  assumption  by  Mrs.  King  would  be  limited  to 
what  the  parties  understood  as  debts  incurred  in  and  about  the  conduct- 
ing of  the  paper.  Mrs.  King's  object  was,  manifestly,  to  secure,  as  far 
as  she  could,  the  large  sum  due  to  her  on  account  of  the  price  ;  and 
Weed's  object  was  to  rid  himself  of  his  personal  liability  for  the  debts 
-which  were  acknowledged  to  be  due,  and  which  he  desired  to  have  paid. 
Whatever  might  be  the  amount  so  assumed  by  Mrs.  King,  it  would 
diminish  to  that  extent  the  net  value  of  the  establishment  to  her ;  and 
it  would  diminish  the  sum  which  would  otherwise  have  been  applicable 
to  Weed's  other  debts,  or  to  his  other  purposes,  in  the  event  that  the 
Talue  of  the  establishment  was  in  excess  of  the  debt  due  to  Mrs.  King. 

It  does  not  appear  at  what  date,  precisely,  the  verdict  and  judgment 
in  favor  of  Weed  were  rendered ;  nor  when  the  appeal  was  taken :  but 
the  case  was  pending  on  appeal  in  December,  1872,  when  Mrs.  King  be- 
came the  proprietor.    The  proprietor  of  a  newspaper,  sued  for  libel, 
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would  not  rank  that  claim  bb  one  of  his  debts,  nor  would  he,  in  dispos- 
ing of  his  property,  be  inclined  to  reserve  from  the  price  a  sum  sufficient 
to  cover  such  demand.  He  could  not  know,  nor  could  the  purchaser 
know,  what  amount  might  be  awarded.  The  demand  was  for  ten  thou- 
sand dollars,  with  interest  from  March,  1869,  and  costs ;  so  that  if  the 
seller  had  understood,  and  the  purchaser  had  understood,  that  such 
demand  was  to  be  treated  as  part  of  the  price,  and  assumed  by  the 
purchaser,  the  amount  reserved  would  have  been  in  excess  of  $10,000. 

In  this  case  there  was  a  verdict  and  a  judgment  in  favor  of  Weed^ 
exonerating  him  from  liability.  The  appeal  did  not  set  aside  that  judg- 
ment ;  and  it  would  require  vary  positive  proof  to  show  that  either 
Weed  or  Mrs.  King  allowed  this  claim  to  enter  into  their  estimation. 
Weed  wished  to  pay  what  he  considered  his  debts,  liabilities.  The  books 
of  the  "  Times  "  establishment  showed  the  amount  of  the  liabilities  and 
of  the  assets :  and  an  agent  of  Mrs.  King  had  been  in  the  office,  "  in 
possession  of  the  whole  newspaper,  as  the  representative  of  Mrs.  King,'* 
from  the  death  of  her  husband.  Weed  desired  to  avoid  being  forced 
into  bankruptcy.  The  "  Times"  establishment  had  been  seized  for  the 
debt  due  McKee ;  and  it  was  necessary  to  make  some  arrangement  by 
which  Mrs.  King  could  be  protected,  and  the  threatened  bankruptcy 
avoided.    This  agreement  was  the  result  of  that  condition  of  affairs. 

If  one  should  read  the  assumption  clause  in  the  agreement  between 
Weed  and  Mrs.  King,  and  the  petition  and  answer  in  this  case,  and  the 
decision  of  this  court  in  March,  1873,  as  reported  in  25  An.  170,  his  im- 
pression would  be  that  a  judgment  against  Weed,  who  had  been  the 
proprietor  of  the  "Times"  newspaper,  for  damages  for  a  malicious 
libel,  was  not  one  of  the  outstanding  liabilities  of  the  "  said  newspaper  '* 
in  December,  1872,  when  Mrs.  King  again  became  the  proprietor.  In 
libel  suits  the  verdict  of  a  jury  in  favor  of  defendant  creates  a  very 
strong  presumption  of  the  absence  of  right  to  recover.  The  debts  and 
liabilities  of  the  newspaper,  in  general  business  parlance,  would  be  con- 
strued to  be  such  as  created  some  legal  or  equitable  right  or  lien  upon 
the  property,  the  types,  presses,  stock,  etc.:  such  as  wages,  sums  due  for 
paper  and  other  materials  and  supplies,  and  the  salaries  of  editors  and 
writers.  There  was  no  lien  or  equitable  right  upon  the  property,  more 
especially  against  the  vendor,  Mrs.  King,  in  favor  of  the  plaintiff,  who 
had  been  injured  in  his  feelings,  perhaps  in  his  reputation,  by  the  mali- 
cious wrong  of  Weed ;  and  the  interpretation  which  would  make  Mrs. 
King  liable  to  plaintiff  in  this  case,  on  the  assumption  in  her  agreement 
with  Weed,  is  not  that  which  the  language  necessarily  imports ;  nor  is  it 
either  just  or  reasonable. 

If  the  case  be  considered  without  reference  to  the  testimony  object- 
ed to,  the  pretensions  of  plaintiff  would  be  so  extraordinary  that  they 
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could  not  be  allowed.  We  think,  however,  it  was  competent  to  prove  by 
the  testimony  of  Green,  who  kept  the  books,  who  was  Mrs.  King's  rep- 
resentative, and  by  Mr.  Hunt,  who,  as  her  attorney  at  law  and  in  fact, 
made  the  agreement  with  Weed  in  her  behalf,  that  there  w.as  a  list  of 
debts,  an  estimation  of  the  liabilities  to  be  paid  by  Mrs.  King,  witk 
reference  to  which  this  contract  was  made ;  and  that  the  claim  of  plain- 
tiff was  not  considered  or  taken  into  the  estimation  by  either  party. 

The  judge  of  the  district  court  concluded  that  the  liabilities  of  the 
newspaper,  assumed  by  Mrs.  King,  in  the  absence  of  proof  to  the  con- 
trary, would  be  those  arising  ex  contractu,  not  such  as  arose  ex  delicto ; 
and  this  is  our  view  of  the  law,  and  our  interpretation  of  the  agreement.. 

The  judgment  appealed  from  is  therefore  aflflrmed  with  costs. 

Rehearing  refused. 


No.  7063. 

The  New-Orleans  Canal  and  Banking  Company  vs.  the  City  of  New 
Orleans.    W.  Van  Norden,  Intervenor. 

So  much  of  section  second  of  the  act  No.  41  of  1877  as  provides  "  that  all  judgrments 
for  draina^re  of  said  lands.  jad;;ment8  creatlD^  Hens  and  for  assessments  for 
drainage  of  said  lands,  and  all  p|-oceedings  pending  therefor,  be  and  they  are- 
hereby  canceled  and  annulled,"  and  so  much  of  the  first  and  second  sections 
of  said  act  as  exclude  certain  lands  from  the  limits  of  the  drainaee  district  and 
exempt  them. from  all  future  drainafire  assessments,  impair  the  oblifiratlons  of 
existincr  contracts  and  are  unconstitutional. 

The  Lej;islature  can  not  so  alter  the  charter  of  a  corporation  as  to  affect  the  rights- 
of  third  persons  previously  acquired  under  the  charter. 

The  city  of  New  Orleans  can  not  be  compelled  to  re-imburse  the  drainage  taxes- 
voluntarily  paid  to  the  Drainage  (Commissioners,  and  actually  expended  for 
drainage  purposes. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Rightor,. 
J. 

G.  X.  Bright  for  plaintiff  and  appellee. 

J?.  F,  Jonas,  City  Attorney,  and  Sam'l  P.  Blanc  for  defendant  and 
appellant. 

Lacey  &  Butler  for  W.  Van  Norden,  intervenor. 

The  opinion  of  the  court  was  delivered  by 

DeBlanc,  J.  In  1858,  several  draining  districts  were  established- 
in  the  parishes  of  Orleans  and  JeiTerson,  and  a  Board  of  Commissioners^ 
appointed  for  each  of  said  districts,  for  the  purpose  of  reclaiming  the 
swamp  lands  therein  situated.  To  defray  the  construction  of  the  works, 
necessary  to  execute  that  prajet,  an  assessment  was  to  be  levied  by 
the  commissioners,  and  the  payment  of  the  assessed  contribution  was. 
secured  by  a  first  mortgage  and  privilege  on  the  lands  so  situated. 
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Before  1877,  plaiDtiff  paid,  for  the  intended  drainage,  twenty  five 
thousand  five  hundred  ninety  eight  dollars  and  sixty  one  cents,  the 
^hole  of  the  assessments  levied  upon  the  lands  it  owns  in  the  first 
■drainage  district,  and  now  seeks  to  recover  back  that  amount,  on  the 
^grounds: 

1.  That  the  consideration  for  which  it  was  paid  has  entirely  failed. 

2.  That,  by  act  No.  48  of  the  General  Assembly  of  1877,  its  lands 
have  been  excluded  from  the  drainage  districts  and  from  the  benefits  of 
drainage. 

8.  That— by  one  of  the  provisions  of  the  aforesaid  act-nail  judg- 
ments obtained  for  drainaflfe  in  the  several  districts  herein  mentioned, 
•and  creating  liens  on  the  lands  therein  comprised,  and  all  legal  proceed- 
ings instituted  for  that  object,  have  been  annulled  and  canceled. 

To  plaiutifTs  demand  the  city  answered: 

1st    By  a  general  denial. 

2d.  Tliat  the  assessments  paid,  and  the  re-imbursement  of  which 
^as  demanded,  were  all  paid  under  a  judgment  rendered  in  **  the  matter 
of  the  Board  of  Commissioners  of  the  Second  Drainage  District,  by  the 
"Second  Judicial  District  Court,  which  judgment  was  res  judicata  and  a 
perpetual  bar  to  any  reclamation. 

dd.  That  plaintiff  had  voluntarily  pcdd  said  assessments  now  re- 
•claimed. 

4th.  That  the  judgment  rendered  in  the  matter  of  the  New-Or- 
leans Canal  and  Banking  Company  vs.  City  of  New  Orleans,  No.  3375,  of 
Fifth  District  Court  for  the  Parish  of  Orleans  and  known  in  the  Supreme 
Oourt  as  No.  4350,  formed  res  judicata  and  was  a  bar  to  plaintifiTs 
<lemand. 

5th.  That  plaintiff  had  never  paid  any  part  of  its  assessment  to 
the  city  of  New  Orleans;  but  had  paid  all  to  the  Board  of  Commis- 
sioners of  Drainage  for  the  First  Drainage  District,  long  before  act  No. 
30,  of  1871,  had  made  the  city  oflBoers  the  collectors  of  the  "  drainage 
tax,"  and  such  payments  had  all  been  expended  in  drainage  work. 

6th.  That  the  city  of  New  Orleans  was  not  authorized  nor  em- 
powered by  any  law  to  raise  money  for,  or  to  pay,  such  as  the  plaintiff's 
demand. 

7th.  That  act  No.  48,  of  1877,  was  contrary  to  sections  105,  109 
and  110  of  the  State  constitutions  of  1852,  1864  and  1868,  respectively, 
end  of  section  3,  article  6;  article  5  of  amendments  of  1791;  of  section 
10,  of  article  1,  and  section  1,  of  article  14  of  the  Constitution  of  the 
United  States,  in  that  it  impaired  the  obligation  of  contracts  and 
divested  vested  rights  in  this  wise.  That  under  act  30,  of  1871,  a  large 
amount  of  drainage  work  had  been  done,  in  payment  of  which  drainage 
warrants  had  been  issued;  that  subsequently,  under  act  sixteen,  of  1876, 
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and  pursuant  to  city  ordinances,  the  city  of  New  Orleans 'had  purchased 
the  franchises  to  do  the  drainage  work  and  great  quantity  of  machinery, 
boats,  etc.,  for  such  purpose,  for  all  of  which  it  had  paid  in  drainage 
warrants.  That  these  warrants,  to  a  very  large  sum,  were  issued  on  the 
faith  of  the  drainage  tax,  were  only  payable  therefrom.  That  the  with- 
drawal of  any  part  of  the  tax,  the  destruction  of  any  of  the  sources 
whence  it  must  be  drawn  or  the  loss  of  the  security  found  alone  in  the 
judgments  and  liens  obtained  for  the  collection  of  the  same,  impaired 
the  obligation  of  such  contracts  and  divested  vested  rights. 

8th.  That  said  act  48  of  1877,  was  further  unconstitutional,  because 
it  destroyed  uniformity  and  equality  of  the  tiuc  or  assessment,  relieved 
many  in  tne  taxing  district  from  the  obligation  they  were  bound  to 
share  in  common  with  all;  imposed  double  taxation  on  those  not  so 
relieved  and  was  partial  legislation,  all  contrary  to  articles  123, 124  and 
118,  of  State  constitutions  of  1852, 1864  and  1868,  respectively,  and  the 
aforesaid  articles  of  the  constitution  of  the  United  States. 

Section  2d,  of  act  48,  regular  session  of  1877,  is  as  follows: 

*'  That  all  judgments  for  drainage  of  said  lands,  judgments  creating 
liens,  and  for  assessments  for  drainage  of  said  lands,  and  all  legal  pro* 
ceedings  pending  therefor,  be  and  they  are  hereby  cancelled  and  an- 
nulled; proriderf,  that  the  benefits  of  this  act  shall  not  be  invoked  in 
favor  of  any  land  until  the  State  and  city  taxes  due  thereon  are  paid: 
provided  further,  that  all  lands  situated  within  the  above  described  lines, 
and  excluded  by  this  act  from  the  drainage  limits  established  under 
previous  laws,  and  upon  which  drainage  taxes  or  assessments  have 
already  been  paid,  shall  hereafter  be  exempt  from  all  future  drainage 
assessments." 

By  the  act  of  1858,  No.  165,  •*  to  provide  for  leveing,  draining  and 
reclaiming  swamp  lands  in  certain  portions  of  the  parishes  of  Orleans 
and  Jefferson,"  three  draining  districts  were  established,  and  a  Board  of 
.  Commissioners  for  each  district.  The  Board  of  Commissioners  were 
invested  with  all  the  rights  and  powers  necessary  to  drain  the  several 
districts.  It  was  made  their  duty  to  cause  plans  of  the  sections  or  dis- 
tricts to  be  drained  to  be  made  and  deposited  in  the  office  of  the 
recorder  of  mortgages — to  apply  to  a  district  court  for  a  decree  that 
each  portion  is  subject  to  a  first  mortgage  lien  and  privilege  in  favor  of 
the  Commissioners  for  such  amount  as  may  be  assessed  on  the  prop- 
erty for  its  proportion  of  drainage. 

They  were  then  authorized  to  levy  an  assessment  upon  the  super- 
ficial square  foot  to  defray  the  construction  of  the  work.  A  remedy  for 
its  collection  was  given. 

The  first  section  of  act  No.  51  of  1869  provides,  that  the  three  drain- 
age districts  are  consolidated,  the  property  of  the  three  draining  dls- 
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trictB  are  transferred  to  thp  mayors  of  New  Orleans,  JefTerson  City  and 
€arrollton  and  the  police  jury  of  the  parish  of  Jefferson,  left  bank,  and 
"'  all  other  property,  such  as  maps,  plans,  tableau,  all  books  pertaining 
to  the  business  of  said  draining  districts,  all  moneys  and  credits,  deeds, 
mortgages  and  all  other  evidences  of  title  to  real  estate  and  all  assess- 
ments of  taxes,  etc.,  shall  be  turned  over  by  the  Commissioners  of  said 
drainage  districts,  to  the  Commissioner  of  Drainage  whose  appointment 
Is  hereinafter  provided  for." 

The  second  section  provides  for  the  appointment  of  Commissioner 
of  Drainage. 

The  draining  of  the  several  districts  was  and  continues  to  be  but 
one,  a  common  and  indivisible  enterprise.  Every  canal,  ditch  or  levee 
necessary  to  complete  it,  must  be  dug  or  built,  not  at  the  costs  of  only 
a  fraction,  but  at  the  costs  of  every  fraction  of  each  of  said  districts: 
otherwise,  it  might  happen  that  those  who  have  not,  or  who  have  the 
less  contributed  to  the  partial  execution  of  the  common  enterprise, 
would  alone  benefit  by  the  partly  accomplished  work  paid  for  by  others. 

If,  considering  the  projet  an  impracticable  one,  the  Legislature 
had  repealed  every  law  providing  for  the  drainage  of  lands  in  the  par- 
ishes of  Orleans  and  Jefferson,  its  action  would  not  have  amounted  to 
a  violation  of  the  constitution,  but  the  Legislature  could  certainly  not 
select,  within  the  limits  of  the  districts  which — ^for  nearly  twenty  years — 
have  been  subjected  to  the  burdens  of  that  common  enterprise,  lands 
which  shall  and  others  which  shall  not  continue  to  bear  the  already  im- 
posed, fixed  and  determined  burdens,  much  less  could  it  ordain  and 
command  that  the  mortgages  and  privileges  which  are — not  an  exclu- 
sive pledge  of  the  State — but  the  pledge  of  the  creditors  of  the  several 
districts,  and— indirectly  at  least — of  those  who  have  paid  the  assessed 
contributions,  shall  be  remitted,  cancelled  and  annulled. 

Were  it  to  the  interest  of  the  State,  the  city  or  those  concerned  in 
said  enterprise,  that  the  territorial  limits  of  said  districts  should  be  re- 
duced, that  reduction  could— in  no  way— authorize  even  the  L^;islature 
to  distinguish  between  the  lands  embraced  within  the  limits  as  originally 
&ced,  to  exclude  a  portion  of  said  lands  from  the  benefits  of  the  pro- 
posed drainage,  and  to  exempt  the  excluded  portion  from  the  chaises 
and  liabilities  actually  incurred  for  work  already  done,  determined  and 
accepted.  These  liabilities  and  benefits  must  be  borne  and  shared  by 
all. 

We  unhesitatingly  acknowledge— as  contended  by  plaintilTs  coun- 
sel— ^that  the  whole  of  the  expense  of  an  improvement  may  be  imposed 
by  the  Legislature,  not  on  merely  the  owners  of  the  property  to  be 
specially  benefitted  by  the  improvement,  but  on  the  whole  of  the  cor- 
poration.   This  it  can  do,  when  the  entire  corporation  is  to  be  thereby 
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benefitted — but  we  as  uahesitfttingly  deny  that  the  Legislature  can — 
lawfully — order,  in  any  specified  locality,  a  work  of  admitted  and  gen- 
eral utility  to  every  portion  of  the  same,  and  arbitrarily  ordain  that — ^to 
pay  for  the  price  of  that  public  work — a  tax  shall  be  levied  on  exclu- 
sively the  eastern  section  of  that  locality. 

It  is  manifest  that  so  much  of  the  second  section  of  act  No.  48  of 
the  General  Assembly  of  1877,  which  provides  "  that  all  judgments  for 
drainage  of  said  lands.  Judgments  creating  liens  and  for  assessments 
lor  drainage  of  said  lands,  and  all  proceedings  pendhig  therefor,  be  and 
they  are  hereby  cancelled  and  annulled,"  and  so  much  of  the  first  and 
aecond  sections  of  said  act  which  exclude  certain  lands  from  the  estab- 
lished limits  of  the  drainage  districts  and  exempt  them  from  all  future 
drainage  assessments,  impair  the  obligation  of  existing  contracts,  de- 
stroy acquired  rights  and-  violate  the  letter  and  spirit  of  our  constitu- 
tions. 

The  debt  legally  contracts  by  or  for  the  three  districts  is  a  collect- 
ive debt,  secured  by  a  proportionate  charge  imposed  on  every  tract  of 
land  included  within  their  well-defined  boundaries,  and — until  that  debt 
be  paid,  or  its  invalidity  judicially  assailed  and  judicially  decreed,  in  a 
proper  suit,  against  the  proper  parties,  and  on  proper  evidence,  the  im- 
posed charge  shall  continue  to  subsist  The  Legislature  has  not,  and 
cannot  lawfully  exercise  the  extraordinary  prerogative  of  ordaining 
that  the  indisputable  obligation  of  one  hundred  parties,  shall— though 
not  reduced  in  amount — cease  to  exist  as  to  ninety  of  those  parties, 
and— by  an  arbitrary  enactment — declare  it  to  be  and  make  it  the  obli- 
gation of  the  remaining  ten. 

"  The  requirement  of  apportionment  is  imperative.  And  whenever 
the  tax  is  a  direct  levy  on  property,  there  must  be  a  taxing  district. 
Oiven  a  tax  and  a  district,  then  the  sum  demanded  of  any  one  person, 
or  laid  upon  any  one  parcel  of  property  must  have  a  fixed  relation  to 
the  whole  tax,  as  well  as  to  that  demanded  of  every  other  person  or 
laid  upon  every  other  piece  of  property."  Cooley,  Taxation,  p.  159; 
Henry  vs.  Chester.  15  Vt.  460;  Tide  Water  Co.  vs.  Coster,  18  N.  J.  Eq., 
518.  See,  also,  Wilson  vs.  Supervisors  of  Sutter,  47  Cal.  91;  Woodbridge 
vs.  Detroit,  8  Mich.  274,  309. 

"  Though  the  districts  are  established  at  the  discretion  of  the  Legis- 
lature, the  basis  of  apportionment  which  is  fixed  upon  must  be  applied 
throughout  the  district."  Cooley,  Tax.,  180;  O'Kane  vs.  Treat,  25  III  557, 
561;  Fletcher  vs.  Oliver,  25  Ark.  289. 

"  There  cannot  be  two  rules  of  apportionment  for  the  same  district; 
if  there  could  be,  there  might  be  any  number,  and  in  efifect  there  would 
be  none  at  all,  and  every  man  might  be  assessed  arbitrarily."  Cooley, 
Jb.  180;  Tide  Water  Co.  vs.  Coster,  18  N.  J.  Eq.  518. 
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Burroughs  holds  "  that  the  Legislature  may,  at  any  time,  alter  or 
modify  the  powers  of  muaicipal  corporations:  but  when  under  the 
exercise  of  powers  delegated,  the  rights  of  third  persons  have  ac- 
crued, and  they  have  assumed  the  form  of  a  contract  with  the 
corporation,  the  Legislsture  can  not  change  the  powers  of  the  cor- 
poration so  as  to  impair  the  rights  of  its  creditors.  The  Constitution 
of  the  United  States  prohibits  the  States  from  enacting  any  law  impair* 
ing  the  obligation  of  the  contracts,  and  while  the  Legislature  may  alter 
or  modify  the  powers  of  the  subdivisions  of  the  State,  such  alteration  can 
not  be  allowed  to  affect  the  creditors  of  such  subdivisions.  They  are 
entitled  to  claim  that  the  corporation  shall  exercise  such  powers  as  it 
had  at  the  time  the  contract  was  made.  One  of  the  classes  of  cases 
cited  is  when — after  the  subscription  and  issuing  of  bonds,  the  rate  of 
taxation  by  the  corporation  is  limited.  In  such  cases  the  limitation  does 
not  affect  the  right  of  the  creditor  to  have  a  levy  made  to  pay  his  debt> 
although  it  may  be  necessary  to  exceed  the  limit.  The  operation  of  the 
act  is  prospective;  and  it  cannot  be  construed  retrospectively,  so  as  to 
deprive  the  creditor  of  the  right  to  the  levy  as  it  existed  when  the  con- 
tract was  made." 

B.  p.  427—4  W.  535—9  W.  477—25  Wis.  12Ji— 31  Penn.  175—51  lU. 
147—45  N.  Y.  234—6  Kansas  256—25  Cal.  638. 

"  It  is  not  in  the  power  of  the  Legislature,  under  the  guise  of  taxa- 
tion, to  give  the  property  of  A  to  B,  or  to  impose  the  whole  burden  of  a 
tax  for  the  State  upon  one  county,"  and — for  the  same  reason — the  bur- 
den of  a  tax  for  a  county  on  entirely  one  of  its  sections.  "  It  is  wrong 
that  the  whole  should  be  taxed  for  the  benefit  of  the  few,  and  equally 
wrong  that  the  few  should  be  taxed  for  the  benefit  of  the  whole."  Bur- 
roughs p.  22.  The  improvement  necessary  or  indispensable  to,  and  un- 
dertaken by  a  district,  must  be — not  merely  commenced — but  executed 
either  in  whole  or  in  part  by  the  entire  district  Unless  or  until  all  are 
relieved  by  the  execution  or  failure  of  the  undertaking,  or — according 
to  circumstances — by  the  satisfaction  of  the  full  or  proportionate  share 
of  their  liability,  all  are  and  remain  bound. 

We  find,  in  the  record,  that— in  the  excluded  district— the  assess- 
ments already  paid  amount  to  upwards  of  two  hundred  and  forty  thou- 
sand dollars,  and  that  but  an  insignificant  fraction  of  that  lai^ge  sum 
has  been  received  by  the  city  and  its  officers.  Is  it  liable  for  the  re-im- 
bursement  of  the  whole  or  of  any  part  of  that  amount? 

Were  we  to  consider,  as  conclusive  evidence,  the  declarations  con- 
tained in  acts  of  the  Legislature,  that  the  districts  have  not  been  pro- 
tected from  overflow,  that  the  laws  enacted  for  their  drainage  have 
failed  in  their  purposes,  would  that  be  sufficient  to  establish  that  the 
work  contracted  for  and  done,  in  furtherance  of  the  proietf  baa  not 
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been  performed  at  all,  or  not  performed  according  to  the  terms  of  the 
contracts,  and  that  every  outstanding  warrant  given  as  the  price  of 
that  work  is  without  consideration?  Would  those  declarations — if 
taken  as  evidence — be  sufficient  to  authorize  the  court  to  pronounce,  in 
this  suit,  that  in  whosoever  hands  those  warrants  may  have  passed,  and 
whether  those  by  whom  they  are  held  and  due  be  or  not  before  us,  they 
are  invalid  and  void,  worthless  as  to  the  creditors,  binding  on  no  one, 
and  that  every  guarantee,  mortgage  and  privilege  securing  their  pay- 
ment must  be  cancelled,  erased  and  destroyed  ?    We  believe  not. 

Judge  Dillon— in  his  book  on  municipal  corporations — states  as  fol- 
lows the  general  rule  in  regard  to  the  recovery  of  taxes  already  paid : 
to  justify  the  claimant's  action,  three  principal  facts  must  concurs 

"  The  authority  to  levy  the  tax  must  be  wholly  wanting^  or  the  tax 
itself  wholly  unauthorized;  in  which  cases  the  assessment  is  not  simply 
irregular,  but  absolutehj  void.  2.  The  money  sued  for  must  have  been 
actually  received  by  the  defendant  corporation,  and  received  by  it  for  its 
own  use,  and  not  as  an  agent  or  instrument  to  assess  and  collect  money 
for  the  benefit  of  the  State,  or  other  public  corporation  or  person;  and 
3,  the  payment  by  the  plaintiff  must  have  been  made  upon  compulsion, 
to  prevent  the  immediate  seizure  of  his  goods  or  the  arrest  of  the  per- 
son, and  not  voluntarily.  Unless  these  conditions  concur,  paying  under 
protest  will  not  give  a  right  of  recovery.  The  same  jirinciples  are  ap- 
plicable to  actions  for  the  recovery  back  of  money  paid  for  illegal  license 
taxes  orfine^  imposed  by  a  municipal  court." 

The  taxes,  the  amount  of  which  plaintiff  seeks  to  recover  from  the 
city,  were  assessed  and  collected  under  the  authority  of  several  acts  of 
the  Legislature;  and  every  cent  of  the  drainage  assessment  paid  by 
plaintiff  to  the  city,  was  paid  without  compulsion  and  applied  to  the 
satisfaction  of  drainage  warrants.  As  to  the  most  of  the  drainage  taxes 
levied  on  plaintiff's  land,  they  were  received  and  disposed  of  by  the 
Board  of  Commissioners,  and  neither  in  law  nor  in  equity,  can  the  city 
be  held  liable  for  their  application,  misapplication  or  re-imbursement. 

We  conclude  that  plaintiff  has  not  shown  that  its  drainage  taxes 
were  levied  and  paid  without  consideration,  and  that  it  was  shown — ^in 
80  far  as  defendant  is  concerned,  that  said  taxes  were  voluntarily  paid 
and  properly  disposed  of.  Under  these  circumstances,  plaintiff  cannot 
recover. 

As  no  decree  based  on  any  of  the  pleadings  could  have — in  any- 
way—affected or  impaired  the  alleged  rights  of  Warner  Van  Norden, 
his  intervention  has  no  legal  ground  to  stand  upon. 

It  is— therefore— ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  in  favor  of  plaintiff  and  against  the  city  of  New 
Orleans,  rendered  on  the  17th  and  signed  on  the  22d  of  January  1878» 
87 
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be  and  it  is  hereby  aDDuUed  and  reversed,  and  that — in  lieu  of  it — ^there 
be  judgment  in  favor  of  the  city  of  New  Orleans  and  against  the  plain- 
tiflf,  rejecting  the  latter's  demand. 

It  is  further  ordered,  adjudged  and  decreed  that  the  intervention  of 
Warner  Van  Norden  be  dismissed  as  in  case  of  nonsuit:  the  costs  of 
the  appeal  to  be  paid  in  solido  by  plaintiiT  and  intervenor — and  those  of 
the  lower  court,  by  Van  Norden  as  regards  the  intervention,  the  others 
by  plaintiff. 

Rehearing  refused. 


I  80  13781 
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1fi378|  No.  5779. 

I  51  J474( 

Samuel  &  A.  W.  Smfth  vs.  Crescent  Cmr  Live-Stock  Landing  and 
Slaughter-Hou8B  Company. 

The  bona  fide  QB\e  of  the  stock  of  an  incorporated  company,  coupled  with  a  power 
of  attorney  to  the  vendee  to  transfer  it  on  the  bonks  of  the  company,  is  made 
complete  by  the  delivery  to  the  vendee  of  the  certificate  of  stock.  It  is  not  nec- 
essary to  the  perfection  of  the  sale,  and  the  consequent  protection  of  the  stock 
from  the  seizure  of  the  vendor's  creditors,  that  notice  of  the  sale  should  be 
served  on  the  corporation,  or  that  an  actual  transfer  of  the  stock  should  have 
been  made  on  its  books. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins,  J. 

Henry  C.  Miller  for  plaintiff  and  appellee. 

Hbrnor  &  Benedict  and  Thomas  J,  Semmes  for  defendants  and  ap- 
pellants. 

The  opinion  of  the  court  was  delivered  by 

Mark,  J.  In  February,  1872,  Samuel  and  Andrew  Smith  purchased 
of  C.  Mehle  &  Co.  one  hundred  shares,  reduced  to  fifty,  of  the  capital 
stock  of  the  Crescent  City  Live-Stock  Landing  and  Slaughter-House 
Company ;  and  of  C.  Mehle  ninety  shares,  reduced  to  forty-five.  The 
purchasers  paid  the  price,  the  current  market  rate ;  and  the  two  certifi- 
cates representing  these  shares  were  delivered  to  them,  with  two  powers 
of  attorney,  in  each  of  which  there  was  a  blank  for  the  name  of  the 
person  to  whom  the  transfer  was  to  be  made,  authorizing  Charles  Eil- 
shaw  to  transfer,  on  the  books  of  the  Company,  the  shares  standing  in 
the  names  of  C.  Mehle  and  C.  Mehle  &  Co.,  respectively. 

A  by-law  of  the  corporation  we  presume,  we  do  not  find  it  in  the 
charter,  provides  that  "  all  transfers  of  stock  shall  be  recorded  in  the 
office  of  the  said  company,  in  a  book  of  transfer  to  be  kept  for  that 
purpose: "  and  the  two  certificates  in  question  state  that  the  shares  are 
transferrable  only  on  the  books  of  the  company,  in  the  one  case  by  C 
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Hehle  &  Co.  or  their  attorney.  In  the  other  by  C.  Mehle  or  his  attorney, 
on  the  surrender  of  the  certificates. 

It  appears  that  no  notice  was  given  to  the  company,  and  there  was 
no  transfer  on  the  books  of  the  company ;  but  the  certificates  and  pow- 
ers of  attorney  remained  in  the  possession  of  the  purchasers  from  the 
date  of  the  purchase. 

Some  time  after  this  purchase^  the  Bank  of  America,  a  judgment 
creditor  of  C.  Mehle  and  C.  Mehle  &  Co.  in  solido,  seized  these  shares  of 
«tock  as  the  property  of  their  debtors,  under  execution  and  garnishment 
in  the  hands  of  the  company ;  and  they  were  sold  by  the  sheriff  and 
adjudicated  to  Thomas  Serrill.  Thereupon  Samuel  and  Andrew  Smith 
brought  this  suit  to  enjoin  the  transfer  of  the  stock  to  Serrill ;  and  they 
prayed  that  they  be  decreed  to  be  the  lawful  owners,  and  be  recognized 
as  such  by  the  company.  In  consequence  of  this  suit  Serrill  did  not 
pay  the  price  of  the  adjudication. 

The  district  judge  perpetuated  the  injunction  granted  in  limine; 
and  decreed  that  the  Smiths  be  recognized  to  be  the  owners  of  the  stock; 
and  that  it  be  transferred  to  them  on  the  books  of  the  company.  From 
this  judgment  the  company,  Serrill,  and  the  Bank  of  America  appealed 
separately. 

The  question  is,  whether  the  title  and  possession  vested  in  Samuel 
and  Andrew  Smith,  by  the  delivery  of  the  certificates  and  the  powers  of 
attorney  to  make  the  transfers  on  the  books  of  the  company,  so  that  the 
«tock  was  no  longer  subject  to  seizure,  under  execution,  as  the  property 
of  C.  Mehle  and  C.  Mehle  &  Co.,  the  judgment  debtors. 

The  appellants  maintain  that  the  certificates  of  stock  are  not  nego- 
tiable ;  and  that  there  was  no  such  delivery  to  the  Smiths  as  the  law  re- 
quires, because  there  was  no  transfer  on  the  books  of  the  company,  and 
no  notice  given  to  the  company.  They  rely  on  articles  2643  and  3160  of 
the  R  C.  C,  the  first  of  which  declares  that  ''  the  transferree  is  only 
possessed,  as  it  regards  third  persons,  after  notice  has  been  given  to  the 
debtor  of  the  transfer  having  taken  place":  and  the  latter  provides  that 
•"  when  the  thing  given  in  pledge  consists  of  a  credit  not  negotiable,"  the 
proof  of  the  pledge  must  be  by  authentic  act,  or  by  act  under  private 
signature  duly  recorded,  and  a  copy  of  the  act  must  have  been  duly 
•served  on  the  debtor  of  the  credit  given  in  pledge."  They  also  cite  and 
rely  upon  Harris  vs.  the  Bank  of  Mobile,  5  An.  538. 

The  law  requires  tradition  in  order  to  make  the  sale  of  a  thing  com- 
plete as  to  third  persons ;  and  delivery  is  an  indispensable  condition  of 
the  contract  of  pledge.  Whatever  would  constitute  delivery,  under  the 
•contract  of  sale,  would  be  also  a  delivery  under  the  contract  of  pledge, 
-and  vice  versa. 

The  Civil  Code  required  certain  formalities,  for  the  contract  of  pledge. 
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among  others  a  notarial  act,  or  an  act  under  private  signature  registered 
in  the  office  of  the  notary,  containing  an  accurate  description  of  the 
thing  pledged.  These  formalities  were  obstructions  to  commerce  ;  and 
were  felt  as  a  serious  inconvenience.  In  1852  the  Legislature  passed  an 
act  relative  to  pledges,  which  was  re-enacted  in  the  general  compilatioa 
of  1855,  and  in  the  Revised  Statutes  of  1870 ;  and  was  incorporated  in 
the  R  C.  C,  art.  3158.  The  first  section  provides  that  "  When  a  debtor 
wishes  to  pawn  promissory  notes,  bills  of  exchange,  stocks,  obligations, 
or  claims  upon  other  persons,  he  shall  deliver  to  the  creditor  the  notes> 
bills  of  exchange,  certificates  of  stock,  or  other  evidences  of  the  claims 
or  rights  so  pawned  ;  and  such  pawn,  so  made,  without  further  formali- 
ties, shall  be  valid  as  well  against  third  persons  as  against  the  pledgors 
thereof,  if  made  in  good  faith." 

By  section  three  of  this  act,  the  substance  of  which  is  in  the  R.  C.  C.» 
article  3160,  and  was  in  the  Civil  Code,  article  3127,  **  If  a  credit  not  ne- 
gotiable be  given  in  pledge,  notice  of  the  same  must  be  given  to  the 
debtor." 

The  stock  in  an  incorporated  company  is  not  a  debt  due  by  the  cor- 
poration to  the  corporators  ;  nor  is  it  a  credit  of  which  the  corporatioa 
is  the  debtor.  The  corporators  in  the  aggregate  own  the  stock,  accord- 
ing to  their  respective  shares  and  portions  ;  and  it  can  no  more  be  said 
that*  the  shares  of  a  corporator  constitute  a  credit,  a  debt  due  to  him 
by  the  corporation,  than  it  could  be  said  that  the  joint  owners  of  a  house 
or  a  ship  are  the  debtors  of  each  for  his  share. 

It  was  well  said  in  Harris  vs.  the  Bank  of  Mobile,  5  An.  539,  that  the 
officers  of  a  corporation  are  the  keepers  and  possessors  of  the  undivided 
property  of  the  corporation  for  each  and  all  of  the  stockholders ;  and 
the  certificates  of  stock  are  the  evidence  of  the  ownership  of  that 
property  in  the  hands  of  the  holders.  The  word  "  credit"  is  used  In  the 
act  of  the  Legislature  and  in  article  3160  of  the  R.  C.  C.  to  signify  a  debt, 
something  due  to  one  person  by  another ;  a  right  on  the  one  part,  and  an 
obligation  on  the  other,  which  create  the  relation  of  debtor  and  creditor 
between  the  two  persons.  It  is  clearly  not  applicable  to  the  shares  ia 
an  incorporated  company,  which  do  not  constitute  a  debt,  and  of  which 
no  one  is  the  debtor. 

The  second  clause  of  article  3158,  section  one,  of  the  act  of  the  Leg- 
islature, authorizes  the  pledge  of  notes,  bills,  stocks,  obligations,  or 
claims  upon  other  persons,  by  the  delivery  of  the  notes,  or  bills,  or  cer- 
tificates of  stock,  or  other  evidences  of  the  claims  or  rights  so  pawned^ 
without  further  formalities.  If  the  thing  so  pawned  or  given  in  pledge 
.  be  a  credit,  a  debt  not  negotiable  in  the  legal  sense  of  the  term,  due  to 
the  pledgor  by  another  who  is  his  debtor,  then  the  pledge  is  not  valid 
against  third  persons  unless  that  debtor  has  been  served  with  notice. 
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The  R  C.  C,  treating  of  the  tradition  or  delivery  of  the  thing  sold, 
declares  that  "  The  tradition  or  delivery  is  the  transferring  of  the  thing 
sold  into  the  power  and  possession  of  the  buyer":  article  2477  ;  and,  ac- 
cording to  article  2481 :  *'  The  tradition  of  incorporeal  rights  is  to  be 
made  either  by  the  delivery  of  the  titles  and  of  the  act  of  transfer,  or 
by  the  use  made  by  the  purchaser,  with  the  consent  of  the  seller.** 

We  have  in  this  case  all  the  requirements  of  these  two  articles  for 
perfect  tradition.  The  certificates  of  stock  were  the  evidences  of  own- 
ership, the  titles  of  the  incorporeal  rights  represented  by  them ;  and 
these  certificates  were  delivered  to  the  purchasers.  The  powers  of 
attorney  to  Kilshaw,  who  was  acting  merely  for  the  Smiths,  authorizing 
him  to  make  the  transfers  on  the  books  of  the  company,  were  coupled 
with  an  interest  which  made  them  irrevocable.  They  constituted  the 
acts  of  transfer,  as  between  the  sellers  and  the  purchasers  ;  and  no  other 
act  was  necessary,  or  could  have  been  required  of  the  sellers,  to  divest 
themselves  of  title  and  possession.  Having  the .  certificates  in  their 
possession,  the  purchasers  had  a  complete  guaranty  that  the  corporation 
could  not  transfer  the  stock  to  their  prejudice,  since  the  corporation  had 
bound  itself  to  hold  these  shares  subject  to  transfer  by  the  sellers  or 
their  attorneys,  on  the  surrender  of  the  certificates.  By  producing  these 
certificates,  and  the  powers  of  attorney,  the  Smiths  could  have  com- 
pelled the  corporation,  at  any  time,  to  have  the  transfers  made  on  their 
books  ;  and  the  corporation  had  no  power  to  transfer  to  any  other  than 
the  holders  of  these  certificates  and  the  powers  of  attorney.  The  thing 
sold,  therefore,  had  passed  beyond  the  power  and  control  of  the  sellers, 
and  into  the  power,  possession,  and  control  of  the  purchasers. 

Articles  2642,  2643,  of  the  R.  C.  C.  relate  exclusively  to  the  transfer 
of  creditH,  rights,  or  claims  against  a  third  person.  The  word  "  to,"  as 
used  in  article  2642,  is  a  mistranslation  of  the  word  '*  sur,"  in  the  Code 
Napoleon,  article  1689,  from  which  it  was  copied  literally  into  our  Code. 
The  word  "  to  "  does  not  make  sense ;  and  the  whole  context  shows  that 
the  article  is  dealing  only,  with  the  credits,  rights,  and  claims  which  the 
transferror  has  upon  or  against  a  third  person  who  is  his  debtor  with 
respect  to  such  credit,  or  right,  or  claim. 

Article  2643,  which  requires  notice  to  the  debtor  of  the  transfer 
having  taken  place,  is  clearly  not  applicable  to  all  the  credits,  rights,  and 
claims  referred  to  in  article  2642.  Promissory  notes  and  bills  of  ex- 
change, essentially  negotiable,  pass  to  the  transferree  without  notice  to 
the  debtors,  the  makers,  accepters,  drawers,  indorsers  ;  and  yet  they  are 
credits,  rights,  claims  upon  or  against  third  persons.  Article  2643, 
therefore,  must  be  restricted  to  such  credits,  rights,  and  claims  as  create 
the  relation  of  debtor  and  creditor  between  the  transferror  and  him  who 
owes,  ts  bound  to  acquit  these  credits,  rights,  and  claims  ;  and  it  must 
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also  be  restricted  to  such  credits,  rights,  and  claims  as  are  not  evidenced 
by  a  negotiable  instrument 

The  by-law  which  requires  transfers  of  stock  to  be  recorded  on  the 
books  of  the  corporation  regulates  merely  the  respective  rights  of  the 
corporation  and  the  individual  stockholders.  No  one  can  claim  to  be  a 
stockholder,  and  to  exercise  the  rights  of  a  corporator,  in  virtue  of  a 
sale  of  stock  to  him,  until  the  corporation  has  takf^n  cognizance  of  the 
sale,  and,  by  transfer  on  its  books,  has  substituted  the  purchaser  for  the 
seller.  Whether  one  has  acquired  the  character  and  the  rights  of  a  cor- 
porator, is  a  question  to  be  determined  by  the  laws  of  the  corporation. 
Whether  a  purchaser  has  acquired  a  good  and  perfect  title  to  any  prop- 
erty or  thing,  tangible  or  intangible,  is  a  question  to  be  solved  by  the 
general  laws  of  the  State  applicable  to  the  sale  and  transfer  of  such 
obje<^t3.  Samuel  and  Andrew  Smith  may  not  be  corporators  in  this 
company,  by  reason  of  their  neglect  to  comply  with  the  requirements  of 
the  charter  and  by-laws  ;  but  they  may,  nevertheless,  be  the  owners,  by 
perfect  titles,  of  the  shares  of  stock  purchased  by  them. 

In  Bank  vs.  Lanier,  11  Wallace,  369,  the  Supreme  Court  of  the  United 
States  had  occasion  to  consider  the  effect  of  a  stipulation  in  certificates 
of  stock  almost  identical  with  that  in  the  two  certificates  in  this  case, 
that  the  stock  should  be  transferrable  only  on  the  books  and  on  surren- 
der of  the  certificates.  The  court  regarded  the  power  to  transfer  their 
stock  as  one  of  the  most  valuable  franchises  that  could  be  conferred  on 
corporations,  and  said  that  no  better  form  of  certificate  could  be  adopted 
to  assure  the  purchaser  that  he  can  buy  with  safety.  "  He  is  told,  under 
the  seal  of  the  corporation,  that  the  shareholder  is  entitled  to  so  much 
stock,  which  can  be  transferred  on  the  books  of  the  corporation,  in  per- 
son or  by  attorney,  when  the  certificates  are  surrendered,  but  not  other- 
wise." 

The  court  went  on  to  say  that  this  certificate  was  "  a  notification  to 
all  persons  interested  to  know  that  whoever,  in  good  faith,  buys  the 
stock,  and  produces  to  the  corporation  the  certificates  regularly  assigned, 
with  power  to  transfer,  is  entitled  to  have  the  stock  transferred  to  him. 
And  the  notification  goes  further,  for  it  assures  the  holder  that  the  cor- 
poration will  not  transfer  the  stock  to  any  one  not  in  possession  of  the 
certificate." 

We  understand  this  to  be  settled  law  in  New  York,  Connecticut,  and 
New  Jersey  ;  and  we  do  not  think  the  law  could  be  different  elsewhere, 
in  the  absence  of  positive  legislation  to  the  contrary.  The  distinction  is 
plain  between  the  requirements  of  the  law  in  order  that  title  and  poases- 
slon  shall  vest  In  a  purchaser,  and  the  requirements  of  the  charter  and 
by-laws  of  a  corporation  In  order  that  the  holder  and  owner  of  a  title  to 
shares  of  the  stock  shall  receive  from  the  company  a  certificate  of  own- 
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ership,  in  his  own  name,  and  be  admitted  to  the  rights  and  privileges  of 
a  corporator. 

There  is  an  immense  amount  of  the  wealth  of  the  country  invested 
in  stocks  of  the  numberless  corporations  which  have  sprung  into  exist- 
ence within  a  few  years  past  These  stocks  afford  a  most  convenient 
and  valuable  basis  of  credit ;  and  they  are  sold  to  a  large  amount  daily, 
at  all  the  great  commercial  centers.  The  holder  who  does  not  wish  to 
sell  may  pledge  his  certificates  for  loans  and  discounts  to  an  amount  ap- 
proximating their  market  value,  with  a  reasonable  margin  for  possible 
depreciation.  The  pledgee  does  not  desire  to  become  the  owner  of  the 
stock ;  and  he  would  not  think  it  necessary,  nor  would  he  have  the  right, 
to  surrender  the  pledged  certificates  and  have  the  stock  transferred  to 
him  on  the  books  of  the  corporation.  Nor  do  we  think  the  validity  of 
the  pledge  could  be  made  to  depend  on  the  giving  of  notice  to  the  cor- 
poration, because  the  corporation  has  no  power  or  authority  to  dispose 
of  the  stock,  or  to  transfer  it,  so  long  as  the  certificates  are  not  produced 
and  surrendered.  If  the  pledgee  were  required  to  have  the  transfers 
made  on  the  books  of  the  corporation,  or  to  give  notice,  the  value  of 
these  certificates  as  a  basis  of  credit  would  be  greatly  impaired,  particu- 
larly where  the  pledge  is  made  at  a  distance  from  the  domicile  of  the 
corporation. 

We  entertain  no  doubt  but  that  the  act  of  1852  was  designed  for  the 
public  convenience  by  facilitating  the  pledge  of  stocks  and  other  securi- 
ties ;  and  it  required  nothing  more  for  the  perfection  of  the  contract 
than  the  delivery  of  the  certificate  of  stock.  But  if  this  suffices  for  the 
perfection  of  this  contract,  it  is  because  the  delivery  of  the  certificate  is 
the  only  delivery  that  can  be  made  of  the  stock  which  it  represents  ; 
and  that  delivery  is  effectual,  whether  it  be  under  the  contract  of  pledge 
or  the  contract  of  sale. 

The  certificates  in  this  case  are  in  the  usual  form  :  a  form  which  has 
been  adopted  throughout  the  United  States,  as  well  for  the  benefit  of 
corporations,  by  encoura^ng  investments  in  stocks,  as  in  the  interest  of 
the  public,  to  make  these  stocks  a  secure  basis  of  commercial  transac- 
tions, whereby  their  value  is  enhanced.  These  certificates  are  not  promi- 
ses to  pay  :  they  contain  no  words  of  negotiability,  and  they  are  not  ne- 
gotiable, in  the  ordinary  sense  of  the  term ;  but,  as  the  court  said  in 
Lanier's  case,  11  Wallace,  377  :  "  Although  neither  in  form  or  character 
negotiable  paper,  they  approximate  to  it  as  nearly  as  prficticable.  They 
have  become  the  basis  of  commercial  transactions  in  all  the  large  cities 
of  the  country,  and  are  sold  in  open  market,  the  same  as  other  securi- 
ties." 

We  find  nothing  in  Harris  vs.  Bank  of  Mobile,  5  An.,  which  militates 
against  the  views  we  have  expressed.    That  case  is  not  applicable  to 
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this,  because  the  title  under  which  Harris  claimed  the  stock  seized  by 
the  bank  was  acquired  more  than  four  months  after  the  seizure ;  and  it 
was  alleged  that  his  title  was  simulated  and  fraudulent,  as  it  afterward 
was  proven  to  have  been.    Bank  of  Mobile  vs.  Harris,  6  An.  811. 

This  case  is  not  complicated  by  any  question  of  fraud  or  simulation 
in  the  title  under  which  the  purchasers  claim,  nor  of  pre-existing  right 
in  the  seizing  creditor.  On  the  contrary,  the  purchase  was  made  in  good 
faith,  at  the  current  market  rat€,  and  in  the  usual  course  of  business; 
and  the  evidences  of  title  and  the  power  to  transfer  were  delivered  to 
the  purchasers  long  before  the  seizure.  The  title  thus  acquired  was  as 
complete  as  the  nature  of  the  objects  of  the  purchase  would  admit  of ; 
and  the  subsequent  seizure  by  a  judgment  creditor  of  the  sellers  was 
without  effect,  and  it  can  not  defeat  or  impair  the  right  of  the  pur- 
chasers to  have  the  shares  of  stock  transferred  to  them  on  the  books  of 
the  corporation,  in  accordance  with  the  terms  of  the  certificates  and 
powers  of  attorney  held  by  them. 

The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 


30   1384  No.  6661. 

118       41 

U.  OzANNE  VS.  Abraham  Haber. 

A  promissory  noto  which  has  for  its  consideration  the  discontinuance,  by  the  holder 
of  the  note,  of  certain  criminal  proceedini^s  instituted  by  him  against  a  party 
for  obtaining  money  under  false  pretenses,  is  void. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Rightor, 

Labatt  &  Clinton  for  plaintiff  and  appellant. 

Brauuhn,  Buck  dt  Dinkelspiel  for  defendant  and  appellee. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  suit  is  upon  three  promissory  notes,  aggre- 
gating one  thousand  and  thirty-nine  50-100  dollars,'  each  having  these 
-words  after  value  received  "  as  per  agreement  made  this  day  between 
A.  Haber  and  U.  Ozanne."  The  defendant  is  sued  as  indorser.  The 
defence  is  fraud,  and  want  of  consideration. 

The  plaintiff,  residing  at  Sardis,  Miss,  had  made  an  affidavit  against 
one  Collins  for  obtaining  money  under  false  pretences,  and  had  obtained 
a  requisition  from  the  Governor  of  that  State  upon  the  Governor  of 
liouisiana,  and  had  secured  the  arrest  of  Collins  in  New  Orleans,  and 
imprisoned  him  for  safe  keeping  until  he  could  be  sent  back  to  Missis- 
sippi. Collins  had  inveigled  Ozanne  into  an  advance  of  money  for  the 
furtherance  of  an  enterprise,  which  he  had  conceived.  He  had  discovered 
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a  process  by  which  rags  were  to  be  converted  into  wool,  had  patented, 
this  process  as  he  represented,  and  was  sure  large  and  remunerative 
returns  were  in  store  for  any  one  who  had  the  sagacity  and  the  nerve  to 
embark  in  the  venture.  Ozanne  was  to  share  all  the  profits.  Having 
obtaiued  all  he  could  from  Ozanne,  Collins  came  to  New  Orleans  and  was 
even  more  successful  with  the  defendant  Haber,  who  had  become  so 
captivated  with  the  scheme  that  he  had  invested  about  four  thousand 
dollars  in  the  purchase  of  machinery  for  a  factory  to  put  the  patent  to 
practicable  use.  The  invention  was  a  chemical  process  by  which  rags 
were  to  be  reduced  to,  or  converted  into  wool  by  dissolving  the  vegeta- 
ble fibre,  and  leave  the  animal  fibre  intact  This  is  the  description  of 
one  of  the  witnesses. 

When  Ozanne,  the  plaintiff,  came  to  New  Orleans  to  get  Collins  and 
carry  him  back  to  Mississippi  under  the  Governor's  requisition,  he  found 
the  defendant  Haber  in  the  full  tide  of  successful  experiment  with  Col- 
lins' patent.  Haber  was  not  willing  that  the  inventor  should  be  taken 
away  from  the  field  of  his  labour  thus  summarily.  The  result  was  that 
Haber  gave  to  Ozanne  the  notes  now  in  suit,  the  notes  having  been  drawn 
by  Collins  in  favour  of  Haber,  and  by  him  endorsed,  upon  Ozanne's 
transferring  to  him  all  his  interest  in  Collins'  discovery,  and  agreeing  to 
dismiss  the  criminal  proceedings  against  Collins,  and  leave  him  here. 
This  is  the  agreement  that  is  referred  to  at  the  end  of  each  note. 

This  agreement  recites  that  for  and  in  consideration  of  these  notes, 
Ozanne  transfers  all  his  interest  in  the  contract  with  Collins  to  Haber, 
and  agrees  to  dismiss  the  criminal  proceedings  at  his  own  expense,  and 
adds;  "I,  by  tliese  presents,  voluntarily  and  freely  withdraw  all  the 
criminal  charges  made  by  me  aprainst  said  Collins  for  obtaining  money 
under  false  pretenses,  the  amount  of  money  obtained  having  been  se- 
cured to  me  by  one  A.  Haber." 

We  do  not  think  we  can  enforce  this  agreement,  or  give  judgment 
on  the  notes  which  form  its  consideration.  Story  says  a  promissory 
note  will  be  void  if  the  consideration  is,  in  whole  or  in  part,  illegal.  It 
may  be  illegal  either  because  it  is  against  the  principles  and  doctrines  of 
the  common  law,  or  because  it  is  specially  prohibited  by  statute.  The 
former  illegality  exists  wherever  the  consideration  is  founded  upon  a 
transaction  against  sound  morals,  public  policy,  public  rights,  or  public 
Interests,  as  for  example  contracts  of  any  sort  made  with  an  alien  enemy; 
contracts  in  general  restraint  of  trade  or  marriage ;  contracts  for  the 
perpetration,  or  concealment,  or  compounding  of  som-e  crime,  from. 
Notes,  i  187. 

Another  writer  is  to  the  same  effect  thus ;— Considerations  impeding 
the  course  of  public  justice,  as  dropping  a  criminal  prosecution  for  a 
felony,  or  a  public  misdemeanor,  or  suppressing  evidence,  are  illegal 
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considerations.  Byles  on  Bills,  218.  The  principle  is  well  established^ 
and  is  constantly  applied. 

The  plaintiflf,  having  made  an  imprudent  venture,  found  himself  de- 
ceived, and  his  money  gone,  and  for  the  purpose  of  getting  it  back,  re- 
sorted to  criminal  proceedings,  which  he  hoped  would  extort  it  from  the 
man  who  had  played  upon  his  credulity.  Finding  the  defendant  in  the 
meshes,  from  which  he  was  endeavoring  to  extricate  himself,  he  availed 
himself  in  turn  of  the  defendant's  delusion,  and  took  his  notes  to  re- 
imburse himself,  promising  to  release  the  criminal  as  a  consideration 
therefor. 

The  lower  court  thought  he  was  not  entitled  to  recover  upon  notes 
given  for  such  a  purpose,  and  so  think  we. 

Judgment  affirmed. 


No.  5714. 

OscAB  Allen  vs.  the  Merchants'  Mutual  Insurance  Company. 

Where  In  a  contract  of  insurance  which  covers  a  storeh'^uae.  and  thefiroods  therein, 
it  is  stipulated  that  should  the  assured  subsequently  tnke  out  a  policy  in  any 
other  company,  the  assurers  should  receive  notice  of  it  on  pain  of  forfeiting: 
their  policy,  a  subsequent  assurance  of  the  house,  or  the  Roods,  in  another  com- 
pany, without  notice  to  the  assurers,  will  worlt  the  forfeiture  of  the  contract 
with  them,  whether  the  subsequent  contract  was  lefirally  enforceable  or  not 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw* 
kins,  J. 

Imiah  Tharp  for  plaintilT  and  appellee. 

A,  A  W,  Voorhies  and  Hornor  dt  Benedict  for  defendants  and  ap- 
pellants. 

The  opinion  of  the  court  was  delivered  by 

Manning,  C.  J.  This  is  an  action  upon  a  policy  of  insurance  against 
Aire.  The  claim  is  for  six  thousand  dollars  on  a  stock  of  furniture  in 
the  frame  slated  store  on  the  corner  of  Mfigazine  and  Sixth  streets,  and 
one  thousand  dollars  on  furniture  in  a  frame  slated  warehouse  in  its 
rear. 

The  defendant  pleads  in  bar  of  recovery,  that  the  policy  is  vitiated 
by  the  violation  of  that  clause  requiring  written  notice  to  be  given  it  of 
insurance  in  other  companies,  and  avers  that  the  plaintiff  insured  the 
same  property  in  the  Lafayette  insurance  company,  and  failed  to  give 
notice  thereof  to  the  defendant 

The  policy  contains  this  clause;  "  And  provided  further,  that  in 
case  the  insured  shall  have  already  any  other  insurance  against  loss  by 
fire  on  the  property  hereby  insured,  not  notified  to  this  corporation,  and 
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mentioned  in  or  endorsed  upon  this  policy,  then  this  insurance  shall  b^ 
void,  and  of  no  effect,  and  if  the  said  insured  or  his  assignees  shall 
hereafter  make  any  other  insurance  on  the  same  property,  and  shall  not 
with  all  reasonable  diligence  give  notice  thereof  to  this  corporation,  and 
have  the  same  endorsed  on  this  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease,  and  be  of  no  effect." 

The  policy  is  dated  Nov.  22, 1871  and  was  renewed  every  year  to  the 
same  date  1874.  On  February  13,  1874  the  plaintiff  assigned  his  right 
in  the  policy  to  Mrs.  Balser  to  the  extent  of  $1,180.  which  the  company 
approved,  and  the  suit  is  to  recover  her  interest  as  well  as  the  plaintiff  s» 
On  July  18, 1874  the  plaintiff  insured  in  the  Lafayette  company  for  two 
months  for  two  thousand  dollars,  and  the  property  is  described  in  that 
policy  as  "stock  of  ready-made  furniture  contained  in  the  two-story 
frame  slated  building  situate  on  southeast  comer  of  Magazine  and  Sixth 
streets." 

The  law  upon  the  vitiation  of  a  policy  of  insurance  for  non-com- 
pliance with  the  condition  quoted  above  is  well  settled.  The  elementary 
writers  are  in  accord  upon  it,  and  the  point  has  been  several  times  ad- 
judicated by  this  court.  1  Phill.  Insurance,  420.  Walton  v.  La.  Ins.  Co.> 
2  Rob.  563.  Battaille  vs.  Merch.  Ins.  Co.  3  Rob.  384.  Leavitt  v.  West. 
Ins.  CJo.  7  Rob.  351. 

It  was  attempted  to  be  proved  that  the  plaintiff  did  not  know  of 
this  provision  in  the  policy,  but  he  ought  to  have  known  it.  He  had  the 
opportunity  to  know  it.  The  clause  i«  printed  like  other  parts  of  the 
policy,  and  his  negligence  in  not  reading  it  is  the  only  cause  of  his  igno- 
rance of  it«  stringent  provision.  He  agreed  on  his  part  to  comply  with 
that  stipulation  as  fully  as  he  agreed  to  pay  the  premium,  and  is  now 
barred  from  recovery  for  failure  to  do  so.  When  he  calls  upon  a  court 
to  compel  the  company  to  fulfill  its  part  of  the  obligation,  he  must  show 
that  he  has  fulfilled  all  the  conditions  into  which  he  entered. 

The  plaintiff  insists  that  the  rule  of  vitiation  of  policy  for  want  of 
notice  of  other  insurance  does  not  apply  here,  because  he  had  brought 
suit  against  the  Lafayette  company  without  success  (for  misdescriptioD 
of  policy),  and  as  that  contract  cannot  be  enforced,  it  should  not  con- 
stitute a  breach  of  the  one  he  is  now  trying  to  enforce.  But  the  clause 
of  the  policy  set  up  against  him  is,  not  that  if  he  should  attempt  to 
make  an  enforceable  contract  with  other  insurance  companies  and 
should  fail  in  doing  so,  that  bis  contract  with  the  defendant  should  be 
at  an  end,  but  it  forbade  him  to  insure  elsewhere  absolutely  without 
giving  notice,  and  obtaining  consent 

He  also  urges  that  there  were  two  separate  risks,  one  on  the  furni- 
ture in  the  corner  store,  and  the  other  on  that  in  the  warehouse,  and  his. 
insurance  in  the  Lafayette  company  was  on  one  only  of  these,  and  can. 
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not  therefore  aflfect  the  other.  There  was  but  one  poh'cy  issued  by  the 
-defendant,  and  the  stipulation  covering  subsequent  insurance  applied 
to  the  property  as  a  whole,  and  that  was  that  the  insurance  then 
-effected  should  not  be  good  if  the  plaintiff  afterward  effected  any  other 
**  on  the  property  1  e  eby  insured.*' 

We  are  not  disposed  to  think  the  plaintiff  has  acted  fraudulently. 
His  insured  stock  is  proved  to  have  been  worth  much  more  than  the 
amount  of  his  insurance.  Like  Leavitt's  case  in  7  Rob.  it  is  one  of 
hardship,  but  the  plaintiff  can  only  blame  himself  that  he  did  not  in- 
form himself  fully  of  all  the  conditions  of  the  policy.  The  clause  in 
<[uestion  is  one  of  the  most  usual  conditions  of  insurance  policies,  or 
rather  it  is  inserted  in  all  of  them. 

There  is  error  in  the  judgment  of  the  lower  court,  and  therefore  it 
is  ordered,  adjudged,  and  decreed  that  that  judgment  is  avoided,  and 
reversed,  and  that  there  be  now  judgment  in  favor  of  the  defendant 
against  the  plaintiff  upon  his  demand,  and  for  costs. 


'      No.  7116. 
John  Blasini  bt  al.  vs.  Succession  of  Silvestre  Blasini. 

A  suit  by  forced  heirs  atrainst  those  in  possession  of  the  property  of  the  succession, 
olaimluff  to  be  owners  under  an  executed  will,  instituted  to  annul  the  whole  or 
part  of  the  will.  Is  properly  brought  in  the  probate  court  in  which  the  will  was 
admitted  to  probate  and  executed. 

*Where  a  man  introduces  a  woman  to  his  friends  as  his  wife,  calls  her  his  wife,  and 
he  and  she  live  tof^ether  publicly  as  man  and  wife  until  her  death,  and  their 
children,  born  while  they  are  thus  livinfir  to^rether.  are  baptized,  reared  and  edu- 
cated as  their  lecral  oflTsprinflr.  the  law  will  presume  that  they  had  been  lawfully 
married,  and  that  their  children  are  legitimate,  until  it  Is  shown  that  no  mar- 
riasre  between  them  ever  took  place,  or  that  it  was  void  on  account  of  some  nul- 
lity established  by  law. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tissot, 
j: 

Labntt  &  Clinton  and  Jules  Buisaon  for  plaintiffs  and  appellees. 

Paul  E,  Thiard  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Mabr,  J.  Silvestre  Blasini  died  at  his  domicile,  in  New  Orleans,  in 
July,  1876.  A  few  days  after  his  widow,  Emilie  Charlotte  de  Tily, 
tiaused  to  be  probated  his  will,  made  in  1859,  by  which  she  was  ap- 
pointed executrix,  with  usufruct  for  life,  or  during  widowhood,  of  the 
■entire  property  of  the  succession;  and  her  son,  Silvestre  Blasini,  Jr., 
«ole  issue  of  the  marriage,  was  constituted  univeral  legatee. 

By  judgment  of  the  twenty-fourth  July,  1876,  Widow  Blasini  was 
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decreed  to  be  entitled,  ia  absolute  ownership,  as  survivor  of  the  com- 
munity, to  one  half  the  property  of  the  succcRSion,  and  to  the  usufruct 
of  the  other  half;  and  her  son,  Sllvestre,  was  recognized  as  sole  heir 
^nd  owner  of  the  other  half,  subject  to  the  usufruct  of  his  mother.  They 
were  sent  into  possession,  under  their  respective  claims  and  titles;  and 
the  succession  was  thue»  closed. 

In  September,  1876,  this  suit  was  brought  by  John  Blasini,  Joseph 
Blasini,  and  Loretto  Blasini.  claiming  to  be  forced  heirs  of  Silvestre- 
Blasini,  issue  of  his  marriage  with  Isabplla  Barera,  his  first  wife,  who- 
died  in  1849.  They  demanded  the  nullity  of  the  will,  so  far  as  it  de- 
prived them  of  their  legitime;  and  they  caused  the  Widow  Blasini  and 
her  son  Silvestre  to  be  cited  as  defendants. 

Defendants  answered  by  general  denial;  and  they  specially  denied 
that  plaintiffs  were  legitimate  children  of  Silvestre  Blasini. 

On  the  first  trial  the  demand  of  the  plaintlfiEs  was  rejected;  but  a, 
new  trial  was  granted;  and  the  district  judge,  after  an  exhaustive  review 
of  the  testimony,  concluded  in  favor  of  plaintiffs,  awarding  to  them^ 
each,  one  fourth  of  the  succession.  There  was  again  a  motion  for  new 
trial;  whereupon  plaintiffs  filed  a  remltliiur,  restricting  the  judgment  in 
their  favor  to  one  fourth  each,  after  deducting  the  one  third  which  the 
testator  was  legally  entitled  to  dispose  of  to  their  prejudice.  Considering 
this  remittitur^  which  corrected  the  manifest  error  of  the  judge,  the  new 
trial  was  refused;  and  the  defendants  appealed. 

In  this  court  appellants  have  filed  a  peremptory  exception  that, 
as  the  succession  was  closed  by  the  judgment  of  twenty-fourth  July^ 
1876,  sending  the  widow  and  testamentary  heir  into  possession,  no  suit- 
could  afterward  be  brought  against  the  succession.  If  the  suit  had 
been  brought  against  the  widow  alone,  in  her  capacity  as  executrix,  it 
could  not  have  been  maintained;  but  it  was  brought  against  the  persons 
in  possession  claiming  to  be  owners  under  the  executed  will.  It  was- 
brought  by  the  proper  parties  against  the  proper  parties,  and  in  the 
proper  court.  A  suit  by  forced  heirs  for  recognition  and  to  annul,  in- 
whole  or  in  part,  a  testamentary  disposition,  is  of  probate  jurisdiction;: 
and  it  falls  within  the  cognizance  of  the  court  in  which  the  will  has  been 
admitted  to  probate  and  has  been  executed. 

There  were  several  bills  of  exception  taken,  touching  which  it  suffi- 
ces to  say  that  the  objections  went  to  the  effect;  and  that  all  the  testi- 
mony offered  and  received  was  pertinent  to  the  only  issue  in  the  cause^ 
the  legitimacy  of  the  plaintiffs. 

An  immense  mass  of  testimony  was  taken  on  the  trial,  which  it  is 
not  necessary  to  discuss  separately  and  in  detail.  We  shall  state  the 
material  facts,  as  we  consider  them  proven^  and  our  views  of  the  law 
applicable  to  them. 
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Silvestre  Blasini,  a  Corsioan  by  birth,  in  early  life  a  sailor,  came  to 
New  Orleans  in  1833,  or  1834,  when  he  was  about  twenty-five  years  of 
age.  He  pursued  different  avocations;  and  made  one  or  more  voyages 
to  Mexico  and  the  islands  of  the  Gulf ;  but  he  finally  established  him- 
self permanently  in  business  as  the  keeper  of  an  oyster  saloon  and 
coffee-house. 

About  1835  he  was  living  with  a  very  young  woman,  a  Mexican,  of 
dark  complexion,  whom  he  introduced  to  his  friends  and  acquaintances 
as  his  wife,  whom  he  said  he  had  married  in  Mexico,  whose  name  was 
Isabella  Barera;  and  he  continued  to  live  with  her  publicly,  introducing 
her  as  his  wife,  calling  her  his  wife,  until  she  died. 

There  were  six  children,  issue  of  this  connection,  the  first  bom  In 
1836,  the  last  in  1848.  Three  of  them  died  before  their  mother,  and  the 
survivors  are  the  plaiDtiflls  in  this  suit. 

These  children  were  reared  in  the  house  of  their  father  and  mother; 
and  they  were  treated,  cared  for,  and  educated  in  -all  respects  as  theif 
legitimate  offspring.  They  were  sent  to  schools  of  the  highest  respecta- 
bility; they  associated  and  played  with  children  of  their  own  age,  of 
respectable  parentage,  living  in  the  same  vicinity,  without  any  question 
as  to  their  legitimacy;  and  the  father  caused  a  marble  slab,  with  inscrip- 
tions, to  be  placed  over  the  vault  in  which  were  buried  two  daughters, 
one  bom  in  1836  the  other  in  1838,  of  whom  the  latter  died  in  March, 
1849,  about  two  months  before  their  mother.  It  will  hereafter  appear 
why  the  inscriptions  on  this  slab  were  not  produced  in  evidence. 

On  one  occasion  Blasini  gave  a  dinner  at  his  own  house,  on  the  an- 
niversary of  his  marriage ;  and  when  he  and  the  guests,  probably,  bad 
drank  too  freely,  he  resented  some  supposed  or  real  indignity  to  his  wife 
by  a  violent  blow,  for  which  he  was  arrested. 

On  another  occasion,  when  one  of  the  witnesses,  a  woman,  asked 
him  where  he  got  that  *'  pretty  little  Mexican,"  as  the  phonographer  re- 
ports it,  or  "  mulattress,"  as  one  of  the  counsel,  or  "  maitresse,"  as  the 
other  counsel  understood  the  witness,  Blasini  answered  promptly:  "  You 
are  mistaken;  that  is  my  wife."  "What  church  were  you  married  in?" 
"  In  Mexico,"  he  said.  She  immediately  apologized ;  and  he  said  it  was 
all  right;  but  that  she  was  his  wife.  This  witness  went  to  Blasini,  as 
she  says,  merely  to  gossip.  It  is  evident  that  the  dark  complexion  of 
Isabella  had  impressed  the  witness  with  the  idea  that  she  was  colored, 
and,  therefore,  could  not  be  the  wife  of  Blasini;  and  licensed  her,  as  she 
supposed,  to  speak  thus  slightly  of  her.  The  "  pretty  little  Mexican," 
with  whom  the  witness  was  not  then  acquainted,  was  in  sight,  but  not 
within  hearing.  Blasini  afterward  introduced  her  to  witness  as  his  wife; 
and  when  witness  told  her,  as  a  joke,  what  had  passed  between  herself 
and  Blasini,  she  told  witness  she  was  married. 
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On  one  occasion  when  one  of  the  friends  of  Blasini  censured  him, 
out  of  the  presence  of  Isabella,  for  his  ill-conduct  to  his  wife,  he  says 
Blasini  told  him  she  was  not  his  wife. 

On  another  occasion,  a  colored  woman,  who  is  rich  enough  to  live 
off  the  earnings  of  the  past,  who  did  not  hesitate  to  say  that  she  was  a 
concubine,  and  had  been  living  in  that  condition  for  thirty-five  years, 
testifies  that  she  went  to  Biasini's,  as  she  was  in  the  habit  of  doing,  to 
buy  fish  or  oysters.  She  says  she  found  Isabella  in  a  corner  of  the 
room,  crying,  as  she  told  witness,  because  of  the  illtreatment  of  Blasini. 
Witness  asked  why  she  allowed  him  to  treat  her  in  that  way;  and  she 
said,  "  because  he  has  got  the  upper  h^nd  of  me.  I  am  not  married  to 
him,  and  that  is  the  reason  he  treats  me  so.''  She  thinks  this  was  about 
1848;  and  she  says,  on  cross-examination:  *'I  did  not  talk  to  her  before 
that,  or  after  that,  about  any  thing." 

On  another  occasion,  as  one  of  the  female  witnesses  says,  Blasini 
visited  witness  and  her  husband,  at  their  home,  and  introduced  witness 
and  her  husband  to  Isabella  as  his  wife.  She  and  Isabella  immediately 
entered  into  conversation,  sitting  on  a  sofa,  apart  from  the  men;  and 
she  heard  Blasini  say  to  her  husband,  he  was  living  with  Isabella  and 
having  children  by  her,  but  that  he  was  not  married  to  her.  Why  not  ? 
Because  it  is  a  delicate  thing;  but  she  is  colored,  and  I  can't  marry  her. 
Subsequently,  Blasini  came  and  told  her  husband  Isabella  was  sick;  and 
her  husband,  at  the  request  of  Blasini,  sent  her  to  see  Isabella.  Witness 
found  her  in  bed,  and  in  tears.  In  answer  to  her  inquiry  as  to  what  was 
the  matter,  Isabella  said:  *'  1  am  grieved  to  think  I  am  not  married 
with  Mr.  Silvestre."  Witness  went  no  more,  and  never  saw  Isabella 
again,  because  it  was  not  an  honest  house  1 

The  whole  story  is  very  improbable.  The  first  time  witness  saw  Isa- 
bella was  when  she  and  Blasini  made  a  friendly  visit,  and  Blasini,  pre- 
senting Isabella  to  herself  and  her  husband,  said :  "  I  introduce  you  my 
wife ;"  and  soon  after  she  heard  him  telling  her  husband  he  was  not 
married  to  her  becaxise  she  was  colored,  which,  if  it  had  been  true,  would 
have  made  their  marriage  legally  impossible,  and  the  visit  an  insult. 
After  that,  neither  witness  nor  her  husband  had  any  thing  to  learn  as  to 
the  social  relations  of  Blasini  and  Isabella.  The  second  and  last  time 
she  saw  Isabella  was  when  her  husband  sent  her,  at  the  request  of  Bla- 
sini, to  visit,  according  to  her,  his  colored  concubine,  whom  she  found  in 
bed,  sick  with  grief  because  she  was  not  married  to  the  man  with  whom 
she  was  living,  who  made  friendly  visits  with  her,  who  introduced  her 
as  his  wife;  and  by  whom  She  had  three  children  living.  Her  husband 
did  not  want  her  to  visit  Isabella  again,  because  it  was  not  an  honest 
house,  which,  if  it  bad  been  the  fact,  she  and  her  husband  knew  just  as 
well  from  the  beginning  of  their  acquaintance  with  Isabella  as  they  could 
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have  known  it  afterward.  The  statement  which  she  says  Isabella  made 
to  her  was  precisely  what  her  womanly,  motherly  instincts  would  have 
prompted  her  to  keep  as  a  sacred  secret.  Certainly  she  would  not  have 
been  so  ready  to  reveal  to  a  stranger  a  fact  which  caused  her  so  much 
distress  and  suffering,  which  would  have  made  her  an  avowed  concubine, 
and  would  have  marked  her  children  visibly  with  the  ineffaceable  stain 
of  bastardy.  This  witness  is  the  only  one  who  pretends  that  Blasini 
ever  said  that  Isabella  was  a  colored  woman  ;  and  the  evidence  proves 
conclusively  that  she  was  of  Spanish  origin,  speaking  Spanish  as  her 
mother  tongue. 

The  story  of  the  old  colored  concubine  is  equally  improbable.  She 
represents  Isabella,  with  whom  she  never  talked  about  any  thing  before 
or  after  that  time,  as  unnecessarily  and  extraordinarily  communicative ; 
and  she  makes  her  assign  as  a  reason  for  submitting  to  Blasini's  ill- 
treatment,  and  for  continuing  to  live  with  him,  what  would  have  been 
the  very  best  reason  for  leaving  him  ;  and  would  have  enabled  her  to 
break  off  at  any  time  a  burdensome  connection,  which  marriage  alone 
would  have  made  obligatory  and  permanent. 

No  greater  importance  is  due  to  the  statement  said  to  have  been 
made  by  Blasini  to  his  friend  who  censured  him  for  his  conduct  to  his 
wife.  Under  the  influence  of  passion,  or  to  excuse  himself,  or  to  escape 
further  censure,  Blasini  might  have  said  he  was  not  married  ;  but  such 
a  statement  could  not  be  permitted  to  belie  the  entire  history  of  his 
public  cohabitation. 

On  other  occasions,  as  early  as  1836,  at  different  times,  under  differ- 
ent circumstances,  to  his  best  and  most  intimate  friends,  Blasini  intro- 
duced Isabella  as  his  wife ;  and  he  told  them  he  had  married  her  in 
Mexico.  She  bore  his  name,  was  called  M'me  Silvestreand  M'me  Blasini ; 
and  in  conversation  with  others  he  called  her  his  good  wife,  his  angel. 
When  she  died  he  said  to  his  best  friend,  Bofill,  now  dead,  who  superin- 
tended the  funeral  arrangements :  "  Tu  iras  enregistrer  la  mort  de  ma 
femme."  This  was  said  in  the  hearing  of  a  witness  who  gives  his  exact 
words,  and  who  saw  Bofill  leave  to  do  this  service.  In  the  proper  book, 
in  the  office  of  the  Recorder  of  Births  and  Deaths,  under  date  June  10, 
1849,  upon  the  declaration  of  Bofill  to  the  Recorder,  in  the  presence  of 
two  subscribing  witnesses,  her  death  was  registered  as  having  occurred 
on  that  day  ;  and  it  is  also  stated  that  she  was  a  native  of  Mexico,  aged 
twenty-eight  years,  and  that  she  was  married  to  Silvestre  Blasini,  "her 
surviving  consort."  The  use  of  the  pronoun  "tu"  by  Blashii  in  his 
instructions  to  Bofill  proves  the  intimacy  of  their  relations,  which  is 
otherwise  abundantly  established  ;  and  he  must  have  learned  from  Bla- 
sini the  particulars  embodied  in  the  mortuary  registry. 

On  the  twenty-second  September,  1849,  about  three  months  after  the 
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•death  of  Isabella,  BlasiDi  married  Emilie  Charlotte  de  Tily.  When  asked 
^hy  he  had  married  again,  he  said  he  wanted  somebody  to  take  care  of 
his  children.  They  were  the  three  plaintlfiEis  in  this  suit,  the  eldest  ten, 
-the  next  four  years  of  age,  the  youngest  about  eighteen  months  old. 
These  children  were  presented  to  the  newly-married  wife  by  her  hus- 
band, their  father,  as  his  children.  They  continued  to  be  members  of 
his  household ;  and  they  were  cared  for  and  treated  with  uniform  kind- 
ness by  their  stepmother,  as  one  of  them  acknowledges  and  testifies. 
When  Silvestre,  Jr.,  sole  issue  of  this  marriage,  was  baptized,  John,  the 
oldest  son  of  the  first  bed,  was  his  godfather ;  and  it  may  be  added, 
though  out  of  the  chronological  order,  that  when  Charles  Louis,  son  of 
John  Blashii,  was  baptized,  in  October,  1873,  Silvestre,  Jr.,  was  his  god- 
father. 

From  the  records  of  the  church  copies  were  produced,  showing  that 
John  was  baptized  on  the  fifteenth  July,  1839,  as  the  son  of  Silvestre 
Blasini  and  Elizabeth  Barera ;  and  that  Joseph  Marie  was  baptized  on 
ihe  thirtieth  June,  1842.  This  record  is  remarkable,  because  it  must  be 
presumed  that  the  officiating  priest  learns  from  the  father  and  the 
mother  the  particulars  which  he  embodies  in  the  registry  of  baptism : 

''  Le  30  Juhi,  1842,  a  ^t^  baptist  Joseph  Marie  Blasini,  ne  le  quatre 
Juin,  1842,  enfant  legitime  de  Sylvestre  Blasini  et  Da.  Isabella  Barera, 
«on  epouse." 

Why  did  the  priest,  writing  in  the  French  language,  prefix  to  the 
name  of  the  mother  the  title  appropriate  to  a  Spanish  or  Italian  wife  ? 
How  dared  he  style  the  child  presented  for  baptism  "  enfant  legitime," 
upon  any  other  hypothesis  than  that  he  received  from  the  parents,  at 
ihe  time  be  performed  the  ceremony,  the  particulars  of  which  he  made 
permanent  record? 

Equally  remarkable  is  the  registry  of  the  death  of  Bosa,  in  which 
she  is  described  as  the  legitimate  daughter  of  Mr.  Sylvestre  Blasini  and 
of  Mrs.  Blasini.  True,  this  registry  was  made  upon  the  declaration 
of  D^joux,  a  near  neighbor  of  Blasini ;  but  it  is  not  to  be  presumed  that 
he  would  officiously,  without  the  request,  or  at  least  the  knowledge  and 
consent  of  the  parents,  have  taken  the  trouble  and  incurred  the  expense 
of  having  this  registry  made,  which  could  by  no  possibility  have  bene- 
fited him. 

If  these  records  serve  no  other  purpose,  they  show  beyond  contro- 
versy that  the  parents  of  these  children  were  publicly  reputed  to  be  hus- 
band and  wife ;  that  they  publicly  assumed  to  be  husband  and  wife  in 
the  most  solemn  acts  of  social  life ;  and  that,  with  their  knowledge  and 
consent,  their  offepring  were  publicly  reputed  to  be  their  legitimate 
children. 

There  were  two  daughters,  F^lioite  Carmen,  or  Carmelite,  as  the 
88 
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witnesses  call  her,  and  Apolina  Bose,  or  Eosa,  as  she  was  called,  the  first 
bom  in  1836,  the  last  in  1838.  There  is  no  proof  fixing  the  period  of  the 
death  of  Carmelite ;  but  the  proof  is  abundant  that  Bosa  died  but  a. 
short  time  before  her  mother,  in  the  same  year.  They  were  both  buried 
in  the  same  vault,  belonging  to  their  father,  in  which  he  was  afterward 
buried.  Several  years  after  the  death  of  Bosa,  the  t^estimony  is  some 
time  before  the  war,  Blasini  employed  a  marble-cutter  to  place  a  slab  on 
the  vault,  with  inscriptions  prepared  according  to  his  instructions. 
Within  a  short  time,  probably  less  than  a  month  after  the  death  of  Bla- 
-sini,  the  same  cutter  called  on  Widow  Blasini  to  contract  for  putting  & 
new  slab  on  the  vault.  The  widow,  Silvestre,  Jr.,  and  his  wife  were 
present  at  this  interview,  and  there  was  some  conversation  as  to  what- 
should  be  done  with  the  old  slab,  commemorative  of  the  two  girls. 
The  cutter  suggested  that  it  might  be  broken,  and  used  about  the 
new  work.  It  was  finally  agreed  that  this  should  be  dene;  and  now 
nothing  remains  to  show  what  these  inscriptions  were,  which  testified  to 
the  father's  love  for  the  first  fruits  of  his  cohabitation  with  their  mother. 
A  memorandum-book,  which  seems  to  have  been  used  by  Blasini, 
for  his  private  affairs,  was  introduced  in  evidence,  and  comes  up  in 
original.  The  earliest  date  seems  to  be  1863 ;  and  the  entries  are  not  in 
chronological  order.  It  is  written  for  the  most  part  in  Italian,  though 
there  are  entries  in  English  and  in  French  by  different  hands.  Some  of 
the  writing  was  done  by  Silvestre,  Jr.;*  and  all  that  is  in  Italian  does  not 
seem  to  be  by  the  same  hand,  though  the  greater  part  is.  Most  of  the 
writing  relates  to  business  matters.  One  on  the  last  leaf,  purporting  to 
be  by  Blasini,  dated  fourth  March,  1863,  states  that  Loretto,  whom  the 
writer  calls  "  H  mio  raggazzo,"  my  boy,  commenced  work  on  that  day 
for  Bernard.  About  thirty  pages  from  the  end,  after  an  entry  of  July 
11,  1868,  is  a  memorandum  that  "II  mio  figlio  Silvestre"  had  engaged 
to  work  by  the  month,  beginning  on  the  second  November,  1873.  On  the 
reverse  of  the  front  back  of  the  book  is  a  memorandum  that  "  H  mio 
figlio  Loret "  arrived  from  Brazil  on  the  sixth  January,  1873 ;  and  at 
the*foot  of  the  same  page  it  is  related  that  Joseph  commenced  work  by 
the  month,  beginning  on  the  seventh  October,  1868.  About  forty  pages 
from  the  beginning,  immediately  following  an  entry  of  June  2, 1868,  is  a 
memorandum  that  John  arrived  from  New  York,  with  his  wife,  on  the 
fifteenth  August,  1873,  and  that  they  left  for  Galveston  on  the  twenty- 
eighth  of  the  same  month.  The  proof  shows  that  they  spent  the  inter- 
vening fortnight  at  the  house  of  Blasini,  where  they  were  received  and 
treated  as  members  of  the  family.  About  a  dozen  pages  further  on^ 
following  entries  of  October  and  November,  1869,  on  the  same  page,  it 
Is  stated  that  Loretto  left  for  New  York,  by  steamer,  on  the  seventeenth 
May,  1873. 
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Insignificant  as  these  entries  might  otherwise  be,  they  afford  im- 
portant and  unmistakable  evidence  of  the  affectionate  fatherly  interest 
which  Blasini  continued  to  take  in  these  his  children,  and  of  his  con- 
tinued, avowed  recognition  of  them  as  his  sons,  for  more  than  twenty 
years  after  the  death  of  their  mother. 

After  an  entry  of  August,  1869,  near  the  middle  of  the  book,  are 
several  blank  pages,  followed  by  a  business  memorandum  of  fifth  Janu- 
ary, 1867,  or  1869,  the  last  figure  is  not  distinct  Then  follows,  on  three 
consecutive  pages,  a  statement,  in  Italian,  said  to  be  in  the  handwriting 
of  Blasini,  which  purports  to  be  the  pedigree  of  all  his  children,  begin- 
ning with  the  first,  a  daughter  bom  in  1836,  and  ending  with  Silvestre, 
born  in  1852.  The  writing  immediately  following  this  is  dated  second 
September,  1869.  It  is  in  different  ink;  and  it  affords  no  clue  to  the 
date  of  the  pedigree.  The  uniformity  of  the  writing  indicates  that  it 
was  all  done  at  one  sitting ;  and  the  freshness  and  color  of  the  ink  show 
that  it  is  of  recent  date. 

This  statement  is  divided  into  as  many  paragraphs  as  there  were 
children.  Each  separate  paragraph  relates  to  one  child;  and  each  pur- 
ports to  be  signed  by  Silvestre  Blasini,  except  the  third  and  fifth.  The 
statement  \b  minute.  It  gives  the  day  of  the  month  and  the  year  of 
the  birth,  the  name  of  the  mother,  the  name  of  the  child,  the  name  of 
Silvestre  Blasini  as  the  father,  his  birthplace,  the  names  of  his  father 
and  mother,  the  nativity  of  the  mother  described  to  be  "  del  isola  di 
Mesicho;"  and  the  names  of  the  godfathers  and  godmothers  of  all  except 
Rose,  stated  to  have  died  the  day  after  her  birth,  and  Silvestre.  It 
mentions  the  date  of  the  baptism  of  one,  and  the  church  at  which 
another  one  was  baptized.  It  applies  the  words  **  figlia  di  me  Silvestre 
Blasini  i  di  Isabell  Barera"  to  the  daughter  Rose;  and  the  words  ''figlio  di 
me  Silvestre  Blasini  i  sua  matre  Isabell  Barera''  to  each  one  of  her  sons; 
and  it  adds  the  surname  Blasini  to  the  baptismal  names  of  two  of  them. 

The  statement  with  respect  to  Silvestre  is  equally  minute,  except 
that  no  mention  is  made  of  his  baptism.  Perhaps  the  omission  was 
accidental;  perhaps  the  writer  did  not  care  to  say  that  John  Blasini  was 
the  godfather.  It  uses  the  words  legitimate  three  times:  once  with 
respect  to  the  mother,  styled  "mia  sposa  legitima":  once  with  respect  to 
the  son,  styled  "  fig:lio  legitime  di  me;"  and  once  with  respect  to  the 
father,  "  patre  legitime  del  mio  figlio." 

It  is  manifest  that  this  writing  was  not  contemporaneous  with  the 
events  to  which  it  relates;  and  that  the  writer's  memory  was  at  fault  in 
several  particulars.  Rose,  the  second  child,  is  stated  to  have  died  on 
the  twenty-fourth  July,  1838.  Independently  of  the  oifidal  registry  of 
her  death,  the  proof  is  ample  that  she  died  in  1849.  The  date  of  the 
baptism  of  John  is  stated  to  be  the  eighth  of  July,  1839;  whereas,  the 
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records  of  the  church  show  that  he  was  baptized  on  the  fifteenth  July. 

There  were  two  boys,  named  Joseph,  or  Gloseppe,  one  Gioseppe 
Maria,  born  fourth  June,  I8i2,  died  fourth  July,  1842.  Atter  minute  de- 
tails of  his  birth,  parentage,  and  death,  the  words  "figlio  naturalle"  have 
been  written  between  the  date  of  the  death  and  the  signature,  on  the 
same  line.  These  words  seem  to  have  been  an  afterthought  They 
evidently  occurred  to  the  mind  of  the  writer  after  the  paragraph  was 
completed,  apparently  after  the  signature  was  written.  If  they  had 
expressed  the  truth,  their  proper  place  would  have  been  in  the  body  of 
the  paragraph,  where  the  words  "  figlio  di  me"  are  written.  This  same 
Joseph  Maria  is  styled  in  the  registry  of  baptism,  in  the  archives  of  the 
church,  **  enfant  legitime  de  Sylvestre  Blasini  et  de  Da.  Isabella  Barera, 
son  Spouse."  This  registry  is  contemporaneous  history;  and  it  can  not 
be  destroyed  by  the  application  to  this  child,  more  than  twenty  years 
after  his  death,  of  the  wordn  *'  figlio  naturalle."  It  is  strange  that  the 
writer  selected  this  dead  child  of  the  six  children  of  the  same  bed,  and 
applied  these  words  to  him  alone.  It  is  equally  remarkable  that  these 
words  should  have  been  falsified  in  advance  by  the  registry  of  his  bap- 
tism, on  the  thirtieth  June,  1812,  five  days  before  his  death. 

With  respect  to  Loretto,  the  last  child  of  the  first  bed,  born  in  1848, 
the  writer  could  not  recall  the  date  of  his  birth:  so,  at  the  head  of  the 
paragraph  relating  to  him  he  gives  the  date  "  alii  13,  o  18,  o  20  del  Mese 
di  Genaro."  That  is,  when  he  was  writing  this  paragraph  he  did  not 
know  whether  this  child  was  born  on  the  thirteenth,  or  the  eighteenth, 
or  the  twentieth  of  the  month.  Was  it  the  father  of  the  child  who  was 
thus  forgetful  ?  Would  the  father  have  set  down  deliberately,  with  the 
honest  intention  of  writing  a  true  and  faithful  pedigree  of  his  children, 
without  first  having  assured  himself  of  all  the  particulars,  and  refresh- 
ing his  memory  when  he  found  it  defective? 

The  evidence  shows  that  John  Blasini  was  a  wild  boy;  and  as  he  ap- 
proached manhood  he  gave  his  father  great  trouble,  caused  him  much 
expense,  and  incurred  his  serious  displeasure.  About  this  time,  in- 
fluenced by  his  partiality  for  Silvestre,  and  to  some  extent  by  his  feel- 
ings toward  John  and  his  brothers,  all  of  whom  he  characterized  as 
bad  boys,  according  to  the  witnesses,  Blasini  determined  to  dispose  of 
his  entire  property  to  their  exclusion.  Accordingly,  in  1859,  he  made 
his  last  and  only  will,  in  which  there  is  no  reference  to  a  former  mar- 
riage, nor  to  any  offspring  except  Silvestre,  whom  he  describes,  not  as 
his  only  child,  but  as  the  only  child  of  his  marritige  with  Emilie  Char- 
lotte de  Tily.  The  language  of  the  will  is :  "  Je  suis  marid  h  dame 
Emilie  Charlotte  de  Tily,  et  n'ai  qu'un  enfant  de  mon  dit  mariage,  nom- 
m6  Sylvestre  Blasini." 

He  did  not,  at  any  time,  inform  the  children  of  Isabella  that  there 
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was  any  question  of  their  legitimacy;  but  he  did  tell  Dr.  Lemonnier,  and 
other  respectable  persons,  after  the  birth  of  Silvesvre,  that  he  had  not 
married  Isabella,  and  that  his  children  by  her  were  illegitimate.  He 
knew  that  his  will  could  not  be  maintained  •  if  his  children  by  her  were 
held  to  be  legitimate;  and  his  disparaging  and  unnatural  statements, 
perhaps  the  use  of  the  words  "  figlio  naturalle"  in  his  memorandum- 
book,  with  respect  to  the  dead  child,  and  the  superabundant  use  of  the 
word  legitimate  in  the  pedigree  of  Silvestre,  may  be  attributable  to  the 
settled  determination  to  have  the  will  maintained  for  the  benefit  of 
Silvestre,  on  whom  his  father  relied,  as  he  told  one  of  the  witnesses,  to 
support  the  honor  of  his  name  and  family. 

By  our  law,  marriage  is  a  civil  contract.  The  most  important  of  all 
contracts,  it  is  meet,  it  is  decent,  that  it  should  be  celebrated  with  such 
publicity  and  with  such  solemnities  as  would  leave  no  defect  of  proof 
that  the  parties  were  able  to  contract,  that  they  were  willing  to  contract, 
that  they  actually  did  contract.  The  presence  of  the  civil  magistrate  or 
the  minister  of  religion,  and  of  kindred  and  frienJs,  is  eminently  proper; 
and  the  license  gives  assurance  of  the  absence  of  all  legal  obstacles. 
But  the  law  does  not  require  written  evidence  of  the  marriage,  nor  the 
testimony  of  those  who  were  present  and  witnessed  the  ceremony;  nor 
does  it  avoid  the  contract  for  want  of  a  license. 

In  many  cases  it  would  be  a  cruelty  to  require  positive  proof  of 
actual  marriage.  Especially  would  this  be  unreasonable  and  oppressive 
where,  as  in  this  case,  the  reputed  marriage  is  said  to  have  taken  place 
in  a  foreign  land:  where  both  the  parties  are  dead;  and  where  their  ofif- 
spring,  about  whose  actual  filiation  and  descent  there  never  was  the 
vestige  of  a  doubt,  do  not  know  in  what  part  of  that  foreign  land  the 
marriage  may  have  been  solemnized. 

The  law  will  not  tolerate  the  presumption  that  a  man  and  a  woman 
who  live  together,  publicly,  as  husband  and  wife,  are  really  living  in 
concubinage  in  violation  of  the  law  and  of  public  decency.  From  cer- 
tain established  facts  certain  legal  presumptions  are  deduced;  and  where 
it  is  proven,  as  in  this  case,  that  the  parties  from  the  time  of  their  first 
appearing  together  in  the  community  in  which  they  made  their  perman- 
ent domicile,  publicly  cohabited,  assuming  to  be  husband  and  wife,  with- 
out separation  or  interruption  imtil  death  intervened:  that  the  woman 
bore  the  man's  name,  and  he  called  her  his  wife,  and  introduced  her  as 
his  wife,  and  declared  that  he  had  married  her  in  the  land  <  f  her  birth: 
where  they  present  their  ofifepring  to  the  world  as  their  children,  give 
them  the  surname  of  the  father,  have  them  baptized  as  their  children, 
and  rear,  and  care  for,  and  educate  them  as  such,  the  law  accords  to  the 
man  and  the  woman  and  to  their  children  a  legal  and  social  status, 
based  upon  the  presumption  of  marriage,  the  consequence  of  which  is 
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the  presumption  of  legitimate  filiation  and  descent,  which  imposes  on 
those  who  assert  the  contrary  the  burden  of  destroying  that  presump- 
tion. It  is  not  going  too  far  to  say  that  the  entire  conduct  of  Blasini 
and  Isabella  created,  in  f^vor  of  their  children,  a  presumption  of  legiti- 
mate descent,  which  could  be  destroyed  only  by  proof  that  they  were 
not  actually  married,  or  that  there  was  some  legal  impediment  by  reason 
of  which  their  marriage  was  legally  impossible. 

This  presumption  does  not  sanction  voluntary  cohabitation,  nor 
elevate  concubinage,  of  whatever  duration,  to  the  dignity  of  marriage. 
When  it  is  s^d  that  marriage  may  be  proven  by  reputation,  the  mean- 
ing is  that  the  acts  and  conduct  of  the  parties,  as  established  by  satis- 
factory proof,  authorize  and  create  the  presumption  that  they  were 
actually  married,  with  all  the  formalities  required  to  constitute  a  valid 
marriage  by  the  law  of  the  place  at  which  it  is  reputed  to  have  been  sol- 
emnized :  and  this  presumption  is  such  that  it  yields  only  to  proof  that 
there  was  no  such  marriage,  or  that  it  was  void  because  of  some  nullity 
established  by  law. 

If  a  man  or  woman  so  circumstanced,  to  gratify  some  whim  or  ca- 
price, or  to  accomplish  some  settled  purpose,  should  deny  the  reputed 
marriage,  a  moral  estoppel  would  intervene,  and  forbid  the  falsifying  of 
their  acts  and  conduct  by  such  denial. 

During  the  entire  cohabitation  of  Blasini  and  Isabella  they  were 
apparently  living  in  the  observance  of  the  obligations  of  the  contract  of 
marriage;  and  their  acts  and  conduct  are  not  compatible  with  any  other 
theory  than  that  they  were  actually  married,  in  Mexico,  before  Isabella 
came  to  New  Orleans.  We  must,  therefore,  regard  the  plaintiffs  as  their 
legitimate  children,  and  forced  heirs  of  their  father,  Silvestre  Blasini. 
As  suph,  they  are  entitled  to  participate  equally  with  their  paternal 
brother,  Silvestre  Blasini,  Jr.,  in  that  portion  of  the  succession  of  their 
father,  the  two  thirds,  which  he  was  forbidden  by  law  to  dispose  of  by 
will  to  their  prejudice. 

That  part  of  the  Judgment  of  the  district  court  which  awarded  to 
Widow  Blasini  the  one  half  is  not  before  us  for  review.  Upon  the  hy- 
pothesis that  it  is  correct,  the  other  half  constitutes  the  succession  of 
Silvestre  Blasini.  Whatever  the  succession  of  Silvestre  Blasini  may  be, 
Silvestre  Blasini,  Jr.,  is  entitled  to  one  third  of  it,  under  and  subject  to 
the  conditions  of  the  will.  The  remaining  two  thirds  will  be  divided 
equally  between  the  three  plaintififs  and  Silvestre,  giving  to  each  one 
fourth  of  these  two  thirds.  This  is  the  extent  and  effect  of  the  judg- 
ment of  the  district  court,  as  restricted  by  the  remiititur  and  the  judg- 
ment refusing  a  new  trial,  and  no  amendment  is  necessary. 

The  judgment  appealed  from  is  therefore  affirmed  with  costs. 

Rehearing  refused. 
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No.  7216. 

Ptttt.tp  Werlkin  vs.  Mbbohants'  Mutual  Insubancb  CJompany. 

"Whore  the  value  of  a  certain  piece  of  property,  speciflcally  insured  for  that  value. 
Is  less  than  $500.  this  court  is  without  jurisdiction  of  a  suit  to  recover  the  value, 
even  thoufirh  the  property  was  insured  under  a  general  policy  which  embraced 
other  objects  acrffreeatinc:  in  value  much  more  than  $600. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orieans.    Bogers,  J. 

Merrick,  Bace  &  Foster  for  plaintlfif  and  appellee. 

A.  &  W,  Voorhies  for  defendant  and  appellant 

The  opinion  of  the  court  was  delivered  by 

Mabb,  J.  Philip  Werlein  brought  suit  against  M.  E.  Wheyland  to 
recover  $345,  with  interest,  being  balance  due  for  a  piano;  and  by 
sequestration  and  attachment  and  garnishment,  he  caused  to  be  seized. 
In  the  hands  of  the  Merchants'  Mutual  Insurance  Company  "the  in- 
surance money  of  a  certain  piano  upon  which  plaintiff  had  a  vendor's 
lien  and  privilege  amounting  to  9345,  interest,  etc.,"  which  piano,  it  was 
Alleged,  was  insured  by  the  company  for  $400,  and  was  lost  by  Are. 

The  company  in  answer  to  interrogatories  denied  indebtedness  to 
the  defendant;  and  exhibited  a  policy  in  her  name,  on  household  furni- 
ture, for  $1800;  on  a  piano  for  $400;  on  a  sewing-machine  for  $50;  and  on 
two  mirrors  for  $75  each,  in  all  $2400. 

The  suit  resulted  in  a  judgment  in  favor  of  plaintiff  for  $345,  with 
legal  interest  from  seventh  July,  1874,  till  paid,  and  costs  of  suit,  with 
privilege  on  the  property  attached  and  sequestered.  The  plaintiff  then 
took  a  rule  on  the  garnishee,  the  Merchants'  Mutual  Insurance  Com- 
pany, to  show  cause  why  the  $400,  amount  of  insurance  money  on  the 
piano,  should  not  be  deposited  in  court,  and  judgment  rendered  against 
the  company  as  garnishees  for  the  amount  of  the  debt,  interest,  and 
<30sts.  The  district  judge  decided  that  the  rule  to  show  cause  was  not 
the  proper  proceeding  to  determine  the  liability  of  a  garnishee  whose 
answers  deny  liability;  and  he  dismissed  the  rule,  reserving  to  plaintiff 
the  right  to  proceed  otherwise,  and  according  to  law,  against  the  com- 
pany. 

Thereupon  this  suit  was  brought  by  Werlein  against  the  Merchants' 
Mutual  Insurance  Company  to  recover  the  amount  of  the  judgment  in 
his  favor  against  Wheyland.  From  the  judgment  in  favor  of  plaintiff 
the  company  appealed ;  and  plaintiff,  appellee,  now  moves  to  dismiss 
the  appeal  for  want  of  jurisdiction,  because  the  amount  in  dispute  is  less 
than  $500. 

There  is  no  question  here  about  the  correctness  and  finality  of  the 
Judgment  against  Wheyland ;  nor  is  there  any  dispute  as  to  the  fact 
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that  the  amount  of  the  judgment  against  the  company,  including  inter- 
est and  costs,  is  less  than  $500 ;  but  the  company,  appellant,  maintains- 
that  the  contract  of  insurance  is  indivisible,  for  the  whole  amount,  $2400; 
and  that  the  matter  in  dispute  is  the  liability  of  the  company  on  this 
entire  contract 

The  evidence  does  not  support  this  theory.  Under  this  policy  there 
was  separate  insurance  on  household  furniture,  not  otherwise  desig- 
nated ;  on  the  piano,  on  the  sewing-machine,  and  on  the  mirrors,  at 
separate  valuations,  the  whole  aggregating  the  amount  insured,  $2400.. 
Now,  all  the  household  furniture  might  have  been  saved,  and  the  piano 
and  other  articles  might  have  been  lost :  or  all  might  have  been  saved 
except  the  piano.  So  far  as  Werleln  is  concerned,  he  had  seized  in  the* 
original  suit,  by  attachment  and  sequestration,  nothing  more,  nothing^ 
less,  than  the  insurance  money  on  the  piano,  valued  at  $400 ;  and  the- 
judgment  gave  him  a  privilege  on  nothing  more,  nothing  less,  than  the 
$400  insurance  money  on  the  piano. 

The  basis  of  the  present  suit  is  the  liability  of  the  company,  by 
reason  of  the  judgment  in  the  original  suit,  with  privilege  on  the  $400 
insurance  money  on  the  piano;  and  although  it  may  be  true  that  the 
same  causes  which  would  make  the  company  liable  for  the  loss  of  the 
piano  would  make  it  liable  for  the  loss  of  all  the  other  property  cov- 
ered by  the  policy,  Werleln  had  nothing  to  do  with  the  liability  of  the- 
company  for  any  thing  more,  nor  for  any  thing  less,  than  the  $400  in- 
sured on  the  piano  specifically. 

In  defending  this  suit,  the  company  might  have  alleged  causes  which 
would  have  exonerated  it  from  liability  for  any  loss  whatever  under  the 
policy;  but  there  could  have  been  no  judgment  in  this  suit  which  would 
have  been  conclusive  in  favor  of  the  company  or  against  the  company 
upon  any  other  question  or  issue  than  liability  for  the  loss  of  the  piano.. 
If  the  district  court  had  determined  that  the  company  was  not  liable,, 
for  any  cause,  for  the  loss  of  the  piano,  that  judgment  would  have  been 
res  adjiidicata  against  Werleln :  but  it  would  not  have  concluded  the 
assured,  if  she  had  brought  suit  on  the  policy  to  recover  for  the  loss  of 
the  other  property  insured. 

It  frequently  happens  that  the  debtor,  of  whom  his  creditor  claims- 
a  large  amount,  is  garnisheed  for  a  small  part  only  of  that  amount:  and 
that,  if  he  is  liable  for  the  small  amount  seized  in  his  hands,  he  would 
bo  liable  for  the  whole  amount  claimed  under  the  same  contract  or 
dealing ;  but  this  is  no  obstacle  to  the  enforcement,  by  garnishment,  of 
liability  for  the  smaller  amount ;  nor  are  any  parties  concluded  by  the 
judgment  on  the  garnishment  except  the  parties  to  the  suit,  to  the- 
extent  of  the  demand. 

The  amount  in  dispute,  so  far  as  they  are  concerned,  is  the  debt 
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which  the  seizing  creditor  seeks  to  enforce  against  the  seized  debtor ;; 
and  whether  the  appellate  tribunal  would  have  jurisdiction  of  the  con- 
troversy is  a  question  wholly  dependent  upon  the  amount  which  the- 
garnishee  could  be  compelled  to  pay  upon  the  judgment. 

It  may  be  very  Inconvenient  for  the  insurance  company  in  this  case^ 
it  may  be  inconvenient  for  garnishees  in  many  cases,  to  litigate  with 
different  persons  the  question  of  liability  for  portions  of  a  larger  allege<^ 
indebtedness;  but,  after  all,  such  inconvenience  determines  nothing  with 
respect  to  the  amount  in  dispute  in  any  such  case ;  and  the  only  crite- 
rion is:    What  amount  would  discharge  the  liability  which  the  seizings 
creditor  seeks  to  enforce  against  the  garnishee?    If  the  answer  be,  a 
sum  exceeding  $500,  that  is  the  amount  in  dispute ;  and  appellate  juris- 
diction attaches ;  if  the  answer  be,  a  sum  less  than  $500,  that  is  the- 
amount  in  dispute ;  and  appellate  jurisdiction  does  not  attach. 

The  amount  in  dispiite  in  this  case  is  the  sum  of  money  which 
Philip  Werlein  demands  of  the  Merchants'  Mutual  Insurance  Company* 
That  dispute  is  exclusively  between  Philip  Werlein  and  the  insurance- 
company  ;  and  as  the  amount  demanded  is  confessedly  less  than  $500^ 
this  court  is  without  jurisdiction. 

The  motion,  therefore,  must  prevail ;  and  the  appeal  is  dismissed 
with  costs. 


No.  6823. 
E.  B.  Bejtton  vs.  T.  C.  Mahan  £t  al.    Chism  &  Boyd,  Intervenobs. 

Money  and  (roods  advanced  by  a  factor  to  a  planter  and  used  in  payin^z:  the  laborers^ 
who  make  the  crop  constitute  prlvilesred  debts  on  the  crop. 

Disbursements  made  throuerh  the  sheriffs  by  order  of  court,  to  anther,  manufacture' 
and  ship  the  crops  on  a  plantation  in  the  keeping:  of  the  sheriff,  are  debts  in- 
curred for  the  preservation  of  the  crops,  and  therefore  privilcKed. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Rogers,  J^ 

T.  A,  Bartlette  for  plaintiff  and  appellant. 

Singleton  &  Browne  for  interveners  and  appellees. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  Thomas  Ong  having  a  lease  of  a  sugar  plantation  id* 
St  Bernard,  applied  to  Chism  &  Boyd,  commission  merchants  of  New- 
Orleans,  for  advances  to  enable  him  to  make,  gather,  and  manufacture- 
his  crop  for  year  1876.  Chism  &  Boyd  agreed  to  advance  in  money^ 
goods,  and  necessary  supplies  for  that  purpose  to  amount  of  $7700,  in- 
cluding interest,  commissions,  etc.  A  formal  contract  was  drawn  antf 
signed  by  the  parties,  in  which  Ong  granted,  in  addition  to  the  privilege- 
existing  by  law,  a  special  pawn  and  pledge  on  the  crops,  under  the  pro- 
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Tisions  of  act  No.  66  of  1874.  This  act  of  pledge  was  passed  April  27, 
1876,  and  duly  recorded.  On  2l8t  June,  1876,  the  sheriff  under  execu- 
tion in  Benton  vs.  Mahan,  seized  all  the  rights  of  Ong  in  and  to  said 
lease,  growing  crop,  stock,  implements,  etc.  At  this  time  Chism  &  Boyd 
lad  advanced  Ong  nearly  $5000  in  money,  goods,  etc. 

Ong  enjoined  the  sale  under  said  writ,  and  Chism  &  Boyd  continued 
to  advance  money,  goods,  and  supplies  for  carrying  on  the  place. 

We  find  in  the  record  an  admission  that  Chism  &  Boyd's  ".disburse- 
ments made  to  Thos.  Ong,  the  defendant  in  execution,  for  the  purpose 
of  making  the  crops,  did,  on  the  fourth  of  December,  1876,  amount  to 

the  sum  of $14,082  04 

That  Chism  &  Boyd  paid  upon  the  order  of  the  sheriff,  expen- 
ses incurred  in  making  the  crop,  the  sum  of 9,856  23 

That  the  balance  due  Chism  &  Boyd  on  the  rent  claim  trans- 
ferred to  them  by  the  lessor  of  Thomas  Ong,  to  whose  liens 
and  privileges  they  were  subrogated,  amounted  to  the  sum 

of 3,441  55 

That  the  costs  of  court  amount  to 416  55 


$27,796  37" 
It  seems  that  on  twenty-third  December,  1876,  an  order  was  reo- 
rdered by  the  court  directing  and  authorizing  Chism  &  Boyd  to  make 
«uch  advances  to  the  sheriff  as  would  enable  him  to  take  off  the  crop. 
4ind  ordering  the  crop  to  be  shipped  to  them  for  sale— proceeds  to  be 
held  subject  to  further  order  of  court.  It  is,  as  shown  above,  eulmitted 
that  under  this  order  they  advanced  $9856  23.  The  crops  were  received 
4ind  sold  by  Chism  &  Boyd,  and  realized  $20,894  63.  The  controversy 
before  us  is  over  the  distribution  of  these  proceeds. 

Under  the  written  admission  of  the  parties  above  quoted,  we  see 
but  little  room  for  controversy. 

It  is  admitted  that  Chism  &  Boyd  up  to  fourth  December  advanced 
for  the  purpose  of  making  the  crop  $14,082  04.  They  had  bound  them- 
;selves  to  advance  up  to  $7700,  and  very  naturally  sought  to  save  them- 
;selves  by  further  advances.  It  is  unnecessary  for  us  to  decide  whether 
they  have  a  privilege  for  the  excess  of  their  advances  over  $7700.  To 
that  amount  they  were  bound  to  advance,  and  to  that  amount  they  had 
beyond  doubt  a  privilege  under  their  contract  The  evidence,  aside 
from  said  admission,  satisfies  us  that  far  more  than  $7700  of  their  said 
advances  were  actually  used  in  making  the  crop.  It  matters  not  under 
the  act  of  1874  whether  the  advances  were  in  money,  goods,  or  provis- 
ions. If  the  money  and  goods  advanced  be  used  in  paying  laborers 
vi^ho  make  the  crop,  they  are  privileged  under  the  act  of  1874,  as  much 
«o  as  provisions  consumed  by  them. 
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As  regards  the  disbursements  through  the  sheriff  by  order  of  court, 
to  gather,  manufacture,  and  ship  the  crops,  they  are  expenses  incurred 
for  the  preservation  of  the  thing  seized. 

The  claim  of  the  lessor  is  also  a  privilege,  as  are  the  court  costs. 

Stating  the  account  therefore  on  the  above  basis,  we  have— 
Amount  advanced  and  expended  under  the  contract  of  pledge    $7,700  00 
Amount  disbursed  by  sheriff  and  paid  by  Chism  &  Boyd  for 

gathering  and  making  crops 9,856  23 

Amount  balance  due  lessor 8,441  55 

Amount  court  costs 416  55 

Making  total  of $21,414  33 

due  Chism  &  Boyd. 

We  have  seen  that  the  proceeds  of  the  crops  amounted  only  to 
$20,894  63,  a  sum  insuificient  to  pay  the  preferred  claims  of  Chism  & 
Boyd. 

The  judgment  appealed  from  so  decreed.  It  is  correct,  and  is 
affirmed  with  costs. 

Rehearing  refused. 


No.  6946. 

Pabish  of  Plaquemines  vs.  John  Bowhan. 

The  polioe  jury  of  a  parish  have  authority  to  impose  any  license  tax  they  may  see 
fit  to  impose  on  trading  boats  trading  within  the  parish. 

A  PPEAL  from  the  Parish  Court  of  Plaquemines.     G'Donnell,  J. 

22.  T.  Beauregard,  Parish  Attorney,  for  plaintifif  and  appellee. 

A,  B.  Phillipa  for  defendant  and  appellant. 

The  opinion  of  the  court  was  delivered  by 

Spencer,  J.  The  only  question  presented  to  us  is  whether  it  is  law- 
ful and  constitutional  for  the  police  jury  of  Plaquemines  to  lay  and  col- 
lect a  license  of  $300  from  the  defendant  who  is  engaged  in  running  a 
"**  trading-boat"  therein.  It  appears  that  the  State  license  therefor  is  only 
$100.    It  is  contended  that  the  parish  license  can  not  exceed  that  sum. 

Section  2743  R.  S.  provides  that  the  police  juries  shall  have  power 
*'  to  impose  whatever  parish  tax  they  may  see  fit  on  all  keepers  of  bil- 
liard-tables and  grog-shops,  and  on  all  hawkers,  peddlers,  and  trading 
boats." 

We  think  it  well  settled  that  this  provision  is  not  in  conflict  with  art. 
118  of  the  constitution,  which  we  have  held  does  not  prevent  the  Legis- 
lature from  imposing  different  license  taxes  on  different  classes  and 
occupations.    City  vs.  Kauffman,  29  An.  283;  State  vs.  BoUe,  30  An.  991. 


30  1408 
51  1501 
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Has  said  section  been  repealed  or  modified  by  subsequent  legisla- 
tion ?  The  only  provision  restricting  the  police  jury's  power  is  found 
in  act  No.  17  of  1872,  sec.  1,  par.  91,  and  reads  as  follows: 

"Nor  shall  the  police  jury  of  any  parish  levy  a  tax  for  any  parish 
purposes,  except  to  pay  indebtedness  incurred  prior  to  the  passage  of 
this  act,  during  any  year,  which  shall  exceed  one  hundred  per  centum 
of  the  State  tax  for  that  year,  unless  such  excess,  whether  levied  by^ 
village,  city,  or  parochial  authorities,  shall  first  be  sanctioned  by  a  vote 
of  the  majority  of  the  said  voters  of  said  village,  city,  or  parish,  at  an 
election  held  for  that  purpose." 

It  is  manifest,  we  think,  that  this  act  refers  to  the  taxation  of  prop- 
erty, and  not  to  the  imposition  of  licenses  on  trades,  occupations,  and 
professions.  But  whether  this  be  so  or  not,  this  general  statute  can  not 
be  held  to  repeal  by  implication  the  special  and  exceptional  provision  of 
sec.  2743  of  the  Revised  Statutes,  relative  to  keepers  of  "  billiard-tables, 
grog-shops,  peddlers,  hawkers,  and  trading-boats."  The  Legislature  of 
this  State  has  for  many  years  abandoned  the  government  of  this  class 
of  occupations  to  the  discretion  in  great  measure  of  the  local  munidpai 
authorities.  It  has  doubtless  done  so  with  a  view  to  the  better  policeing 
thereof,  and  in  the  interest  of  the  good  order  of  society. 

Whether  it  is  wise,  expedient,  and  just  to  thus  subject  classes  of 
occupations  to  local  control,  is  a  question  for  the  legislative  department^ 
and  one  with  which  courts  have  nothing  to  do. 

We  think  the  judgment  appealed  from  is  correct,  and  it  is  affirmed 
with  costs. 

Rehearing  refused. 


No.  5168. 
jgg  ijgj  Charles  Maduel,  Executor,  et  al.  vs.  Jules  Tutes  bt  al. 

An  action  of  revendicatlon  of  an  immovable  may  be  brought  where  the  defendant 

resides,  or  where  the  property  is  situated. 
A  suit  for  the  rents  of  the  immovable  involved  in  an  action  of  revendicatlon  is 

properly  brought  where  the  property  is  situated. 
A  demand  for  the  revendicatlon  of  a  certain  property,  and  an  alternative  demand 

for  its  value,  in  case  the  defendants  have  incumbered  it  with  oblifirations  beyond 

its  value,  may  be  cumulated  in  the  same  suit. 

1  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    CuUom,  J. 

George  L.  Bright  for  plaintiffs  and  appellants. 

Sambola  &  Ducros  for  defendant  and  appellee,  Fernandez. 

The  opinion  of  the  court  was  delivered  by 

DbBlanc,  J.    This  suit  was  brought,  in  the  Fifth  District  Court  for 
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the  parish  of  Orleans,  by  the  executor  of  J.  M.  Caballero's  will,  and  by 
Mrs.  Conte,  the  daughter  of  said  decea.sed,  to  recover  from  defeudants 
-who  all  reside  in  this  city,  except  J.  A.  Fernandez  y  Loneros,  whose 
domicil  is  admitted  to  be  in  the  parish  of  St.  Bernard,  an  improved  lot 
of  ground  situated  within  the  limits  of  New  Orleans,  the  apparent  title 
to  which  stands  in  the  name  of  y  Loneros,  and  is  assailed  in  this  suit  as 
■a  simulation  concocted  by  him  and  two  of  the  other  defendants. 

To  this  extent,  plaintiffs*  action  is  one  in  revendication  and  could — 
at  their  choice — have  been  brought  either  in  the  parish  of  Orleans  or 
that  of  St.  Bernard.    This  is  indisputable. 
C.  P.  163. 

Of  the  plaintifBs'  moneyed  demands,  the  first— that  for  rents— is,  in 
substance,  one  for  damages,  which  Mrs.  Conte  conceives  that  she  has 
suffered,  on  account  of  y  Loneros'  alleged  trespass  on  the  real  estate 
which  she  claims  by  inheritance  from  Caballero,  and  those  damages  are 
fixed  at  an  amount  which  she  and  the  executor  presumed  to  be  equal  to 
the  revenues  which  the  property  would  have  yielded  since  she  has  been 
deprived  of  its  possession.  That  demand  was  properly  brought  before 
the  judge  of  the  place  where  the  revendicated  property  is  situated. 
C.  P.  165,  No.  8. 

As  to  those  revenues,  their  action  is  but  an  incident  to  the  main 
action ;  the  action  to  recover  the  property,  and  its  branch— that  to  re- 
cover its  revenues,  are  nearly  as  closely  linked  and  germane  to  one 
another,  as  a  demand  for  the  principal  of  a  debt  and  the  interest  which 
has  accrued  on  that  principal.  In  this  instance,  the  incidental  demand 
Is — not  only  not  contrary  to  nor  exclusive  of  the  main  one — but  arises 
from  the  very  act  which  produces  the  latter. 

The  last  of  plaintiff's  demands— that  for  the  value  of  the  property, 
in  case  it  be  ascertained  that  defendants — taking  advantage  of  their 
concocted  simulation— have  so  encumbered  the  property  that  its  recov- 
ery in  kind  would  amount  to  its  loss — is  not  inconsistent  with  the  others. 
They  ask  the  property  itself,  as  they  allege  it  was  before  the  simulation, 
free  of  incumbrances — or  its  value,  if  defendants  have  burdened  it  with 
Tights  which  may  be  enforced  against  it  and  exceed  its  value. 

These  different  demands  could  be  and  were  properly  cumulated. 
15  A.  293— C.  P.  7-151-4  A.  28—6  R.  R  468. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  this  case  re- 
manded to  the  lower  court,  to  be  proceeded  with  according  to  the  views 
herein  expressed  and  according  to  law :  the  costs  of  this  appeal  to  be 
paid  by  defendants. 
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ACXJRETION. 

See  Legacies  and  Legatees. 

ADMINISTRATORS. 

The  executor  of  a  succession  is  liable  in  a  fiduciary  capacity  for  all  suc- 
cession funds  received  by  liitn,  or  which  come  under  his  control; 
and  he  can  not  change  the  nature,  or  relax  the  stringency  of  his  obli- 
gation for  such  funds,  by  wrongfully  allowing  them  to  be  received 
by,  or  pass  into  the  possession  of  a  commercial  firm,  of  which  he  is 
a  member.  Succession  of  Bayly,  75. 

In  a  suit  for  the  partition  of  real  estate  owned  in  part  by  the  heirs  of  a 
succession,  the  executor  of  the  succession  has  no  legal  power  to 
represent  either  the  heirs  or  the  succession. 

BoutU  et  al  vs.  Executors  of  Boutt^,  177. 

An  administrator  of  a  succession  who  receives  from  his  predecessor  in 
office  a  certain  sum  of  succession  money,  which  the  former  admhi- 
istrator  had  collected,  and  taken  his  full  commission  from,  is  not 
entitled  to  commission  on  said  sum,  merely  because  he  divides  the 
money  among  those  to  whom  it  belongs.  Such  a  division  does  not 
amount  to  a  new  administration  of  the  money. 

A  second  administrator,  whether  he  be  a  public  administrator  or  not,  Is 
not  entitled  to  a  commission  on  any  asset  of  the  succession,  even 
though  he  may  have  collected  it,  if  the  asset  appeared  in  the  inven- 
tory of,  and  paid  a  commission  to  the  former  administrator. 

Succession  of  Frangois  Bougere.    On  Opposition  of  Mrs.  Amdie 
Richard,  4Ji2, 

One  administrator  of  a  succession  Is  not  estopped  by  mistaken  admis- 
sions in  the  pleadings  of  a  suit  made  by  a  preceding  administrator. 
James  Lusk  vs.  Succession  of  W.  M.  Benton,  686. 

The  bond  of  an  admmistrator  inures  to  the  benefit  of  the  heirs,  as  well 
as  of  the  creditors  of  the  deceased.  Goux  vs.  Moucla,  743. 

The  executor  of  a  foreign  will  is  not  permitted  to  exercise  his  office  in 
Louisiana  by  virtue  of  his  foreign  appointment,  but  must  first  ob- 
tain the  authority  of  the  court  here.        Succession  of  Butler,  887. 

While  administrators  and  executors  must  sustain  the  charges  set  forth 
in  their  accounts,  the  kind  and  degree  of  proof  vary  according  to 
other  facts  which  may  be  proved,  or  which  appear  on  the  face  of  the 
papers.  There  is  a  presumption  in  favor  of  the  correctness  of  an 
executor's  account  whose  general  management  evinces  fidelity  and 
integrity.  Succession  of  Maria  Bauman,  1138. 
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AGENCY. 

See  Principal  and  Aqent. 

APPEAL. 

The  real  issue  between  the  parties  to  a  suit,  which  has  been  formally 
passed  on  by  the  lower  court,  will  not  be  considered  on  a  motion  to 
dismiss  the  appeal.  It  must  be  referred  for  decision  to  the  trial  of 
the  case  on  the  merits. 

The  filing  of  the  transcript  of  appeal  in  the  Supreme  Court,  (in  a  case 
wherein  a  contest  for  oflQce  is  involved,)  nine  days  after  the  judg- 
ment in  the  case  was  signed  by  the  lower  court,  is  within  the  legal 
delay. 

IN'o  acquiescence  hi  the  judgment  of  the  lower  court  made  by  one  of  the 
appellants,  or  his  attorney,  can  prejudice  the  right  of  appeal  of 
another  appellant,  who  was  not  a  party  to  the  act  of  acquiescence. 

Any  interested  person  may  bring  up  the  record  of  an  appeal  from  the 
lower  court,  and  deposit  it  in  the  hands  of  the  clerk  of  the  Supreme 
Court 

State  ex  rel  Fred.  Duffel,  District  Attorney  pro  tem,^  et  at  vs. 
Morris  Marks,  70. 

^Where  two  separate  appeals  from  two  separate  decrees  are  granted  on 
the  prayer  of  one  petition,  and  the  appeal  bond  only  refers  to  one 
of  the  decrees,  the  appeal  from  the  decree  not  referred  to  in  the 
bond  will  be  dismissed. 

One  who  has  been  improperly  made  a  party  to  an  appeal  is  not  qualified 
to  ask  that  the  appeal  be  dismissed. 

One  who  was  not  a  party  to  the  suit  in  the  court  below,  can  not  be  made 
a  party  appellee  to  it. 

The  widow  and  heirs  of  a  decedent  have  a  right  to  intervene  and  appeal 
from  a  judgment  affecting  the  possession  or  title  to  real  estate  be- 
longing to  the  succession,  even  when  the  executors  of  the  decedent 
are  parties  to  the  judgment,  and  have  appealed  from  it. 

A  party  to  a  partition  suit  who  has  taken  a  devolutive  appeal  from  the 
judgment  ordering  the  sale  of  the  property  to  effect  the  partition, 
can  not,  after  the  property  has  been  sold,  suspensively  appeal  from 
a  decree  of  court  ordering  the  sherifiF  to  put  the  purchaser  of  the 
property  into  possession  of  it. 

^hen  all  the  appellees  are  actually  cited,  it  does  not  matter  that  the 
petition  for  appeal  does  not  set  forth  the  names  of  them  all 

T^hen  the  order  for  a  devolutive  appeal,  and  appeal  bond  are  filed  within 
a  year  from  the  date  of  the  judgment  appealed  from,  the  appeal 
will  be  maintained,  although  it  appears  that  the  citations  of  appellees 
-were  not  served  until  after  the  expiration  of  the  year, 

Cellna  Bovtt^,  Wife,  etc.,  et  al,  vs.  Executors  ofFrangois  BoutU 
et  al,  177. 
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APPEAL—  Ccmiinued. 

An  appeal  will  not  lie  from  an  order  of  court  granting  an  injunction  on 
condition  that  the  applicant  furnish  such  bond  as  the  court  shall 
thereafter  designate,  when  the  appeal  is  taken  before  the  amount  of 
the  bond  is  fixed.    Such  an  appeal  is  premature. 

The  Jefferson  &  Lake  FontcJiartrain  Bailroad  Company  vs.  tJie 
City  of  New  Orleans,  211. 
An  appeal  will  not  lie  from  an  order  of  court  made  in  execution  of  a 

previous  judgment  of  that  court. 
A  party  condemned  for  a  less  sum  than  five  hundred  dollars  can  not 
appeal  to  this  court,  although  it  may  appear  that  the  property  of 
defendant,  seized  in  execution  of  the  judgment  against  him,  is  worth 
more  than  3500. 

The  State  ex  rel  T.  S.  Elder  vs.  the  Judge  of  the  Third  District 
Court  et  al,  229. 
Where  parties  have  been  recognized  by  a  formal  decree  of  court  as  lega- 
tees of  a  succession,  no  appeal  will  lie  from  a  subsequent  judgment 
on  a  rule  taken  by  them,  or  on  the  application  of  the  executor, 
ordering  him  to  sell  property  enough  to  pay  the  legacies. 

State  ex  rel.  Alice  McCloskey  et  dL  vs.  the  Judge  of  the  Third 

District  Court,  233. 

When  the  judgment  appealed  from  only  involves  a  claim  for  damages 

of  four  hundred  and  fifty  dollars,  and  the  possession  of  property, 

the  value  of  which  possession  is  neither  proved,  nor  alleged,  this 

court  is  without  jurisdiction. 

Mrs.  J.  B.  Ducoing,  Administratrix,  vs.  Joseph  Billgery,  250. 
The  bond  for  a  suspensive  appeal  from  a  judgment  which  .does  not 
decree  the  payment  of  a  certain  sum  of  money,  or  the  delivery  of  a 
movable,  or  immovable,  need  only  be  for  an  amount  sufficient  to 
pay  costs. 
The  bond  for  a  suspensive  appeal  from  a  judgment  which  orders  the 
sheriff  to  put  a  party  in  possession  of  certain  real  estate,  should  be 
for  a  sum  exceeding  by  one  half  the  estimated  value  of  the  revenues 
of  the  property  pending  the  appeal,  and  for  whatever  additional 
sum  may  seem  necessary  to  cover  injury  or  deterioration  which  may 
be  caused  to  the  property  by  the  appellants  during  the  time  they 
may  continue  in  possession. 

State  ex  rel  Durand  et  at,  vs.  the  Parish  Judge  of  St.  Martin 
Parish,  282. 
A  mandamus  will  issue  to  compel  the  judge  of  a  lower  court  to  grant 
an  appeal  from  any  interlocutory  decree  of  the  court  which  works 
an  irreparable  injury  to  the  party  praying  for  the  appeal 

State  ex  rel  Julia  A,  Ventriss  vs.  the  Parish  Judge  oflberviUe 
Parish,  207. 
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In  a  suspensive  appeal  from  a  judgment  dlssolylng  an  injunction  with- 
out damages,  the  amount  of  the  appeal  bond  need  only  exceed  by 
one  half  the  costs,  which  the  appellant  was  condemned  by  the  judg- 
ment to  pay. 

State  ex  rel  Williamson  vs.  Judge  of  the  Fourteenth  Judicial 
District,  314, 

The  interlocutory  decree  of  the  lower  court  maintaining  a  provisional 
seizure  may,  on  the  general  appeal  of  the  case  on  the  merits,  be 
reviewed  by  this  court.  Aurich  vs.  Wolf  &  Levi,  375, 

In  order  that  this  court  may  have  a  record  before  it,  in  those  cases 
where  appeals  from  a  justice's  court  are  allowed,  it  is  the  duty  of 
the  justice  whose  judgment  has  been  appealed  from,  to  make  to  this 
court  a  certified  statement  of  all  the  facts  of  the  case,  and  every 
thing  on  file  in  the  suit. 
State  ex  rel  Boutroue  vs.  Judge  of  the  Third  District  Ck>urt,  415. 

Where  it  appears  that  the  petition  for  an  appeal  from  a  decree  of  court 
rendered  in  chambek^  was  filed  in  open  court,  on  the  same  day,  and 
immediately  after  the  decree  was  rendered,  and  in  the  presence  of 
the  counsel  of  plaintiff  and  defendant,  it  will  be  held  that  the  appel- 
lee was  suflQoiently  cited.  Broion  vs.  Broton,  506. 

Where  the  police  jury  of  a  parish  join  in  an  appeal  from  a  judgment 
making  peremptory  a  mandamus  against  the  treasurer  of  the  par- 
ish on  account  of  alleged  services  rendered,  and  expenses  incurred 
in  behalf  of  the  parish,  no  affidavit  of  interest  is  required  of  the 
police  jury.    The  interest  Is  patent  on  the  face  of  the  record. 

State  ex  rel.  John  J,  Barrow,  Sheriff,  et  al.  vs.  Charles  L.  Fisher^ 
Treasurer,  514. 

The  emancipation  of  a  minor  qualifies  him  to  become  a  surety  on  an 
appeal  bond.       Silas  H.  Cooper  and  Wife  vs.  Jno.  T.  Rhodes,  533. 

In  a  contest  between  a  judgment  creditor  and  a  garnishee,  the  fact  that 
there  is  no  note  of  evidence,  assignment  of  error,  or  agreed  state- 
ment of  facts,  will  not  justify  a  dismissal  of  the  appeal,  when  the 
record  contains  the  answers  of  the  garnishee  to  the  interrogatories 
served  on  him,  the  allegation  of  the  creditor  himself  of  the  exist- 
ence of  the  writ  of  fieri  facias,  and  other  matters  of  proof,  which 
though  not  specifically  noted  as  evidence,  yet  taken  together  afford 
sufficient  basis  for  an  intelligent  judgment. 

Edward  Meyer  vs.  G.  Deffarge,    H.  Mehnert,  Garnishee,  548. 

.The  appellee  has  the  right  to  require  that  the  sureties  on  an  appeal 
bond,  who  signed  the  bond  jointly,  shall  all  reside  within  the  juris- 
diction of  the  court  whose  judgment  has  been  appealed  from,  when 
the  respective  sum  for  which  each  surety  has  bound  himself  must 
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be  computed,  in  order  to  make  up  the  necessary  amount  of  the 
bond. 

State  ex  rel  Zuntz  <&  Sporl  vs.  ike  Judge  of  the  Fifth  District 

Court  et  aly  582. 

^he  transcript  of  an  appeal  from  an  order  of  seizure  and  sale  need  not 

contain  any  of  the  proceedings  on  the  Id]  unction  taken  out  to  arrest 

the  seizure  and  sale,  since  such  proceedings  could  not  be  considered 

by  this  court  on  such  an  appeal. 

Adam  Dobel  vs.  J.  M.  Delavallade.  E.  P.  Delavallade,  Assignee, 
604, 
^here  in  a  contest  between  a  seizing  Judgment  creditor  and  a  third 
opponent  for  the  proceeds  of  the  seized  property,  amounting  to 
more  than  a  thousand  dollars,  the  latter  claims  the  whole  proceeds, 
and  the  former  only  four  hundred  and  seventy-three  dollars  of  it, 
no  appeal  will  lie  to  this  court;  because  the  amount  really  in  dispute 
is  only  $473. 

Heard  &  Weil  vs.  J.  J.  Wade.    S.  B.  Newman  dt  Co.,  TIdrd  Op- 
ponents, 623. 
T?he  plaintiff  is  entitled  to  a  suspensive  appeal  from  a  judgment  dissolv- 
ing an  injunction  with  damages,  on  gi\ing  a  bond  for  a  sum  exceed- 
ing by  one  half  the  amount  of  the  judgment  for  damages. 
The  surety  on  an  injunction  bond  who  has,  in  the  decree  dissolving  the 
injunction,  been  condemned  in  damages  in  solido  with  his  principal^ 
can  not  be  surety  on  the  bond  of  the  appeal  from  the  decree. 

Louis  Bauer  vs.  Lochte  &  Cordes  and  Sheriff,  685. 
Inhere  a  corporation  entitled  to  certain  exclusive  privileges  enjoins  a 
defendant  from  further  violating  those  privileges,  alleging  that  de- 
fendant had  already  damaged  them,  by  violating  said  privilege,  to 
the  extent  of'$200,  and  making  afQdavit  that  the  amount  in  dispute, 
and  the  right  claimed  by  them  was  over  $500  exclusive  of  interest 
and  cost,  this  court  will  have  jurisdiction  of  an  appeal  taken  in 
such  a  case. 

Orescent  City  Live-Stock  and  Slaughter- House  Company  vs.  John 
Larrieux,  798. 
Inhere  three  separate  questions,  tending  to  one  conclusion,  arise  in  one 
and  the  same  case,  as  for  example  in  the  settlement  of  a  succession, 
and  having  been  consolidated  by  consent  of  parties  are  passed  on 
in  three  separate  decrees,  rendered  simultaneously,  these  decreea 
may  all  be  brought  before  this  court  in  one  single  appeal. 
In  such  a  case  one  appeal  bond  is  sufficient;  and  as  appellants  were  not 
condemned  by  the  lower  court  to  pay  any  sum  of  money,  or  deliver 
any  property,  the  bond  need  only  be  for  an  amount  to  cover  costs. 
Persons  not  parties  to  a  suit  have  a  right  to  appeal  from  the  judgment 
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rendered  in  it,  if  they  intervene,  and  allege  that  they  have  been 
aggrieved  by  the  judgment  And  if  it  shall  appear  to  this  court- 
that  they  have  an  interest  in  the  suit,  their  appeal  will  be  main- 
tained. 

Saccesswn  of  John  Clark.  Pamelui  Clark  et  al.  Appellants,   Mrs, 
Beilly  et  al..  Appellees,  801, 
No  amendment  of  the  judgment  below  will  be  made  in  favor  of  the  ap- 
pellee which  he  has  not  specially  asked  for. 

Schwartz  vs.  Cronan,  993, 
Where,  in  consequence  of  an  agreement  between  the  attorneys  of  a  suc- 
cession, and  of  its  opposing  creditors,  entered  into  to  prevent  the 
record  of  appeal  from  being  too  bulky,  certain  necessary  papers 
have  been  accidentally  omitted,  a  writ  of  certiorari  will  be  allowed 
to  supply  them. 

Succession  of  R  H,  Woods.    On  Opposition  of  Chubb  uck  et  al, 
1002. 

Where,  in  a  partition  suit,  the  act  of  the  lower  judge  complained  of  was 
done  on  his  own  motion,  and  neither  he,  nor  the  parties  interested 
in  the  partition,  are  before  this  court,  the  appeal  will  be  dismissed. 

Ventress  vs.  Brown,  1012, 

When  the  plaintiff  in  injunction  appeals,  by  motion  in  open  court,  from 
the  judgment  dissolving  the  injunction  and  condemning  him  and 
the  surety  on  his  bond  in  damages  in  solido,  the  surety  thereby  be- 
comes a  party,  appellee,  and  hence  is  disqualified  from  becoming 
the  plaintiff's  surety  on  his  appeal  bond. 

An  appeal  taken  separately  by  one  of  two  defendants  who  have  been 
condemned  in  solido,  will  not  prevent  the  other  from  taking  an  ap- 
peal at  a  subsequent  time,  within  the  legal  delay. 

As  between  appellees,  the  judgment  of  the  lower  court  will  not  be  dis- 
turbed. 

Sara  T.  Boivman  vs.  Kaufman,  Sheriff,  et  al,  1021. 

A  suspensive  appeal  in  a  case  prevents,  pendiog  the  appeal,  any  pro- 
ceeding, contradictorily  taken,  for  fixing  the  fees  due  to  a  curator 
ad  hoc. 

State  ex  rel.  Board  of  Trustees  for  the  Blind  vs.  Judge  of  Sixth 
District  Court,  1026, 
When  the  judgment  of  the  lower  court  on  an  exception  filed  to  the  ac- 
count of  a  syndic,  is  in  effect  the  dismissal  of  his  account,  and  a 
refusal  to  hear  his  proofs  of  its  correctness,  he  is  entitled  on  his 
averment  that  he  can  file  no  other  account,  to  an  appeal  from  the 
judgment. 

Succession  of  Oramel  Hinckley,    On  Exception  of  Heirs,  1083. 
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When  the  face  of  the  papers  sufficiently  present  the  issue  involved  in  an 
appeal  from  a  justice's  court,  no  statement  of  facts  need  appear  ia 
the  record. 

Parish  of  St,  Martin  ex  ret  M.  Baker,  Boad  Overseer,  vs.  Pelletier 
Delahoussaye,  1092, 

When  the  signatures  of  the  two  sureties  on  an  appeal  bond  appear  at 
the  bottom  of  the  bond,  and  the  name  of  one  of  them  appears  in 
the  body  of  the  bond,  the  bond  is  good  and  sufficient. 

Widrnv  Briant  vs.  DMree  Hebert  et  al,  1127, 

TThe  oath  of  an  intervener,  going  to  show  the  nature  and  amount  of  his 
claim,  is  not  admissible  in  evidence  when  filed  for  the  first  time  in 
this  court.  Meche  vs.  Lalamie,  1136, 

An  appeal  will  not  lie  to  this  court  from  the  decree  of  an  inferior  court 
in  a  matter  of  habeas  corpus, 

7he  interest  which  entitles  a  party  to  appeal  must  be  a  real,  existing 
interest  in  the  particular  cause,  and  not  a  conjectural  one,  contingent 
on  the  happening  of  an  uncertain  future  event. 

State  ex  rel  Agusti  vs.  Houston,  Sheriff,  1174, 

Where  a  wife  alleges  in  her  petition  that  she  is  authorized  by  her  hus- 
band to  bring  suit,  and  no  exception  is  taken  in  the  lower  court,  the 
question  of  her  authority  will  not  be  considered  on  appeal. 

John  B,  Durham  vs.  Heirs  of  John  B,  Daugherty  et  al,  1255, 

This  court  will  not  order  the  production  of  an  original  act,  when  it  is 
not  necessary  to  the  decision  of  the  case. 

Where  a  defendant  who  has  enjoined  an  order  of  seizure  and  sale  ap- 
peals from  the  decree  rendered  in  the  injunction  suit^  he  is  not 
thereby  estopped  from  also  appealing  from  the  order  of  seizure  and 
sale,  when  it  appears  that  the  grounds  set  up  in  the  injunction  suit 
are  not  the  same  as  those  presented  in  the  appeal  from  the  order. 

John  Frank  Pargoud  vs.  Mrs,  Sarah  Richardson,  1286,    ' 

Where  in  an  application  for  a  rehearing  no  time  is  asked  in  which  to  file 
a  printed  statement  of  the  applicant's  points  and  authorities,  and 
none  has  been  ffied,  the  rehearing  will  be  refused. 

Lafayette  Fire  Insurance  Co,  vs.  Bemmers,  1347, 

Where  the  value  of  a  certain  piece  of  property,  specifically  insured  for 
that  value,  is  less  than  8500,  this  court  is  without  jurisdiction  of  a 
suit  to  recover  the  value,  even  though  the  property  was  insured 
under  a  general  policy  which  embraced  other  objects  aggregating  in 
value  much  more  than  3500. 

Philip  Werlein  vs.  Merchants*  Mutual  Insurance  Co,,  1399. 

ATTACHMENT. 

A  creditor's  oath  to  the  fact  alone  of  the  non-residence  of  his  debtor^ 
gives  him  the  right  to  attach  the  latter's  property.  He  need  not  swear 
that  the  debtor  "  can  not  be  dted."         DePoret  vs.  Gusman,  930. 
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IV^here  property  wrongfully  attached  is  lost  whUe  in  the  sheriffB  keep- 
ing, the  owner  is  entitled  to  recover  its  full  value  from  the  plaintift 
in  attachment,  and  his  sureties.  If  no  nialice  is  shown  in  the- 
plaintiff,  the  owner  is  only  entitled  to  full  reparation  for  the  actual 
damage  he  has  suffered.  TecU  vs.  Lyons,  1140. 

ATTORNEYS  AT  LAW. 

Where  it  appears  that  the  services  of  an  attorney  in  settling  up  the  com- 
plicated affairs  of  a  succession  have  been  long  continued,  wisely^ 
directed,  and  valuable,  this  court  will  be  guided  as  to  the  moneys 
value  of  his  services  (in  the  absence  of  special  agreement  as  to  his- 
fees,  and  of  specific  evidence  as  to  the  extent  of  his  services)  by  the- 
opinion  of  the  local  bar  to  which  he  belongs. 

Succession  of  Jackson,  463, 

When  parties  silently  acquiesce  in  and  enjoy  the  benefits  of  a  confes- 
sion of  judgment  made  in  their  names  by  an  attorney  at  law,  who- 
has  acted  in  the  matter  to  their  knowledge  as  their  representative, 
they  will  be  estopped  from  afterward  denying  the  authority  of  tho^ 
attorney  to  represent  them. 

Maraist,  Foumet  dt  Co.  vs.  C,  Caillier,  Administratrix,  1087, 

BACHELOR  OF  LAW. 

A  mere  resolution,  passed  by  the  Board  of  Administrators  of  the  Uni- 
versity of  Louisiana,  that  the  degree  of  bachelor  of  law  shall  be^ 
granted  to  a  certain  person,  and  directing  the  President  of  the  Uni- 
versity to  confer  said  degree,  and  the  usual  diploma,  followed  by  a 
refusal  of  the  President  to  obey  the  direction,  has  not  the  character 
and  authority  of  a  diploma. 

The  degree  of  bachelor  of  law,  conferred  on  a  party  by  the  Board  of 

Administrators  of  the  University  of  Louisiana,  will  not  authorize 

him  to  demand  of  this  court  a  license  to  practice  law  in  this  State^ 

unless  the  diploma  is  signed  by  the  President  of  the  University, 

and  the  Professors  of  the  Department  in  which  the  student  has- 

graduated. 

State  ex  rel  Duffel  vs.  Marks,  97. 

BANKRUPT  LAW. 

The  amendment  of  the  Bankrupt  Act  authorizing  compositions  to  be 
made,  was  merely  designed  to  provide  another  mode  by  which  dis- 
charges in  bankruptcy  could  be  effected;  but  it  was  not  intended  to 
enlarge  the  scope  of  discharges,  and  thus  enable  the  debtor  to  liber- 
ate himself  from  any  class  of  obligations,  which  a  discharge  under 
the  original  bankrupt  act  would  not  free  him  from.  Hence  a  com- 
position, under  the  bankrupt  act,  will  not  release  the  debtor  fronk 
any  fiduciary  debt  Succession  of  Bayly,  76. 
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In  determining  what  effect  the  discharge  in  bankruptcy  of  a  principal 
debtor  will  haye  on  the  obligation  of  his  surety,  this  court  will  be 
guided  by  the  law  of  Louisiana  and  not  by  the  bankrupt  law. 

J.  M,  Serra  6  Wqo  vs.  Hoffman  &  Co,,  67, 

Parties  who  have  made  a  composition  under  the  bankrupt  act  with  their 

creditors,  retain  the  right  to  sue  in  their  own  names,  for  whatever 

may  be  due  them. 

G,  M.  Bayly  &  Pond  vs.  Stacey  &  Poland,  1210. 

BILLS  AND  PROMISSORY  NOTES. 

One  who  has  executed  a  promissory-  note  in  error,  for  a  debt  not  due  by 
her,  may  legally  resist  the  payment  of  the  note,  so  long  as  the  note 
is  not  in  the  hands  of  an  innocent  third  person,  who  has  taken  it 
for  value  before  ite  maturity. 

Bridget  Beardon  vs.  Daniel  Moriarty  et  al,  1^. 

Where  a  draft  is  drawn  in  favor  of  the  payee  on  a  certain  fund  to  arise 
from  the  sale  of  property  then  in  the  drawee's  hands,  and  the  pay- 
ment of  the  draft,  by  its  own  terms,  is  postponed  to  the  payment, 
(out  of  the  same  fund),  of  a  debt  due  the  drawee,  the  drawee,  who 
has  not  accepted  the  draft,  is  only  liable  for  whatever  balance  of 
the  fund  may  remain,  after  the  payment  of  his  own  debt. 

B.  Marqueze  &  Co,  vs.  8,  Fernandez  &  Co,,  195, 

Promissory  notes  given  by  a  vendee  for  the  price  of  a  thing  which  the 
vendor  assumed  to  sell,  but  which  never  had  an  existence,  are 
utterly  without  consideration,  and  can  not  be  enforced  by  the  ven- 
dor or  by  any  one  who  has  acquired  them  after  their  maturity. 

Ciummimjs  vs.  Saux,  207. 

In  order  to  recover  from  the  maker  of  a  promissory  note  it  is.not  neces- 
sary to  make  a  demand  at  the  place  of  payment  designated  in  the 
note.  Henry  Benshaw  vs.  A,  Keene  Bichards,  398, 

The  signer  of  a  promissory  note  which  reads  that  "  we  promise  in 
aolido,"  etc.,  will  be  held  bound  as  a  solidary  debtor  on  such  note, 
unless  he  proves  that  he  has  been  legally  released  from  his  obliga- 
tion. Wm,  H,  Boullt  vs.  Jerome  Sarpy  et  a/.,  494, 

Before  the  maker  of  a  lost,  or  mislaid  negotiable  note,  which  was  trans- 
ferred before  Its  maturity,  can  be  made  to  pay  it,  he  is  entitled  to 
be  indemnified  against  its  subsequent  appearance. 

Nalle  &  Cammack  vs.  Conrad,  503, 

The  maker  of  a  promissory  note  indorsed  in  blank,  and  acquired  by  the 
holder  before  its  maturity,  can  not  resist  the  payment  of  the  note 
on  the  ground  that  the  holder  is  not  the  real  owner,  unless  he  alleges 
and  shows  that  he  has  good  defenses,  or  claims,  against  the  real 
owner. 
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An  agent  in  whose  hands  a  note  has  been  placed  for  collection,  may  sue 
on  it  in  his  own  name. 

George  M.  Klein  vs.  Mrs.  Buckner  et  al,  660. 

In  the  absence  of  any  express  or  implied  agreement,  a  party  is  not  com- 
pelled to  pay  a  draft  drawn  on  him  merely  because  he  has  been  in 
the  habit  of  paying  similar  drafts. 

Helm  vs.  Meyer,  Weis  &  Co.,  943. 

The  makers  of  a  promissory  note  can  not  annul  a  judgment  obtained 
against  them  on  said  note  by  the  administrator  of  a  succession,  on 
the  ground  that  the  note  did  not  belong  to  the  succession,  or  on  the 
ground  that  the  administrator  was  not  qualified  to  act  as  such. 

Maraist  vs.  Guilbeau,  1087. 

One  who  executes  a  promissory  note  in  the  name  of  another  without 
authority  to  do  so,  becomes  personally  liable  for  the  amount  of  the 
note.  DoM,  Brown  &  Co.  vs.  Bishop  &  Co.,  1178. 

One  who  is  publicly  acting  as  the  deputy  of  a  notary,  and  whose  oath  of 
office  has  been  administered  by  the  notary  himself,  is  qualified  to 
make  demand  of  payment  and  perform  the  other  functions  of  a 
deputy  notary.  Buckley  vs.  Seymour,  1341. 

A  promissory  note  which  has  for  its  consideration  the  discontinuance, 
by  the  holder  of  the  note,  of  certain  criminal  proceedings  instituted 
by  him  against  a  party  for  obtaining  money  under  false  pretenses, 
is  void.  U,  Ozanne  vs.  Abraham  Haber,  1384. 

Where  in  a  contract  of  insurance  which  covers  a  storehouse,  and  the 
goods  therein,  it  is  stipulated  that  should  the  assured  subsequently 
take  out  a  policy  in  any  other  company,  the  assurers  should  receive 
notice  of  it  on  pain  of  forfeiting  their  policy,  a  subsequent  assu- 
rance of  the  house,  or  the  goods,  in  another  company  without  notice 
to  the  assurers,  will  work  the  forfeiture  of  the  contract  with  them, 
whether  the  subsequent  contract  was  legally  enforceable  or  not 
Oscar  Allen  vs.  the  Merchants*  Mutual  Insurance  Co.,  1386. 

BOARD  OF  LIQUIDATION. 

The  Board  of  Liquidators  appointed  to  carry  into  effect  the  provisions 
of  the  Funding  Act  of  1874,  can  not  refuse  to  fund  any  legal  war- 
rants, or  bonds  of  the  State,  when  required  to  do  so  by  the  owners, 
or  the  legal  custodians  of  such  bonds. 

State  ex  rel.  Board  of  Supervisors  vs.  Board  of  Liquidators,  816. 

The  mere  fact  that  certain  valid  State  warrants  paid  to  the  State  as  the 
purchase  price  of  State  bonds  that  had  been  issued  to  the  free- 
school  fund,  (and  which  the  State  had  no  power  to  sell,)  are  in  the 
treasury  of  the  State,  and  not  in  the  hands  of  their  owner,  is  not  a 
ground  for  a  refusal  by  the  Board  of  Liquidation  to  fund  them. 
Tlie  Louisiana  National  Bank  vs.  the  Board  of  Liquidation,  1356, 
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The  judgment  creditor  and  his  debtor  are  incompetent  to  form  a  private 
agreement,  or  bond,  which  shall  have  the  force  and  effect,  and  be 
clothed  with  the  extraordinary  characteristics  of  a  "  Twelve-months 
Bond."        Eliza  L.  Strother  vs.  T,  P.  lUchardson,  Sheriff,  et  al,  1269. 

BONDS  OF  THE  STATE. 

Bonds  of  the  State  which  are  described  by  the  Supplemental  Funding 
Act  of  1875  as  "  questioned  and  doubtful,"  can  not  be  legally  funded 
by  the  Board  of  Liquidation  until  they  have  been  scrutinized,  and 
declared  valid  by  this  court. 

Although  such  bonds  be  negotiable  in  form,  and  have  passed  into  the 
hands  of  innocent  third  persons,  who  have  purchased  them  in  open 
market,  before  their  maturity,  and  for  a  valuable  consideration, 
they  nevertheless  will  not  be  a  valid  debt  of  the  State,  unless  their 
holders  prove  that  they  were  issued  in  accordance  with  law.  The 
rule  of  the  commercial  law  in  favor  of  the  holders  of  ordinary  nego- 
tiable paper,  is  not  applicable  to  such  bonds. 

The  bonds  of  the  State  issued  in  favor  of  the  *'  Bceuf  and  Crocodile 
Navigation  Company,"  were  not  issued  in  conformity  to  law,  as  ob- 
viously appeared  from  the  Act  authorizing  their  issue,  printed  on 
the  reverse  sides  of  the  bonds;  and  therefore  are  not  binding  obli- 
gations of  the  State. 

Lord  Cecil  et  al  vs.  the  Board  of  Liqrddation,  34. 

In  the  absence  of  proof  to  the  contrary,  it  must  be  assumed  that  in  the 
issue,  and  negotiation  of  certain  State  bonds  nearly  twenty-five 
years  ago,  the  Governor  and  Treasurer,  who  were  charged  with 
their  issue  and  negotiation,  fulfilled  the  trust  confided  to  them  in 
accordance  with  the  terms  of  the  law  which  authorized  the  issue  of 
the  bonds. 

Inhere  bonds  of  the  State,  payable  to  the  order  of  a  certain  payee,  and 
indorsed  in  blank  by  the  payee,  are  offered  and  received  in  evidence 
without  objection,  the  Indorsements  will  be  deemed  sufficiently 
proved  to  establish  in  the  holder,  a  legal  title  to  the  bonds. 

Bonds  of  the  State  that  appear  to  have  been  issued  according  to  law, 
and  to  have  had  a  lawful  consideration,  are  valid  obligations  of  the 
State  entitled  to  be  funded. 

H,  W,  Hamlin  et  al  vs.  the  Board  of  Liquidators,    Isidore  New- 
man, Intervenor,  443, 

The  bonds  issued  by  the  State  in  1828  in  favor  of  the  "  Consolidated 
Association  of  Planters  of  Louisiana,"  are  valid  obligations  of  the 
State,  and  entitled  to  be  exchanged  for  consolidated  bonds  of  the 
State,  under  the  funding  act  passed  by  the  Legislature  in  1874.  On 
such  bonds  the  State  is  bound  as  principal,  not  as  surety,  and  hence 
is  not  entitled  to  the  right  of  discussion. 
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Bonds  of  the  State,  the  exchange  of  which  for  consolidated  bonds  sub- 
rogates the  State  to  rights  against  third  persons,  should  not  be 
destroyed  by  the  Board  of  Liquidation,  but  turned  over  to  the 
proper  State  authorities  for  the  benefit  of  the  State. 

Lesaasier  d  Binder  vs.  the  Board  of  Liquidation,  611. 
The  Funding  Act  of  the  Legislature,  approved  January  24,  1874,  con- 
templated in  its  purpose,  and  embraced  in  its  provisions,  only  the 
actual  debt  of  the  State.  It  excluded  the  contingent  liability  of  the 
State  embodied  in  the  bonds  loaned  to  the  Citizens'  Bank,  and  the 
Consolidated  Planters'  Association. 

The  State  ex  rel  New- Orleans  Pacific  EaUway  Ckrnipanyys.  Jl 
T.  Niclwlls,  Qovemor,  et  al,  980. 
As  to  the  bona  fide  holders  of  the  bonds  issued  by  the  State  in  the 
year  1828  in  aid  of  the  Consolidated  Association  of  the  Planters*of 
Louisiana,  the  State  is  the  principal  and,  sole  obligor  on  those  bonds» 
and  such  bonds  are  entitled  to  be  received  by  the  Board  of  Liquida- 
tion in  exchange  for  the  new  consolidated  bonds  of  the  State. 

IkL  J.  Forstall  <&  Sons  vs.  Board  of  Liquidation,  the  State  Inter^ 
venor,  1151. 
Where  by  an  act  of  the  Legislature  bonds  of  the  State  are  authorized 
to  be  issued  and  loaned  to  a  corporation,  on  condition  that  it  shall 
pledge  certain  of  its  own  mortgage  bonds,  payable  forty  years  after 
their  execution,  to.  secure  the  State,  the  tender  of  bonds  by  the  cor- 
poration, the  payment  of  all  of  which  is  made  exigible  whenever 
there  shall  be  a  six-months  default  in  the  payment  of  the  interest 
on  any  of  said  bonds,  is  not  such  a  compliance  with  the  law,  as  will 
authorize  the  corporation  to  demand  the  issue  of  the  State  bonds. 
The  fact  that  the  bonds  of  the  corporation,  tendered  as  a  pledge^ 
are  dated  before  the  passage  of  the  law  authorizing  the  loan,  and 
that  they  are  made  payable,  at  the  holder's  option,  at  another  place 
in  addition  to  that  prescribed  in  the  act,  is  immaterial. 

State  ex  rel.  New- Orleans  Pacific  Bailroad  Company  vs.  Francis 
T,  Nicholls  et  al,  1217. 

CERTIORAKL 

The  writ  of  certiorari,  issued  by  a  superior  to  inferior  court,  lies  not 

only  in  causes  of  which  the  superior  court  has  appellate  jurisdiction^ 

but  likewise  in  causes  in  which  there  is  no  appeal,  and  where  the 

inferior  court  is  of  the  last  resort 
The  only  court  authorized  to  issue  a  writ  of  certiorari  to  an  inferior 

court,  is  the  one  to  which  all  appeals  from  the  inferior  court  are 

made  returnable. 
This  court  has  not  appellate  jurisdiction  of  criminal  cases  before  the 

Becorders'  Courts  of  New  Orleans,  when  the  penalty  imposed  is  not 
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death,  nor  imprisonment  at  hard  labor,  nor  a  fine  exceeding  three^ 
hundred  dollars,  nor  where  a  fine  or  penalty  imposed  by  munidpal 
corporation  is  not  inyolved;  and  hence  is  without  authority,  in  such 
cases,  to  issue  writs  of  certiorari  to  the  Becorders*  Courts. 

The  State  ex  rel  Herbert  Geale  vs.  the  Beoorder  of  the  First  Ee- 
corder^s  Court  of  New  Orleans,  450, 
CHAEGES  TO  JURIES. 
See  Judges. 

CITIZENSHIP. 

See  Removal  or  Cases  from  State  to  Federal  Courts. 

CITATION,  AND  WAIVER  OF. 
See  Practice  and  Pleading. 

CITY  OF  NEW  ORLEANS. 

In  virtue  of  an  act  of  the  Legislature,  passed  March  17, 1870,  no  credi> 
tor  of  the  dty  of  New  Orleans,  whether  he  be  the  holder  of  a  liqui- 
dated, or  an  unliquidated  clcdm,  can  compel  by  mandamus,  any 
auditing  officer  of  the  city  to  issue,  or  deliver  to  him,  a  warrant  for 
any  amount  due  him;  or  compel  any  disbursing  officer  of  the  city 
to  pay  him  any  sum  which  he  may  claim  that  the  city  owes  him. 
State  ex  rel  Jacob  Strauss  vs.  J.  (?.  Brown,  Administrator  of 
Public  Accounts,  78. 

The  approval  by  the  Clerk  and  Judge  of  the  Criminal  Court  of  the  par- 
ish of  Orleans,  of  the  account  of  the  Criminal  Sheriff,  for  fees  and 
expenses  of  his  office,  does  not  amount  to  a  judicial  decree  in  his. 
favor  for  the  amount  of  the  account,  nor  conclude  the  city  of  New 
Orleans  from  contesting  the  account  And  if  the  city  should  dis- 
pute the  correctness  of  his  bill,  he  must,  like  the  holder  of  any  other 
contested  bill,  sue  and  obtain  judgment  on  it,  before  he  can  ask  for 
a  mandamus  to  compel  its  payment. 

State  ex  rel  James  D,  Houston  vs.  the  City  of  New  Orleans,  82, 

It  is  the  duty  of  the  Mayor  and  Administrators  of  the  city  of  New  Or- 
leans to  set  apart,  and  provide  specifically,  in  the  forthcoming  yearly 
budget,  out  of  the  funds  to  arise  from  the  general  tax  therein  levied^ 
means  for  paying  ail  judgments  against  the  city  then  registered  in 
the  office  of  the  Administrator  of  Public  Accounts,  and  unsatisfied,, 
in  the  order  of  their  registry.  And  this  duty,  the  Mayor  and  Ad- 
ministrators may  be  compelled,  by  mandamus,  to  perform. 

It  is  not  their  duty  to  levy  a  separate  tax  to  pay  such  judgments;  nor  ia 
it  made  obligatory  on  them  to  pay  such  judgments  out  of  the  fund 
in  their  hands  set  apart  for  contingent  expenses;  although  they  may^ 
in  their  discretion,  discharge  the  judgments  out  of  that  fund. 

If  the  means  arising  from  the  general  tax  levied  in  one  annual  budget 
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are  not  sufficient  to  pay  all  of  the  registered  judgments,  provision 
must  be  made  in  each  subsequent  budget,  until  all  of  such  judg- 
ments are  successively  extingaished. 

The  fact  that  the  term  of  office  of  the  existing  Mayor  and  Administra- 
tors of  a  city  is  nearly  expired,  is  no  ground  for  defeating,  or  delay- 
ing the  legal  proceedings  of  a  creditor  of  the  city  who  has  a  good 
cause  of  action. 

State  ex  rel,  Carondelet   Canal  and  Navigating  Company  vs. 
Mayor  and  Administrators  of  New  Orleam*,  129, 

The  city  of  New  Orleans  is  obliged  to  keep  its  streets,  sidewalks,  and 
bridges  repaired,  and  if  on  account  of  its  neglectful  delay  in  making 
a  needed  repair  a  person  suffers  an  injury,  to  which  he  has  not  con- 
tributed by  any  fault  of  his  own,  the  city  will  be  liable  in  damages 
for  the  injury. 

William  O'Neill  vs.  the  City  of  New  Orleans,  220, 

"When  a  party  who  is  sued  in  virtue  of  a  contract  made  by  a  municipal 
corporation,  denies,  in  general  terms,  that  the  corporation  has  com- 
plied with  the  law  authorizing  it  to  make  such  a  contract,  the  bur- 
den of  proof  is  on  him  to  show  that  the  law  has  not  been  complied 
with.    The  presumption  is  that  the  corporation  has  acted  legally. 

^When  the  work  of  constructing  sidewalks  on  one  of  the  streets  in  the 

city  of  New  Orleans  has  been  done  under  a  contract  made  at  the 

discretion  of  the  Common  Council,  ee^h  owner  of  property  fronting 

on  such  street  can  only  be  held  for  two  thirds  of  the  cost  of  the 

sidewalk  in  front  of  his  property. 

Connell  vs.  Hill,  251. 

A  judgment  creditor  of  the  city  of  New  Orleans  who  has  registered  his 
judgment  in  accordance  with  law,  is  entitled  to  a  mandamus  to 
compel  the  auditing  and  disbursing  officers  of  the  city  respectively 
to  warrant  for  and  pay  the  same,  or  so  much  thereof  as  there  may 
be  a  special  fund  in  the  city  treasury  to  pay  such  judgment;  and  no 
misapplication  of  such  fund  by  any,  or  all  of  the  officers  of  the  cor- 
poration, can  hinder  or  defeat  the  rights  of  the  creditors  entitled  to 
be  paid  out  of  such  fund. 

State  ex  rel  Carondelet  Canal  and  Navigation  Co.  vs.  Fllsbury, 
Mayor,  705. 

Tinder  the  present  charter  of  the  city  of  New  Orleans  the  Common 
Council  may  lawfully  assign  to  the  Administrator  of  Commerce  the 
superintendence,  and  management  of  the  bridges  across  the  navi- 
gable canals  of  said  city. 

John  McCaffrey,  Administrator,  vs.  Charles  Cavanac,  Adminis- 
trator, 882. 
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Under  the  present  charter  of  the  city  of  New  Orleans,  the  city  may  ob- 
tain the  dissolution  of  an  injunction  against  it,  without  furnishings 
the  bond  an  i  security  required  of  other  litigants  by  article  307  of 
the  Code  of  Practice. 

The  Jefferson  and  Lake  Pontchartrain  Railway  Company  vs.  the 
City  of  New  Orleans,  970, 
The  city  of  New  Orleans  is  not  entitled  to  a  preference  for  license  dues,, 
unless  its  claim  for  the  sam»  has  been  registered. 

Cochran  vs.  Ocean  Dry-Dock  Company,  1365, 
The  city  of  New  Orleans  can  not  be  compelled  to  re-imburse  the  drain- 
age taxes  voluntarily  paid  to  the  Drainage  Commissioners,  and 
actually  expended  for  drainage  purposes. 

New- Orleans  Canal  and  Banking  Co.  vs.  City  of  New  Orleans, 
1371. 

CLERKS  OF  COURT. 

A  compact  with  his  deputy  made  by  a  clerk  of  court,  which  stipulates 
that  the  deputy  shall  perform  the  duties  of  the  ofGlce,  and  the  clerk 
shall  receive  a  proportion  of  the  oflBcial  fees,  or  a  fixed  monthly 
sum,  is  not  such  a  transaction  as  will  forfeit  the  clerk's  right  to  his 
office,  and  thus  create  a  vacancy  in  it. 

State  ex  reL  Lisso  vs.  Peck,  280, 

The  clerk  of  the  parish  court  in  which  a  succession  is  being  administered 
has  authority  to  issue  &fi,fa,  for  the  seizure  and  sale  of  any  prop- 
erty of  the  succession,  previously  sold  on  a  twelve-months  bond, 
and  not  paid  for,  without  regard  to  its  value. 

Cobb  vs.  Richardson,  Sheriff,  1228, 

The  clerk  of  the  court  is  without  authority  to  issue,  and  the  sheriff  to 

execute  a  writ  of  fieri  facias  to  enforce,  with  a  judicial  decree,  the 

provisions  of  a  bond  formed  by  private  convention. 

Strother  vs.  Richardson,  1269, 
COMMUNITY. 

The  community  formed  by  a  man's  second  marriage  can  not  be  held  liable 
for  the  value  of  property  belonging  to  a  former  community,  sold  by 
him  during  his  second  marriage,  unless  it  be  proved  that  the  pro- 
ceeds of  such  property  were  expended  for  the  benefit  of  the  second 
community. 

The  debt  due  by  a  father  to  his  children  by  a  former  marriage,  for  their 
half  of  the  proceeds  of  the  community  property  sold  by  him,  is  exi- 
gible against  his  succession,  and  its  payment  can  not  be  defeated  or 
delayed  by  any  claim  of  usufruct  made  by  the  surviving  widow  of 
his  second  marriage. 

Succession  of  Jean  C,  Bollinger.    Opposition  of  Paul  and  Mathieu 
Ballatin,  193. 
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All  property  found  in  the  succession  of  a  deceased  husband,  or  wife,  and 
in  the  possession  of  the  surviving  husband,  or  wife,  is  presumed  by 
law  to  be  community  property,  until  the  contrary  be  proved. 

When  separate  funds  of  the  husband  have  been  used  to  benefit  and  en- 
rich the  community,  it  will  constitute  a  debt  of  the  community  in 
favor  of  the  husband,  or  his  succession,  to  the  amount  of  such  funds. 
But  the  evidence  must  establish  with  reasonable  certainty,  that  the 
funds  thus  used  were  really  the  separate  property  of  the  husband ; 
merely  making  that  fact  probable  is  not  sufficient 

Money  received  by  the  executor  of  a  deceased  husband,  arising  from  the 
liquidation  of  a  former  commercial  firm  of  which  the  husband  was 
a  partner  for  several  months  after  his  marriage,  can  not  be  deducted 
from  the  community,  until  it  is  shown  that  such  money  was  not  a 
part  of  the  husband's  share  of  the  profits  earned  by  his  firm  during 
bis  marriage.  * 

Mrs.  Ada  Fierce  Den^gre  vs.  Mrs.  Silvaine  Denhgre  et  oL,  Execu- 
tors  of  John  Denegre,  275. 

The  fees  due  the  lawyer  for  successfully  defending  a  wife  in  a  suit  of  her 
interdiction  brought  by  her  husband,  are  a  debt  for  the  community. 
Breaux,  Fenner  &  Hall  vs.  Francke,  336. 

It  will  be  presumed  that  the  community  of  acquets  and  gains  exists  be- 
tween the  husband  and  wife  until  the  contrary  is  shown. 

Jacob  C.  Van  Wickle  vs.  0.  H.  Violet  and  Wife,  1106. 

COMPENSATION. 

A  debt  due  to  a  municipal  corporation  for  taxes,  can  not  be  offset,  or 
compensated,  by  any  debt  due  by  the  corporation.  Thus  the  tax 
due  for  one  year,  can  not  be  compensated  by  an  overpayment  of 
taxes  made  by  the  debtor  the  year  previous. 

The  City  of  New  Orleans  vs.  John  Davidson  et  at,  541. 

The  taxes  due  a  municipal  corporation  for  one  year,  can  not  be  compen- ' 
sated  by  an  overpayment  of  taxes  made  by  the  debtor  the  year  pre- 
vious. 

City  of  New  Orleans  ys.  J  Davidson  and  J.  D.  HiU  et  al,  554, 

CONFISCATION  SALES. 

The  ownership  acquired  in  virtue  of  a  confiscaiion  sale,  under  the  act  of 
Congress  of  1862  amounted  to  a  mere  usufruct.  It  was  and  could 
be  only  imperfect,  and  was  to  terminate  with  the  life  of  him  against 
whose  interests  and  property  the  confiscation  proceedings  were 
directed.  There  is  wanting  therefore  in  the  title  of  one  who  pur- 
chased the  property  at  a  confiscation  sale  the  quality  of  ownership 
necessary  to  enable  him  to  prescribe. 
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The  fact  that  the  price  paid  by  a  purchaser  of  properiiy  at  a  confiscation 
sale  was  used  to  pay  off  a  pre-existing  mortgage  on  the  property, 
does  not  entitle  such  purchaser  to  demand  that  he  shall  be  refunded 
the  price,  when,  at  the  expiration  of  his  usufruct,  the  owners  of  the 
property  call  on  him  to  restore  it  to  them.  Nor  can  he  demand  that 
he  shall  be  re-imbursed  what  he  has  expended  for  repairs^  and  taxes 
on  the  property.  '        Pendegast  vs.  Schawtz,  590. 

CONSTITUTION. 

The  constitution,  like  legislative  acts,  must,  if  possible,  be  construed  in 
such  a  way  as  to  render  all  of  its  provisions  operative,  rather  than 
in  a  way  that  will  make  some  of  them  nugatory. 

Decklar  vs.  Frankenherger,  410. 
The  constitutional  amendment  limiting  the  debt  of  the  State  to  fifteen 
millions  of  dollars  only  restrains  the  Legislature  from  increasing 
tke  actual,  or  present  debt  of  the  State  beyond  that  sum.    It  does 
not  inhibit  any  increase  of  the  contingent  liability  of  the  State. 
State  ex  rel.  New- Orleans  Pacific  Eailway  Co.  vs.  Nicholls,  Gov- 
emcfr,  980. 

CONTRACTS. 

The  reduction  of  an  agreement  to  writing,  signed  by  the  parties.  Is  not 
necessary  to  its  perfection  as  a  contract,  unless  it  clearly  appears 
that  the  parties  intended  that  it  should  not  be  complete  as  a  con- 
tract, until  so  written  and  signed. 

Montague  et  al.  vs.  Weil  &  Bro.^  50. 

"When  it  clearly  appears  from  the  evidence  that  the  intent  of  parties  was 
to  form  a  written  contract,  neither  party  will  be  bound  until  the 
contract  has  been  reduced  to  writing,  and  signed  by  both.  No 
alleged  verbal  agreement,  in  such  case,  can  be  invoked  by  either 
party  against  the  other. 

Louisa  Fredericks,  Tutrix,  vs.  Bobert  Fasnacht,  117. 

Contracts  having  an  unlawful  or  immoral  cause  are  not  merely  void 
themselves,  but  as  a  rule,  can  not  be  the  basis  of  any  valid  auxiliary 
contract.  Cummings  vs.  Saux,  207. 

When  one  party  submits  a  proposed  for  a  contract  to  another,  and  the 
latter's  acceptance  of  the  proposal  includes  a  material  modification 
of  the  proposal,  no  contract  will  result  until  the  modification  has 
been  acquiesced  in  by  the  party  making  the  proposal. 

Nicholas  C&nneU  vs.  Alexander  Hill,  251. 

"Where  in  a  contract  to  deliver  a  certain  thing,  no  time  for  the  delivery 
Is  fixed,  the  legal  implication  is  that  it  shall  be  delivered  within  a 
reasonable  time  from  the  date  of  the  contract 

Mhert  H.  Bartley  vs.  City  of  New  Orleans,  264. 
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Where  the  evidence  shows  that  the  parties  intended,  originally,  that  the 
contract  of  lease  should  be  reduced  to  writing,  neither  will  be  bound 
until  it  is  signed  by  both. 

Miguel  Avendano  vs.  L  W.  Arthur  &  Co.^  316. 

A  planter  who  has  agreed  to  consign,  and  pay  commissions  on  his  entire 
crop  to  his  factors,  in  consideration  of  certain  promises  and  stipula- 
tions in  his  favor  made  by  the  factors,  is  released  from  his  obliga- 
tion to  consign  and  pay  such  commission  on  whatever  balance  of 
his  crop  he  may  have  on  hand,  when  the  factors  shall  fail  and  refuse 
to  comply  with  their  stipulations;  more  particularly  when  the  failure 
of  the  factors  to  perform  their  part  of  the  contract,  disables  the 
planter  from  performing  his  part  of  it 

Nalle  &  Cammack  vs.  A.  L,  D.  Conrad  et  al.,  503. 

One  who  has  formed  a  valid  contract  can  not  claim  a  release  from  its 
obligations,  on  account  of  an  error  of  Judgment,  or  ignorance  of  the 
law  regulating  the  rights  and  obligations  of  married  women,  in  this 
State,  when  it  appears  that  he  had  another  motive  for  making  the 
contract,  besides  the  error  of  law,  and  no  fraud,  or  bad  faith  is 
shown  on  either  side.  Forrester  vs.  Mann,  542. 

Ministers  of  the  Methodist  Church  are  entitled  to  recover  for  their  ser- 
vices, as  ministers,  whatever  salary  their  congregations  may  have 
contracted  to  pay  them. 

Jones  vs.  Trustees  of  the  Congregation  of  Mount  Zion,  711, 

The  written  agreement  of  a  debtor  who  has  borrowed  certain  bonds,  to 
return  bonds  of  the  same  description,  for  the  same  amount,  at  & 
certain  term,  is  not  a  promissory  note  for  the  amount  of  the  bonds. 
The  obligation  is  to  return  the  specific  bonds  at  the  time  fixed,  or 
pay  their  value  at  that  time. 

Blouin  vs.  Liquid^ors  of  Hart  &  Hebert,  714. 

Those  are  third  persons  to  a  contract  who  are  not  parties  to  it 

Van  Loan  vs.  Heffner,  1213. 

CONTRIBUTORY  NEGLECT. 
See  Damages. 

CO-PROPRIETORS. 

Where  property  sold  at  public  sale  is  bought  by  three  persons  in  indi- 
vision,  each  being  entitled,  by  agreement  among  themselves  to  a  cer- 
tain undivided  portion  of  the  property,  any  one  of  the  common 
owners  who  has  paid  his  share  of  the  adjudicated  price,  has  a  right 
to  demand  from  the  sheriff  a  deed  of  sale  for  his  undivided  portion; 
and  no  one  of  the  co-proprietors  is  entitled  to  oppose  the  demand 
on  the  ground  that  the  taxes  on  the  property  have  not  been  paid. 
Nathaniel  Montrose  vs.  Samuel-Jamison,  172. 
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A  mere  change  ia  the  title  of  an  officer  who  performs  certain,  described 
functions  in  the  government  of  a  city,  will  not  make  him  amenable 
to  the  operation  of  a  summary  writ,  from  which,  under  his  former 
title,  he  was  exempted  by  special  statute. 

State  ex  rel  Strauss  vs.  Brown,  78, 

Under  a  contract  with  a  city  corporation  to  do  certain  work,  a  contract- 
or can  not  claim  compensation  for  new,  and  additional  work  done 
by  direction  of  a  city  official,  without  the  consent  of  the  city,  which 
was  not  stipulated  for  in  the  contract  expressly,  or  by  implication, 
and  which  cost  more  than  the  work  actually  contracted  for. 

0*Hara  vs.  City  of  New  Orleans,  152, 

When  it  appears  that  the  parties  in  charge  of  the  property  and  affairs 
of  a  corporation,  as  liquidators  of  the  same,  have  been  elected  as 
such  by  the  stockholders  of  the  corporation,  and  their  election  has 
not  been  set  aside,  and  no  fear  of  fraudulent  action  on  their  part  is 
alleged,  no  court  is  authorized  to  displace  them,  and  appoint  a 
receiver  in  their  stead. 

John  F.  Follett  et  al  vs.  Spencer  Field,  President,  et  al,,  161. 

A  municipal  corporation  authorized  by  its  charter  to  construct  wharves 
on  its  river  front,  and  impose  wharfage  dues  for  the  use  of  its 
wharves,  has  the  right  to  collect  such  dues,  proportioned  to  the 
vessel's  tonnage,  on  all  vessels  that  land  at,  and  make  use  of  the 
wharves  constructed  by  such  corporation.  The  collection  of  such 
dues  does  not  violate  any  provision  of  the  constitution  of  the  United 
States. 

IHiere  a  municipal  corporation,  under  the  express  authority  of  an  act 
of  the  Legislature,  is  clothed  with  the  exclusive  right  to  collect 
wharfage  rates  from  all  vessels  that  shall  make  use  of  its  wharves, 
the  right  is  a  vested  right,  and  can  not  be  abrogated,  or  impaired, 
by  any  subsequent  act  of  the  Legislature. 

Henry  EUerman  vs.  John  McMains  et  al,  190, 

A  contract  entered  into  by  a  member  of  a  city  council,  either  in  his  own 
name  or  in  the  name  of  another  person,  which  the  charter  of  the  city 
prohibits  him  from  making,  is  absolutely  null  and  void. 

P,  H,  Cummings,  J.  H.  Cummings,  Subrogee,  vs.  J.  ilf.  Saux,207, 

A  legal  by-law  of  a  corporation  which  provides  that  no  shares  of  its 
stock  shall  be  transferred  on  its  books,  until  the  certificate  thereof 
has  been  surrendered  to  its  president,  or  shown  to  be  lost,  is  bind- 
ing on  all  its  stockholders,  and  their  heirs.  Before  the  heirs  of  a 
deceased  stockholder  can  compel  the  corporation  to  transfer  shares, 
or  pay  accrued  dividends  to  them,  they  must  comply  with  the  re- 
quirements of  the  by-laws. 

State  ex  rel,  Martin  et  al,  vs.  N,  0.  <fc  Carrollton  B,  K  Co,,  308, 
90 
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When  the  charter  of  a  oorporation  provides  that  in  case  any  subsequent 
increase  of  the  capital  of  the  concern  is  authorized,  notice  of  sixty 
days  shall  be  given  of  such  increase,  within  which  time  the  stock- 
holders shall  have  the  privilege  of  taking  additional  shares,  pro- 
portioned to  the  amount  of  their  stock,  and  that  any  shares,  not 
taken  at  the  expiration  of  that  time,  may  be  disposed  of  by  the 
directors  for  the  benefit  of  the  association. 
Held — That  in  order  to  entitle  a  stockholder  to  demand  said  addi- 
tional shares,  it  must  appear  that  he  applied  for  the  shares,  and 
paid  over  or  tendered  the  money,  necessary  to  purchase  the  same^ 
before  the  expiration  of  the  sixty  days;  or  before  the  expiration  of 
any  additional  delay,  which  may  have  been  given  by  the  corpora- 
tion to  enable  the  stockholders  to  exercise  said  privilege. 

JVfrs.  Einllu  L.  Hart  et  al.  va  8L  Charles  Street  Railroad  Ck>,,  758^ 
A  corporation  which  is  entitled  by  its  charter  to  sue  for  fines  and  penal- 
ties for  violations  of  its  privileges,  is  likewise  entitled  to  sue  out 
writB  of  injunction  to  prevent  and  restrain  from  the  violations  of 
those  privileges. 

Crescent  City  Live- Stock  and  Slaughter- House  Company  vs.  Lar^ 
rieiix,  798. 
Section  2593  et  seq,  of  the  Revised  Statutes  of  1870  does  not  provide  for 
the  forfeiture  of  the  charters  of  corporations  at  the  instance  of 
private  persons,  even  when  they  are  parties  interested. 

The  State  ex  rel.  Martin  Lannes  et  al  vs.  the  Attorney  General  of 

the  State,  954. 

No  loss  suffered  by  a  stockholder,  in  consequence  of  a  call  authorized 

by  the  charter  of  the  corporation,  made  upon  each  stockholder  to 

pay  a  proportion  of  the  price  due  on  his  stock,  will  give  rise  to  a 

claim  for  damages  against  the  directors  of  the  corporation. 

Succession  of  Woods,  1002, 
Where  the  charter  of  a  municipal  corporation  requires  the  mayor's  sanc- 
tion to  all  the  enactments  of  the  Board  of  Selectmen,  such  enact- 
ments will  be  inoperative  unless  signed  by  the  mayor. 
The  promulgation  of  an  ordinance  enacted  by  the  Board  of  Selectmen 
of  Breaux's  Bridge,  by  merely  posting  the  ordinance,  is  without 
effect,  when  the  ordinance  has  not  been  signed  by  the  mayor,  and 
by  the  secretary  of  the  board. 
No  law  or  ordinance  passed  by  a  town  council  can  have  any  bindings 

effect  unless  promulgated  and  preserved  in  the  English  language. 
When  the  fact  is  denied  that  a  certain  ordinance  has  been  enacted  by  a 
town  council,  the  fact  can  only  be  proved  by  the  deliberations  of  the 
council,  and  their  promulgation,  duly  attested. 

Mayer  et  al.  of  Breaux's  Bridge  vs.  Valerien  Dupuis,  1105. 
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The  stockholders  of  a  corporation  have  no  right  to  appropriate  any  part 
of  its  assets  to  pay  salaries  due  them  as  officers  of  the  company, 
or  due  them  on  any  other  account,  until  all  creditors,  who  are  not 
stockholders,  have  been  paid. 

Cochran  vs.  Ocean  Dry  Dock  Company,  1365, 
The  hana  fide  sale  of  the  stock  of  an  incorporated  company,  coupled 
with  a  power  of  attorney  to  the  vendee  to  transfer  it  on  the  books 
of  the  company,  is  made  complete  by  the  delivery  to  the  vendee  of 
the  certificate  of  stock.  It  is  not  necessary  to  the  perfection  of  the 
sale,  and  the  consequent  protection  of  the  stock  from  the  seizure  of 
the  vendor's  creditors,  that  notice  of  the  sale  should  be  served  on 
the  corporation,  or  that  an  actual  transfer  of  the  stock  should  have 
been  made  on  its  books. 

Samuel  &  A,  W,  Smith  vs.  Crescent  City  Live-Stock  Landing  and 
Slaughter-House  Company,  1378, 
COSTS. 

The  costs  of  a  suit  brought  by  the  holder  of  bonds  to  compel  the  Board 
of  Liquidators  to  fund  his  bonds,  must  be  paid  out  of  the  treasury 
of  the  State,  if  the  Board  is  cast  in  the  suit. 

Hamlin  et  at  vs.  the  Board  of  Liquidators,  443. 
In  all  appeals  to  this  court  the  appellant  is  primarily  liable  for  all  the 
costs  occasioned  by  the  appeal,  and  may  be  compelled  to  pay  thein. 
State  ex  rel  Balior  vs.  Judge  of  the  Fourth  District  Court,  599. 

COUNTER-LETTERS. 

Counter-letters  can  have  no  effect  against  creditors,  or  bona  Me  pur- 
chasers. Billgery  vs.  Ferguson,  48. 

COURTS. 

The  death  of  a  defendant  to  a  suit  pending  in  a  court  of  ordinary  juris- 
diction, does  not  divest  that  court  of  jurisdiction,  and  work  the 
transfer  of  the  case  to  the  probate  court  The  suit  remains  where 
it  was  instituted,  but  only  to  be  proceeded  with  when  the  legal  rep- 
resentative of  the  deceased  defendant  is  made  a  party. 

The  probate  court  of  a  parish  has  no  authority  to  appoint  a  curator  ad 
hoc  to  represent  the  heirs  of  a  deceased  defendant  to  a  suit  pending 
in  a  court  of  ordinary  jurisdiction,  when  the  succession  of  the  de- 
ceased has  not  been  opened ;  only  the  court  before  which  the  suit 
is  pending  has  the  legal  right  to  appoint  such  a  curator. 

Bussy  &  Co.  vs.  ^dscfn,  25. 

Where  by  a  judgment  of  the  circuit  court  of  the  United  States  the 
assets  of  a  corporation  have  been  taken  possession  of,  and  placed 
in  the  hands  of  a  receiver,  no  writ  of  attachment,  or  any  other 
process  can  legally  issue  from  any  other  court  to  disturb  the  re- 
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ceiver's  possession  of  such  assets,  or  take  effect  on  any  right,  or 
debt,  that  may  have  accrued  in  favor  of  the  corporation  after  the 
receiver  had  qualified,  and  taken  charge. 

Gest  &  Atkinson  vs.  K  0,,  8L  Louis,  and  Chicago  Bailroad  Com- 
pany, 28, 
The  act  of  the  Legislature  passed  in  1877,  which  gives  to  the  Third  Dis- 
trict Court  of  the  parish  of  Orleans,  in  certain  enumerated  cases, 
concurrent  jurisdiction  with  the  Fourth,  Fifth,  and  Sixth  District 
CSourts  of  said  parish,  is  not  in  violation  of  any  pro%ision  of  the 
State  constitution. 

Lord  Cecil  et  al  vs.  the  Board  of  Liquidation,  34, 
When  the  crime  charged  in  the  indictment  is  one  of  which  the  Superior 
Criminal  Court  has  jurisdiction,  the  finding  of  the  jury  for  any 
smaller  crime  will  not  divest  that  court  of  jurisdiction. 

State  vs.  Malloy,  61, 
The  State  courts  have  jurisdiction  to  determine  whether  a  debtor  is  re- 
leased from  certain  debts,  by  his  discharge  in  bankruptcy. 

Succession  of  B,  H,  Bayly,     Opjxmtion  of  Washington  and  Lee 
University,  75, 
In  criminal  cases  this  court  have  no  jurisdiction  of  questions  of  fact 

State  vs.  Harris  et  al,  90. 
The  question  whether  one  of  the  jurors  in  a  criminal  case  was,  or  was 
not  disqualified  to  act  as  a  juror,  on  the  score  of  being  too  preju- 
diced to  render  an  impartial  verdict,  is  a  question  of  fact  for  the 
lower  court  to  determine,  and  of  which  this  court  has  no  jurisdiction. 

State  vs.  Shay,  114. 
The  Second  District  Court  for  the  parish  of  Orleans  is  without  jurisdic- 
tion of  a  suit,  brought  by  the  purchaser  of  property  at  a  tax-sale, 
to  be  put  in  possession  of  the  property. 

William  A.  Gordon  vs.  Miss  Marie  C,  Goule,  138. 
The  parish  court  is  without  jurisdiction  of  a  suit  for  partition  between 
the  surviving  widow  and  the  heirs  of  the  decedent,  when  it  appears 
that  the  widow  had  accepted  and  disposed  of  her  interest  in  the 
community,  and  that  the  heirs,  who  are  of  age,  had  unconditionally 
accepted  the  succession  and  been  put  in  possession  of  its  property. 
In  such  a  case  the  succession  no  longer  exists. 

Sara^i  and  Austin  Woolfolk  vs.  Mrs,  Emily  WoolfoUc,  139. 
The  probate  court  has  no  jurisdiction  of  a  suit  brought  by  the  heirs  of 
one  succession,  against  the  executor  of  another  succession,  for  a 
partition  of  property  which  belongs,  in  certain  undivided  propor- 
tions, to  both  successions. 

Bouttdet  al,  vs.  Executors  of  Boutte,  177. 
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Where  the  issue  involved  in  the  verdict  of  a  jury,  and  judgment  of  the 
lower  court,  is  damages  for  an  alleged  assault  and  battery,  this  court 
will  not  disturb  such  verdict,  and  judgment,  where  they  do  not 
clearly  appear  to  be  unjust  Johns  vs.  Brinker,  241, 

A  mortgage  creditor  has  the  legal  right  to  proceed  by  executory  process 
in  a  court  of  ordinary  jurisdiction,  against  any  property  of  a  suc- 
cession to  which  his  mortgage  attaches,  and  subject  the  proceeds  of 
the  property  to  the  satisfaction  of  his  debt 

Hypolite  GdUy  vs.  Michael  Dowling,  Curator,  323, 

The  Third  District  Court  for  the  parish  of  Orleans  having  exdusive 
jurisdiction  of  all  suits  to  enjoin  proceedings  in  justices'  courts,  the 
Superior  District  Court  was  utterly  without  jurisdiction  of  such 
suits,  and  had  no  power  to  impair,  or  interfere  in  any  way,  with  this 
exclusive  jurisdiction  of  the  Third  District  Court 

Mrs,  Mary  Sexton  vs.  M,  O,  Sullivan  et  al,  342, 

This  court  has  not  jurisdiction  of  a  suit  against  the  executor  of  a  suc- 
cession, when  the  amount  claimed  is  less  than  $500,  and  it  further 
appears  that  all  the  assets  of  the  succession  have  passed  into  the 
hands  of  the  heirs. 

Succession  of  John  L,  Pointer.    On  Opposition  of  Messrs.  Barrow 
&  Tope  and  V.  J.  Dupuy,  370. 

The  question  of  the  sufficiency,  or  insuflflciency  of  the  evidence  to  con- 
vict, is  one  of  which  this  court  has  no  jurisdiction. 

State  vs.  Snow,  401. 

The  parish  courts  have  exclusive  jurisdiction  in  ordinary  suits  in  all 
cases  where  the  amount  in  dispute  exceeds  one  hundred  dollars, 
exclusive  of  interest,  and  does  not  exceed  five  hundred  dollars,  ex- 
clu3iveof  interest 

Thus,  where  the  principal  of  the  amount  in  dispute  is  exactly  $500,  the 

parish  courts  have   jurisdiction,  even  though    there  be   enough 

accrued  interest  demanded  to  make  the  whole  amount  in  dispute 

much  more  than  $500. 

Adam  Decklar  vs.  D.  Frankenberger,  410, 

This  court  has  direct  and  exclusive  jurisdiction  of  appeals  in  all  cases 
whether  instituted  in  district,  or  justices'  courts,  where  the  constitu- 
tionality and  legality  of  a  tax  is  put  at  issue;  irrespective  of  the 
amount  in  dispute.  And  this  jurisdiction  will  not  be  ousted,  or  im- 
paired because  there  are  questions  of  fact  in  the  case,  distinct  from 
that  of  the  constitutionality  of  the  tax.  In  all  cases,  except  crimi- 
nal cases,  of  which  this  court  is  vested  of  jurisdiction,  it  has  author- 
ity to  pass  on  all  questions  of  fact,  or  of  law,  involved ;  and  the 
appellant  from  a  judgment  of  a  justice's  court,  involving  the  con- 
stitutionality of  a  tax,  can  not  defeat  the  jurisdiction  of  this  court 
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by  waiving  that  issue,  and  appealing  to  the  Third  District  Court  on 
a  mere  issue  of  fact  in  the  case. 

State  ex  ret  Victor  Boutroue  vs.  the  Judge  of  tlie  Third  District 
Court  of  Orleans  et  al,  415, 
In  actions  to  annul,  and  enjoin  judgment,  as  between  the  parties  there- 
to, the  jurisdiction  of  this  court  depends  on  the  amount  of  the  judg- 
.    ment  sought  to  be  annulled,  and  not  on  the  value  of  property 
seized  under  it,  or  the  amount  of  damages  claimed  by  the  appellant. 
Thus  if  the  judgment  sought  to  be  annulled  is  under  $500,  the  ap- 
pellant can  not  give  jurisdiction  to  this  court  by  setting  up  a  claim 
of  damages  for  more  than  $500. 

William  L,  Gushing  et  al  vs.  Sambola  &  Ducros  et  al,  426, 
The  parish  court  in  which  a  succession  has  been  opened,  and  which  has 
thus  acquired  control  of  the  property  of  the  succession,  has  juris- 
diction of  a  suit  brought  by  the  heirs  of  the  succession  to  enjoin 
and  prohibit  the  nominal  administrator  of  the  succession  from 
acting  as  such,  and  from  executing  a  certain  judgment  obtained  by 
him,  as  administrator,  in  the  district  court 

Marietta  J,  Brown  and  Husband  vs,  J,  N.  Brown,  Administrator, 
506, 
The  parish  court  has  jurisdiction  to  emancipate  a  minor,  even  when  the 
minor  is  the  owner  of  property  worth  more  than  $500. 

Cooper  and  Wife  vs.  BJtodes,  533, 
State  and  parish  officers,  and  the  sureties  on  their  official  bonds  may 
be  sued,  on  account  of  any  malfeasance  of  such  officers,  in  the 
courts  of  the  parish  in  which  the  officers  exercise,  or  may  have  exer- 
cised their  functions,  no  matter  where  their  domiciles  may  ba 

School  Board  vs.  Emile  L.  Weber  et  al,  593, 
Corporations  can  not  be  sued  in  any  other  but  the  courts  of  their  domi- 
cile for  damages  arising  out  of  their  passive  breaches  of  contract. 
It  is  only  for  damages  caused  by  an  active  breach  of  contract  that 
they  can  be  sued  away  from  their  domicile,  and  in  the  parish  where 
the  damage  has  been  done. 

J,  W.  Montgomery  vs.  the  Louisiana  Levee  Company,  607, 
"When  three  individuals,  not  partners,  or  otherwise  associated  in  busi- 
ness, whose  rights  are  several,  and  distinct,  unite  in  one  petition 
and  claim  that  by  some  alleged  wrong  of  the  defendant,  they  will 
be  jointly  damaged  to  the  extent  of  only  one  thousand  dollars,  this 
court  will  not  have  jurisdiction,  since  the  interest  of  each  plaintiff 
is  less  than  five  hundred  dollars. 

John  Larrieux  et  al,  vs.  Crescent  City  Live-Stock  Landing  and 
Slaughter-House  Company,  609. 
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"Where  a  suit  involving  oonfllotiag  liens  and  mortgages  on  certain  prop- 
erty is  instituted  in  one  court,  and  all  persons  in  interest  are  made 
parties  to  the  suit,  the  subsequent  institution  of  another  suit,  in  a 
different  court,  bv  two  of  the  parties  is  a  fraud  on  justice,  and  will 
not  divest  the  former  court  of  jurisdiction  to  determine  all  the  issues 
between  the  parties,  in  respect  of  the  mortgaged  property,  without 
regard  to  any  changes  in  the  title  or  possession  of  the  property. 

Barkdull  vs.  Herwig  &  Smith,  618. 

When  the  original  claim  of  a  judgment  creditor  when  first  sued  on  in  a 
district  court  is  over  $500,  the  mere  fact  that  subsequent  payments 
made  by  the  defendant  have  so  reduced  the  amount  of  the  judg- 
ment that  it  can  not  be  appealed  from,  can  not  have  a  retroactive 
effect  so  as  to  divest  the  district  court  of  jurisdiction  of  the  suit,  or 
impair  its  right  to  issue  executions  as  long  as  any  part  of  the  judg- 
ment remained  unsatisfied.  Ficard  d  Weil  vs.  Wade,  623, 

In  the  absence  of  evidence  as  to  the  amount  in  dispute  in  a  suit  on  ap- 
peal before  this  court,  it  will  not  be  inferred  that  a  suflSdent  sum  is 
involved  to  give  this  court  jurisdiction  merely  from  the  fact  that 
there  were  two  judgments  of  the  district  court  enjoined.  This  court 
will  not  assume  jurisdiction  on  an  inference. 

K  K  Wade  vs.  K  J.  Loudon  and  Sheriff,  660. 

A  sentence  of  the  lower  court  sending  a  party  to  prison  for  some  act  of 
contempt  committed  during  the  trial  of  a  case,  is  no  part  of  the 
case,  and  hence  the  amount  in  dispute  in  the  case  has  no  bearing  on 
the  question  of  the  jurisdiction  of  this  court  as  to  the  sentence  of 
the  lower  court  in  the  matter  of  the  contempt  Nor  can  an  allega- 
tion that  the  imprisonment  of  the  petitioner  will  damage  him  to  an 
amount  above  the  appealable  sum,  give  this  court  jurisdiction. 

James  Wood  to  the  Court,  672. 

The  district  court  is  utterly  without  jurisdiction  of  a  suit  by  parties 
against  the  succession  of  their  former  tutor,  then  under  adminis- 
tration in  the  parish  court.        Lusk  vs.  Succession  of  Benton,  686. 

After  the  bond  required  by  the  lower  court  has  been  given,  and  filed, 
that  court  has  no  further  jurisdiction  of  the  case,  except  to  pass 
upon  the  solvency  and  sufficiency  of  the  sureties  on  the  appeal 
bond.  The  lower  court  can  not  set  aside  a  suspensive  appeal,  or 
make  it  a  devolutive  one,  on  the  ground  that  the  amount  of  the 
bond  (fixed  by  itself  in  a  case  where  the  court  is  required  to  fix  it) 
is  not  the  correct  amount. 

State  ex  rel,  Kramer  vs.  Judge  Sixth  District  Court,  1014. 

The  parish  court  has  exclusive  jurisdiction  of  suits  to  annul  wills,  and 
set  aside  the  probates  of  the  same. 

The  nullity  of  proceedings  for  the  probate  of  a  will,  and  of  the  orders 
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in  execution  of  it  must  be  sued  for  in  the  court  which  decreed  the 
probate,  and  made  the  orders. 

If  different  causes  of  action  be  alleged  in  a  suit  brought  in  a  probate 
court,  of  some  of  which  causes  the  court  has  jurisdiction,  and  of 
some,  not,  it  should  take  cognizance  of  the  former  causes  and  reject 
the  latter. 

"Where  a  court  has  once  acquired  jurisdiction  of  a  suit,  that  jurisdictioxi 
will  be  maintained.  It  can  not  be  impaired  by  a  claim  in  reconven- 
tion, or  intervention,  of  which  the  court  has  not  original  jurisdie* 
tion. 

A  demand  in  intervention  must  be  before  the  court  in  which  the  main 
action  lies,  and  must  follow  that  jurisdiction  when  it  is  really  in- 
cidental and  collateral  to  the  main  suit. 

One  whose  title  to  lands  (worth  over  $500)  depends  on  the  validity  of  a 
certain  will,  may  intervene  in  a  suit  brought  in  the  parish  court  to 
annul  the  will,  in  order  to  set  up,  and  vindicate  his  title,  and  the  in- 
tervenor's  title,  being  thus  put  at  issue,  the  plaintiff  may  contest  it 
to  show  that  the  former  had  no  right  to  intervene.  But  no  inquiry 
into  the  validity  or  enforcement  of  mortgage  claims  on  such  lands, 
set  up  by  the  plaintiffs,  will  be  allowed. 

A  parish  court  which  is  without  jurisdiction  of  a  suit  brought  before  it» 
has  no  authority  to  issue  an  order  to  transfer  the  suit  to  the  district 
court.    It  has  only  power  to  dismiss  the  suit 

Succesfiion  of  Jacob  Hoover  et  ah  vs.  Z,  York  and  E,  J.  Hoover, 
Executors.    A,  O.  Ober,  Intervenor,  752, 

A  resident  of  the  Sixth  Municipal  District  of  the  city  of  New  Orleans 
sued  in  one  of  the  district  courts  for  the  parish  of  Orleans,  and 
served  with  citation  prior  to  the  seventh  of  November,  1876,  remains, 
as  to  that  suit,  subject  to  the  jurisdiction  of  said  court. 

After  a  case  has  been  fixed  for  trial  the  court  is  without  authority  to 
order  it  to  be  tried  by  jury. 

Wm.  Heed  MilU  vs.  J.  Q.  A.  Fellows,  824. 

A  suit  instituted  in  one  parish  before  a  certain  district  judge,  may,  by 
consent  of  all  the  parties,  be  legally  tried,  and  decided  by  the  same 
judge  while  holding  court  La  another  parish  of  the  district. 

James  Sharkey,  Tutor,  vs.  Leslie  Bankston,  891, 

Where  the  legality  of  a  tax  is  in  dispute  this  court  has  jurisdiction  irre- 
spective of  the  amount  involved.       Uie  State  vs.  Darnd  Sies,  918, 

The  probate  court  has  jurisdiction  to  order  the  sale  of  the  property  of 
an  insolvent  succession  without  convoking  a  meeting  of  its  credit- 
ors. Succession  of  Lacroix,  924. 

A  parish  court  is  not  competent  to  review,  or  reverse  a  judgment  of  the 
district  court  Succession  of  Quin,  947* 
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A  suit  against  a  party  for  an  amount  due  by  a  vacant  succession,  on  th& 
ground  tliat  the  defendant  had  made  himself  liable  by  taking  un- 
authorized possession  of  the  effects  of  the  succession  with  intent  to 
convert  them  to  his  own  use,  is  not  a  suit  against  the  succession, 
and  hence,  none  but  a  court  of  ordinary  jurisdiction  can  take  cogni- 
zance of  it.  Peet,  Yale  &  Bowling  vs.  NaUe  &  Cammadk,  949. 

A  suit  to  revive  the  judgment  in  a  probate  case,  rendered  by  a  district 
court  before  the  creation  of  parish  courts  by  the  constitution  of  1868, 
must  be  brought  in  the  district  court  that  rendered  the  judgment. 
Probate  suits  in  which  judgments  had  been  rendered,  were  not 
transferred  from  the  district  to  the  parish  courts. 

Thomas  LaChambre  &  Co,  vs.  Henrietta  and  J,  L,  Cole,  961, 

The  suit  brought  by  an  executor  against  a  third  person  who  is  the  undi- 
vided half-owner  of  certain  property,  of  which  the  succession  owns 
the  other  half,  for  the  purpose  of  effecting  a  partition  of  the  prop- 
erty, and  also  for  a  settlement  of  accouots  with  the  defendant,  does 
not  involve  probate  matters,  and  therefore  the  probate  court  in 
which  the  succession  was  opened  has  no  jurisdiction  of  the  suit. 
Succession  of  R.  H.  Baily  vs.  M,  A.  Becnel,  1032. 

When  the  constitutionality  of  a  tax  is  at  issue,  this  court  has  jurisdic- 
tion regardless  of  the  amount  in  dispute. 

The  justices'  courts  have  authority  to  issue  injunctions  in  all  tax  suits 
brought  before  them  of  which  they  have  jurisdiction. 

"When  a  party  sues  in  a  justice's  court  to  enjoin  the  collection  of  an 
alleged  illegal  tax,  it  is  not  necessary  to  allege  any  specific  indebted- 
ness by  way  of  damages,  in  order  to  give  the  court  jurisdiction. 
Frank  Gonzales  vs.  J.  T,  Lindsay,  Tax  Collector,  1085, 

In  an  action  to  annul  a  dation  en  paiement  of  certain  property  worth 
more  than  $500  the  district  court  has  jurisdiction,  although  the  debt 
due  the  creditor  who  sues  to  annul  is  less  than  8500. 

Queyrouze  &  Bois  et  al  vs.  P.  E,  Thibodeaux  et  al.,  1114, 

The  parish  judge  has  authority  to  sentence  the  accused  to  imprisonment 
in  the  Penitentiary  in  criminal  cases  wherein  the  defendant  has 
waived  trial  by  jury.  State  vs.  Williams,  1162, 

The  jurisdiction  of  this  court  does  not  extend  to  cases  of  conviction 
under  act  No.  9  of  the  Legislature  passed  in  1874. 

The  State  ex  rel.  A,  Agusii  vs.  J.  D,  Houston,  Sheriff,  1174. 

The  parish  courts  have  exclusive  original  jurisdiction  of  suits  brought 
against  the  administrator  of  a  former  tutor  by  the  former  wards  of 
the  latter  for  a  settlement  of  the  tutorship. 

Cawthorn  vs.  Cawthom,  1181, 

The  parish  court  has  exclusive  original  jurisdiction  in  all  ordinary  suits, 
in  which  the  sum  involved  is  less  than  9500  exclusive  of  interest 
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This  court  has  appellate  jurisdiction  of  all  judgments  rendered  by  the 
district  court  in  cases  appealed  from  the  parish  courts,  when  the 
amount  involved,  including  principal  and  interest,  is  more  than  $500. 
Newman  Brothers  vs.  S.  E,  Cuney,  1201, 

A  valid  and  legal  decree  of  a  parish  court  can  not  be  arrested  at  the 
instance  of  the  judgment  debtor,  by  an  injunction  issuing  from  any 
other  court. 

K  O,  Cobb,  Curator,  vs.  T.  P.  Richardson,  Sheriff,  et  al,  1228. 

This  court  has  jurisdiction  of  all  suits  which  involve  the  legality  of  a 
tax,  without  regard  to  the  amount  in  dispute. 

The  Parish  of  Lincoln  vs.  J.  G.  Huey,  1244. 

^here  a  party  agrees  to  pay  a  certain  stated  account  made  up  of  prin- 
cipal and  accrued  interest,  and  the  aggregate  amount  of  the  prind  - 
pal  and  interest  exceeds  $500,  the  district  court  will  have  jurisdiction 
of  the  debt  I.  Bloom  &  Co.  vs.  Leon  Kern  et  al,  1263. 

This  court  is  without  jurisdiction  to  consider  the  testimony  of  witnesses, 
and  disputed  questions  of  fact,  on  which  applications  for  new  trials 
in  criminal  cases  are  made.  Stat^  vs.  BecUiy,  1266. 

The  district  court  has  jurisdiction  of  a  suit  brought  by  one  heir  against 
his  co-heirs  for  his  share  of  the  succession,  which  has  been  admin- 
istered and  is  at  an  end.  Harrington  vs.  BarHeld  et  al,  1297. 

The  jurisdiction  of  the  Second  District  Court  for  the  parish  of  Orleans 
is  exclusively  probate,  and  it  has  no  power  to  entertain  a  question 
of  title  to  real  estate  claimed  by  majors  alone. 

A  suit  for  the  partition  of  property  which  belongs  in  part  to  minors,  and 
in  part  to  majors,  does  not  fall  within  probate  jurisdiction.  It  must 
be  brought  in  a  court  of  ordinary  jurisdiction. 

W.  8.  Benedict  vs.  J.  A.  Florat,  Tutor,  et  al,  1337. 

'No  district  court  of  the  parish  of  Orleans  has  authority  to  issue  a  writ 
of  injunction  to  restrain  the  execution  of  a  judgment  rendered  by 
any  other  district  court  of  that  parish.  The  court  which  renders 
the  judgment  can  alone  enjoin  its  execution. 

State  ex  rel  J.  P.  Becker  vs.  Judge  Sixth  District  Court,  1350. 

A  suit  by  forced  heirs  against  those  in  possession  of  the  property  of  the 
succession,  claiming  to  be  owners  under  an  executed  will,  instituted 
to  annul  the  whole  or  part  of  the  will,  is  properly  brought  in  the 
probate  court  in  which  the  will  was  admitted  to  probate  and  exe- 
cuted. John  Blasini  vs.  Succession  of  Silvestre  Blasini,  13S8. 

An  action  of  revendication  of  an  immovable  may  be  brought  where  the 
defendant  resides,  or  where  the  property  is  situated. 

A  suit  for  the  rentB  of  the  immovable  involved  in  an  action  of  revendi- 
cation is  properly  brought  where  the  property  is  situated. 

Charles  MadueU  Executor,  et  al  vs.  Jules  Tuyes  et  al,  1404. 
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The  judge  presiding:  at  a  criminal  trial  can  not,  either  in  his  charge  to 
the  Jury,  or  at  any  time  during  the  trial,  declare  the  existence  of 
any  fact  bearing  on  the  case  at  issue,  or  deny  the  existence  of  any 
such  fact,  when  it  is  asserted  to  the  jury  by  the  counsel  of  the 
accused  in  the  course  of  his  argument. 

State  vs.  Oeorge  Washington  et  al,  49, 

A  criminal  information  may  in  two  separate  counts,  charge  two  separate, 
but  kindred  offenses,  growing  out  of  the  same  transaction.  Such 
an  Information  is  not  obnoxious  to  the  objection  of  duplicity. 

An  information  charging  the  crime  of  burglary,  or  grand  larceny, 
describes  the  place  where  the  offense  was  committed  with  sufficient 
certainty  when  it  gives  the  parish,  the  name  of  the  owner  of  the 
house,  and  the  house  in  which  the  offense  is  alleged  to  have  been 
committed. 

Where  an  information  under  the  count  of  grand  larceny,  charges  the 

theft  of  various  things  of  small  value,  a  verdict  of  the  jury  that 

the  accused  is  guilty  of  "petit"  larceny  is  suflftciently  responsive 

to  the  indictment,  and  does  not  amount  to  an  acquittal  on  the  count 

of  grand  larceny. 

The  State  vs.  Pat  Malloy,  61. 

On  the  trial  of  a  motion  in  arrest  of  judgment  in  a  criminal  case,  evi- 
dence will  not  be  admitted  to  prove  any  error  complained  of,  unless 
the  error  appears  on  the  face  of  the  indictment,  or  the  proceedings. 

After  a  verdict  has  been  returned  in  a  criminal  case,  it  is  too  late  to  ob- 
ject to  the  composition  of  the  jury  that  rendered  the  verdict,  on  the 
ground  that  some  of  the  jury  were  too  ignorant,  or  too  illiterate  to 
understand  the  evidence.  Such  objection  should  have  been  made  a 
ground  of  challenge  to  the  disqualified  jurors. 

The  objection  that  the  jury  in  a  criminal  case  were  not  summoned  under 
an  order  of  the  court  before  which  the  accused  was  tried,  will  not 
be  sustained,  on  a  motion  in  arrest  of  judgment,  when  it  appears 
that  the  jury  was  summoned  by  a  competent  officer,  before  a  com- 
petent court 

State  vs.  Moses  Harris  et  al,  90. 

An  accused  person,  who  with  full  knowledge  of  the  fact  that  the  jury  by 
whom  he  is  to  be  tried  was  drawn  from  a  list  of  persons,  composed 
partly  of  those  who  had  been  excused  from  serving,  goes  to  trial 
without  making  any  objection  to  the  composition  of  the  jury,  there- 
by waives  his  right  of  objection,  and  can  not  thereafter,  on  that 
ground,  ask  that  the  verdict  of  the  jury  shall  be  disturbed. 

The  place  where  an  alleged  murder  was  committed  is  set  forth  with 
sufficient  certainty,  when  the  indictment  gives  the  name  of  the  parish 
in  which  the  kiUing  is  charged  to  have  been  done,  and  states  that  it 
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took  place  within  the  Jurisdiotion  of  the  court  before  whom  the 
accused  is  tried. 

In  an  indictment  for  murder  it  is  not  necessary  to  set  forth  the  specific 
manner,  and  means  of  the  Isilling.  It  is  only  necessary  to  charge 
that  the  accused  did  willfully,  feloniously,  and  with  malice  afore- 
thought kill,  and  murder  the  deceased. 

It  is  too  late  to  urge  any  objection  to  an  indictment  on  account  of  any 
defect  of  form  apparent  on  its  face,  after  the  jury  has  been  sworn. 

Slate  vs.  Daniel  Shay,  114. 

The  facts  set  forth  in  the  affidavit  of  a  party  accused  of  a  crime,  in  sup- 
port of  his  motion  for  a  continuance,  are,  for  the  purposes  of  the 
motion,  to  be  taken  as  true.  They  can  not  be  traversed,  or  contra- 
dicted by  counter  affidavits,  or  other  evidence. 

When  the  confessions  of  a  prisoner  to  the  committing  magistrate  have 
been  reduced  to  writing,  but  on  being  offered  in  evidence  on  the 
trial  of  the  accused,  are,  on  his  motion,  rejected  on  account  of  de- 
fects of  form  in  the  writing,  his  voluntary  declarations  to  the  magis- 
trate may  be  proved  by  parol. 

To  warrant  a  conviction  on  circumstantial  evidence,  it  is  necessary  that 
the  circumstances  should  be  of  such  a  nature,  and  so  related,  as  to 
leave  no  reasonable  doubt  that  the  accused  is  guilty  of  the  offense 
with  which  he  is  charged.  It  is  not  necessary  that  the  circumstances 
should  produce  that  positive  conviction  which  would  flow  from  the 
testimony  of  a  reliable  witness. 

TJie  State  vs.  Alfred  Simien,  296, 

The  words  "  against  the  peace  and  dignity  of  the  same"  need  only  con- 
clude those  averments  in  an  indictment  which  are  necessary  to  per- 
fect it  as  an  indictment  The  words  need  not  conclude  a  recital  of 
facts  following  the  essential  averments,  inserted  merely  to  provide 
against  an  apprehended  plea  of  prescription. 

Where  a  party  has  been  indicted  and  convicted  of  shooting  with  intent 
to  murder,  and  on  appeal  this  court  sets  the  verdict  aside,  and 
orders  the  custody  of  the  accused  until  the  finding  of  a  new  bill, 
the  plea  of  prescription  of  one  year,  on  the  ground  that  the  new 
bill  was  not  found  until  after  a  year  from  the  commission  of  the 
offense,  will  not  be  maintained. 

The  Stale  vs.  Jaeoh  Thomas,  301. 

A  verdict  of  conviction  in  a  criminal  case  will  not  be  set  aside,  and  a 
new  trial  granted,  on  the  ground  that  one  of  the  witnesses  for  the 
State  has  made  unsworn  statements  since  the  trial,  which  contra- 
dict his  testimony  on  the  trial;  especially  when  it  appears  that  in  the 
opinion  of  the  judge  below  the  testimony  given  by  other  witnesses 
on  the  trial  fully  warranted  the  conviction. 
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When  an  indictment  for  the  larceny  of  an  animal  charges  the  crime  of 
larceny  with  all  the  fullness,  and  precision  required  by  law,  the 
addition  of  the  words  "and  kill,"  will  be  treated  as  mere  surplus- 
age.   They  will  not  change  the  character,  or  lower  the  grade  of  the 

crime  charged. 

The  State  vs.  Jim  Johnson,  305, 

It  is  so  absolutely  necessary  to  the  validity  of  criminal  proceedings  and 
the  verdict  found  thereon  that  a  plea  on  his  behalf  should  be  filed 
to  the  indictment  found  against  the  accused,  that  the  failure  to  file 
such  a  plea  will  vitiate  the  proceedings,  and  justify  the  setting  aside 
of  the  verdict 

The  presence  of  the  accused,  at  the  time  the  verdict  against  him  fo,r  a 
felonious  offense  is  received,  is  essential  to  the  validity  of  the  ver- 
dict. 

Under  an  indictment  for  one  offense  a  legal  conviction  can  only  be  had 

for  another  offense  of  less  magnitude,  when  the  latter  offense  is  of 

the  same  nature,  or  kind,  as  the  one  charged.     Thus,  under  an 

indictment  for  burglary,  a  verdict  convicting  the  accused  of  petit 

larceny  is  invalid. 

Tlie  State  vs.  Alfred  Ford,  311. 

The  absence  of  a  witness  is  not  ground  for  continuance  in  a  criminal 
case,  unless  the  defendant,  in  his  application  for  a  continuance, 
makes  oath  that  he  can  not  prove  by  any  other  witness,  the  facts  he 
seeks  to  prove  by  the  absent  witness. 

Where  three  persons  have  been  jointly  indicted  for  the  same  crime,  the 
condemnation  and  sentence  of  two  of  them  will  not  be  disturbed, 
because  the  verdict  against  the  two  was  rendered  in  the  absence  of 
the  third. 

Where  the  defendant  in  a  criminal  proceeding,  pending  the  argument  on 
his  motion  for  a  new  trial,  moves  to  amend  his  motion,  on  new  and 
different  grounds  that  alter  its  substance,  it  is  within  the  reasona- 
ble discretion  of  the  court  to  allow,  or  refuse  the  amended  motion. 

Except  in  ca.ses  of  conviction  for  felonies,  it  is  not  necessary  to  ask  the 
accused  if  he  has  any  thing  to  say  why  the  sentence  of  the  law 
should  not  be  pronounced  on  him,  when  it  appears  that  no  prejudice 
to  the  accused  resulted  from  not  putting  the  question. 

The  State  vs.  Andrew  Bradley  et  at,  326, 

Where  two  persons  are  jointly  charged  with  the  commission  of  a  crime, 
the  State  is  entitled,  on  a  proper  showing,  to  a  continuance  as  to 
both,  even  though  one  of  the  accused  is  ready  for,  and  demands  a 
trial.  State  vs.  Brooks,  335. 

The  defendant  who  \a  on  trial  for  murder,  can  not  introduce  evidence  of 
the  quarr^ome  or  dangerous  character  of  the  deceased,  in  justifi- 
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cation ;  but  he  may  introduce  evidence  of  such  character,  in  excuse 
for  the  Isilling,  or  in  palliation  of  the  offense,  provided  he  first  shows 
he  was  actually  attacked  by  the  deceased,  and  that  he  was  aware  of 
the  latter's  character. 

In  an  Indictment  for  murder  or  manslaughter,  the  character  and  nature 
of  the  wound  which  caused  the  death  need  not  be  set  forth.  The 
indictment  need  only  charge  that  defendant  did  willfully,  feloniously, 
and  of  his  malice  aforethought  kill  and  murder  the  deceased. 

TJte  State  vs.  Augustin  Bobertson,  340. 

As  a  general  proposition,  the  question  whether  an  application  for  a 
change  of  venue  in  a  criminal  case  shall  be  granted,  or  refused,  is  a 
question  which  is  confided  exclusively  to  the  discretion  of  the  lower 
court. 

The  charge  given  by  the  judge  to  the  jury,  in  the  trial  of  a  criminal 
case,  to  the  effect  that  unless  it  was  shown  that  the  killing  was  done 
while  the  deceased  and  accused  were  clutched,  or  in  actual  combat, 
it  was  not  done  in  the  heat  of  passion,  but  through  malice,  is  fatally 
erroneous,  and  will  authorize  the  setting  aside  of  the  verdict  The 
special  grade  of  crime  involved  in  a  homicide,  is  not  to  be  deter- 
mined by  the  mere  fact  that  the  parties  were,  or  were  not,  at  the 
moment  of  the  killing  involved  in  an  actual  struggle,  but  by  other 
facts  showing  malice,  or  the  absence  of  malice. 

The  State  vs.  James  V.  White,  364. 

Thr  trial  of  a  criminal  case  without  any  plea  having  been  filed  by,  or  on 
behalf  of  the  accused,  is  fatally  irregular ;  and  any  verdict  against 
the  accused,  in  such  a  case,  will  be  set  aside. 

Where  the  record  in  a  criminal  case  fails  to  show  that  the  accused  was 
present  in  court,  at  any  time  from  the  moment  of  his  arraignment 
to  his  sentence,  the  judgment  and  verdict  against  him  will  be  an- 
nulled and  set  aside. 

When  the  entry  in  the  record  of  a  criminal  case  states  that  the  jury 
were  duly  sworn  and  impaneled,  it  will  be  presumed  that  all  of  the 
jurors  were  sworn,  although  only  eight  of  them  are  expressly  men- 
tioned as  having  been  sworn. 

Denunciation  of  another  jury,  for  having  found  a  wrongful  verdict  in  a 
different  case,  (made  by  the  district  attorney  In  the  argument  of  a 
criminal  case,)  although  objectionable.  Is  not  ground  for  setting  aside 
a  verdict 

Indictments  charging  the  crime  of  larceny,  and  burglary,  may  be  repeat- 
edly amended  during  the  trial  of  the  case,  in  order  to  set  forth  the 
names  of  the  real  owners  of  the  property  charged  to  have  been 
stolen. 

Even  after  the  jury  in  a  criminal  case  have  been  impaneled,  the  state- 
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moDt  of  defendant's  counsel  that  they  would  impeach  the  character 
of  a  brother  of  one  of  the  jurors,  who  was  a  witness  for  the  State, 
may,  sometimes,  but  not  always,  make  it  proper  for  the  court  to 
excuse  the  juror. 

Where  the  accused,  who  is  charged  in  one  indictment  with  burglary,  and 
grand  larceny,  has  been  convicted  of  burglary,  the  entry  of  a  nolle 
prosequi  as  to  the  charge  of  grand  larceny,  will  not  warrnnt  an  ar- 
rest of  judgment. 

The  State  vs.  Joseph  Christian,  367. 

An  information  for  uttering  a  forged  bill  is  prescribed  by  the  lapse  of 
one  year  from  the  time  the  offense  was  brought  to  the  knowledge  of 
the  ofiQcer  charged  with  the  prosecution. 

Forging  a  document,  and  uttering  that  document  are  two  separate  and 
distinct  offenses,  and  hence  the  charge  of  one,  in  an  information, 
will  not  include  a  charge  of  the  other. 

When  the  plea  of  prescription  appears  good,  on  the  face  of  the  informa- 
tion, the  burden  of  proof  is  on  the  State  to  show  that  the  plea  is  not 
well  founded. 

The  allowance  of  an  amendment  to  an  information,  changing  the  date 
of  the  bill  charged  to  have  been  forged  and  uttered,  allowed  during 
the  trial,  and  after  certain  admissions  of  the  accused,  will  not  war- 
rant the  rejection  of  the  admissions,  nor  an  arrest  of  judgment, 
when  it  appears  that  no  injury  to  the  accused  resulted  from  the 

amendment. 

The  State  vs.  R,  W,  Snow,  401, 

The  mere  fact  that  the  prosecuting  attorney  in  a  trial  for  murder,  read 
to  the  jury  a  definition  of  malice,  from  a  manuscript  he  refused  to 
allow  the  attorney  for  the  accused  to  see,  will  not  authorize  a  verdict 
to  be  set  aside  when  the  accused  does  not  allege  that  the  said  defi- 
nition of  malice  was  incorrect,  and  when  it  appears  that  the  judge 
instructed  the  jury  not  to  regard  what  was  thus  read  from  the 
manuscript. 

When  it  is  shown  that  a  wound  which  might  be  fatal  has  been  inflicted 
by  the  accused  with  a  murderous  intent,  then  the  burden  of  proof 
is  on  him  to  show  that  the  death  of  the  accused  resulted  from  mal- 
practice, or  culpable  neglect  of  the  attending  surgeon,  or  from  some 
other  cause  other  than  that  of  the  wound. 

Tlie  Stale  vs.  John  G.  Briscoe,  433. 

In  putting  questions  to  witnesses  in  a  criminal  trial  it  is  not  permitted 
to  assume  as  true,  facts  which  have  not  been  proved,  and  which  the 
jury  alone  are  charged  with  finding. 

One  witness  can  not  testify  in  a  criminal  trial  as  to  what  another  witness 
said  on  the  examination  before  the  committing  magistrate,  when 
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that  other  witness  is  present  in  court,  and  not  disqualified,  and 
when  it  is  not  sought  to  contradict  him. 

The  mere  fact  that  an  accused  when  under  examination  before  a  magis- 
trate does  not  rise  up  and  contradict  the  witnesses  who  testify 
against  him,  does  not  warrant  the  implication  that  he  thereby  con- 
fesses the  truth  of  their  statements. 

To  make  the  declarations  of  others  evidence  against  an  accused,  when 
made  out  of  his  presence,  it  must  be  first  shown  that  there  was  a 
conspiracy  between  him  and  them. 

State  of  Louisiana  vs.  Richard  Smith,  alias  Dick  Smith,  457. 

When  a  bill  of  exception  to  a  ruling  of  the  judge  in  a  criminal  trial  con- 
tains a  statement  of  facts  in  opposition  to  his  own  recollection,  and 
his  notes  of  evidence,  he  is  justified  in  refusing  to  sign  the  bill,  and 
to  hear  any  evidence  to  contradict  his  own  recollection  and  notes. 

A  prisoner  has  no  right,  under  the  law,  to  a  service  on  him  of  a  list  of 
the  talesmen  summoned. 

The  confession  of  a  prisoner,  if  received  in  evidence,  must  be  received 
as  a  whole;  but  it  is  for  the  jury  to  determine  whether  the  whole  of 
it,  or  any  part  of  it  is  entitled  to  credit;  and  if  so,  how  much  credit. 

To  oflfeet  his  declarations  to  one  person,  offered  in  evidence  by  the  State, 
the  accused  has  no  right  to  introduce  in  evidence  other  declarations 
of  his,  made  to  other  persons,  unless  they  were  made  at  the  same 
time  as  those  offered  by  the  State. 

While  this  court  will  review,  and  consider  the  evidence  taken  on  a  motion 
for  a  new  trial  in  a  criminal  case  if  brought  here  by  bills  of  excep- 
tion, or  by  affidavits  appended  to  the  motion,  yet  it  can  not  be  said 
that  the  lower  court  erred,  when  such  evidence  was  orally  produced, 
in  refusing  to  have  it  reduced  to  writing. 

In  the  interest  of  justice,  this  court  will  sometimes  grant  a  new  trial  in 
a  criminal  case,  when  no  precedent  for  it  exists. 

Tlie  State  vs.  Jacob  and  David  Ounter,  536. 

It  is  not  necessary  that  an  examination  of  the  accused  before  a  com- 
mitting magistrate  should  be  had,  preliminary  to  the  finding  of  an 
indictment,  or  the  filing  of  an  information  against  him. 

Under  the  constitution  of  Louisiana  the  prosecution  of  all  offenses, 
except  capital  offenses,  may  be  initiated  on  information  filed  by  tho 
public  prosecutor,  with  leave  of  the  court  This  information  need 
not  be  supported  by  affidavits. 

The  amendment  of  the  constitution  of  the  United  States  requiring  the 
intervention  of  a  grand  jury,  relates  only  to  crimes  cognizable  by 
the  United  States  courts,  and  to  criminal  proceedings  in  those 
courts. 

Where  It  Is  charged  In  an  Information  that  a  certain  Instrument,  created 
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by  special  statute  with  speoifio  and  distinctive  features,  has  been 
uttered,  and  falsely  published  as  true,  it  must  be  shown,  in  order  to 
maintain  the  charge,  that  the  identical  instrument  thus  created,  has 
been  thus  uttered  and  published.  It  does  not  maintain  the  charge 
to  prove  that  another  instrument  has  been  uttered  and  falsely  pub- 
lished, no  matter  how  close  its  resemblance  to  the  instrument 
created  by  the  statute  and  described  in  the  information. 

before  the  utterance  or  publication  as  true  of  a  certain  false  and  altered 
instrument  can  constitute  a  crime,  it  must  be  made  to  appear  that 
If  genuine,  it  would  be  evidence  of  the  fact  it  recites;  and  that  it 
does,  or  may  tend  to  prejudice  the  rights  of  another. 

TThere  it  appears  that  the  utterance  and  publication  as  true  of  a  false 
and  altered  instrument,  can  only  tend  to  anybody's  prejudice  if  so 
uttered  and  published  by  the  accused  in  a  certain  official  capacity^ 
the  failure  to  charge  in  the  information  that  the  offense  was  com- 
mitted by  the  accused  in  that  official  capacity,  will  render  the  infor- 
mation fatally  defective. 

The  criminal  statutes  of  this  State  make  it  a  crime  to  alter  a  record; 
they  also  make  it  a  crime  to  falsely  publish  as  true,  an  altered 
record,  but  there  is  no  such  crime  known  to  the  law  of  Louisiana  as 
"  uttering  and  publishing'^  as  true,  an  altered,  false  and  counter- 
feited instrument. 

The  State  vs.  Thomas  C,  Anderson^  557, 

The  objection  of  an  accused  that  the  property  he  was  convicted  of  steal- 
ing was  imperfectly,  and  incompletely  described  in  the  indictment, 
should  be  taken  on  a  motion  to  quash  the  indictment,  before  the 
jury  is  sworn.  It  is  too  late  to  urge  such  an  objection,  being  one 
apparent  on  the  face  of  the  indictment,  on  a  motion  in  arrest  of 
judgment.  The  Stale  vs.  Bill  TJiomas,  600. 

^Evidence  of  an  offense  different  and  distinct  from  that  charged  in  the 
indictment  is  only  admissible  in  evidence,  where  it  tends  to  show  the 
intent  with  which  the  act  charged  was  done.  Thus  where  the  charge 
is  stealing  a  certain  hog,  evidence  that  the  accused  altered  the  mark 
of  the  hog  is  admissible.  lb. 

One  who  takes  property,  or,  after  having  had  it  in  possession  for  a  time 
releases  it,  and  subsequently  retakes  it,under  a  mistaken  but  honest 
belief  that  it  was  his  property,  is  not  guilty  of  larceny.  lb. 

When  a  bill  of  exceptions  is  so  expressed  as  to  leave  in  doubt  what  the 
lower  judge  actually  charged  the  jury  on  some  important  point,  the 
accused  will  have  the  benefit  of  the  doubt,  and  the  case  will  be  re- 
manded, lb. 

Declarations  of  an  accused  in  his  own  behalf  are  only  admissible  when 
they  are  a  part  of  the  res  gestce.  lb. 
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To  constitute  a  part  of  the  res  gestce  it  is  not  necessary  that  declarations 
should  be  precisely  concurrent  with  the  act  charged  to  have  been 
committed ;  it  is  only  necessary  that  they  spring  from  it,  and  are 
made  under  circumstances  that  preclude  the  idea  of  design.  Thus 
where  one  is  charged  with  stealing  a  certain  thing,  his  declarations 
that  it  was  his  property,  made  before  the  alleged  stealing,  are  ad- 
missible  In  evidence.  lb. 

The  addition  of  the  words  *<  with  capital  punishment"  to  the  verdict  of 
a  jury  can  not  affect  the  verdict.  The  words  are  mere  surplusage* 
The  State  vs.  William  aliaa  Bedford  Bums^  679. 

Proof  that  a  hoihlcide  was  committed  in  any  of  the  parishes  of  this 
State,  is  proof  that  it  was  committed  within  the  State.  i&. 

The  verdict  of  a  jury  in  a  murder  case  will  not  be  set  aside  on  the 
ground  that  the  court  below  refused  to  hear  evidence  to  prove  the 
desperate  character  of  the  deceased,  when  there  is  nothing  in  de- 
fendant's bill  of  exception  to  indicate  the  nature  of  the  evidence 
offered,  except  that  the  deceased  was  a  man  of  desperate  character, 
and  nothing  to  show  in  what  way  that  fact  affected  the  prisoner's 
conduct  in  the  killing..  lb. 

An  information  charging  defendant  with  breaking  and  entering  a  store 
at  night,  with  intent  to  steal,  which  fails  to  charge  that  defendant 
feloniously  entered,  and  fails  to  charge  that  he  did  break,  and  enter 
with  burglarious,  or  felonious  intent  to  steal,  etc.,  is  fatally  defective. 

State  vs.  Curtis,  814. 

No  indictment  is  valid  which  does  not  contain  an  indorsement  of  the 
special  crime  charged,  followed  by  the  words  "a  true  bill,"  and 
signed  by  the  foreman  of  the  grand  jury  in  his  oflQcial  capacity,  in 
the  presence  of  the  grand  jury.        State  vs.  Israel  Morrison,  817. 

Where  a  party  is  tried  for  perjury,  for  having  sworn  in  a  civil  suit  that 
he  witnessed  the  sale  of  certain  property,  he  has  the  right  to  intro- 
duce in  evidence  the  judgment  of  the  court  in  said  suit  decreeing 
that  said  sale  had  been  made,  and  the  reasons  for  said  judgment 
given  by  the  court.  The  State  vs.  Elbert  Faulk,  831. 

He  has  also  the  right  to  show  by  witnesses  that  said  sale  took  place  on 
a  different  day  from  the  one  he  had  sworn  to,  even  though  the  effect 
of  such  evidence  is  to  contradict  and  discredit  another  witness  in 
the  case  without  having  laid  the  basis  for  such  contradiction,   lb. 

In  criminal  cases  it  is  not  necessary  that  there  should  be  any  foreman 
of  the  jury.  Nor  is  it  necessary  that  the  verdict  of  a  jury  should 
be  written,  or  signed.  It  is  sufficient  that  a  member  of  the  jury 
utters  the  verdict  orally.  Xor  is  it  necessary  that  the  verdict  should 
express  the  name  of  the  prisoner,  or  the  specific  crime  for  which  he 
is  condemned.  lb. 
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A  verdict  of  conviction  vflll  not  be  set  aside  on  the  ground  that  the 
State's  Attorney  refused  to  call  and  examine  three  witnesses  pres- 
ent at  the  trial  of  the  case,  and  alleged  to  be  cognizant  of  all  the 
facts  of  the  case,  when  there  is  no  averment,  in  the  bill  of  excep- 
tions that  the  accused  was  prejudiced  thereby,  and  when  there  is 
nothing  to  show  that  he  did  not  have  a  fair  and  impartial  trial 

The  State  vs.  Albert  WiUiama,  843. 

The  crime  of  murder  can  not  be  prescribed.  Time  therefore  is  not  of 
the  essence  of  that  offense,  and  therefore  the  time  stated  in  the . 
indictment  is,  in  general,  not  material.  lb. 

As  affecting  the  question  of  prescription,  as  to  prescriptible  offenseSy 
evidence  is  admissible  to  show  that  the  accused  was  a  fugitive  from 
justice,  from  the  time  the  act  charged  was  committed.  lb* 

The  General  Criminal  Statute  enacted  by  the  Legislature  of  this  State 
May  4, 1805,  did  not  adopt,  as  a  portion  of  our  law,  all  the  crimes 
and  misdemeanors  known  to  the  Common  Law  at  tliat  date.  It 
merely  adopted  the  Common-Law  definitions  of  those  ofTenses  de- 
clared to  be  crimes  by  that  act,  and  incorporated  as  a  part  of  our 
system,  the  Common-Law  mode  of  prosecution  as  to  forms  of  in- 
dictment, method  of  trial,  rules  of  evidence,  and  all  other  Common- 
Law  proceedings  in  criminal  cases.       State  vs.  Henry  SmUh,  846, 

The  crime  of  Incest,  although  denounced,  is  not  defined  by  any  statute 
of  Louisiana,  and  hence,  there  can  be  no  conviction  for  incest  under 
the  laws  of  this  State.  lb. 

An  indictment  for  larceny  which  describes  the  property  stolen  as  "ninety 
dollars  in  paper  currency  of  the  United  States  of  America,"  is  suffi- 
ciently specific.  The  value  of  the  property  need  not  be  alleged.  In 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  a 
person  convicted  of  crime  was  properly  represented  by  counsel  in 
the  lower  court.        The  State  vs.  J.  Zwrd  aliaa  J,  M.  Warren^  867, 

The  State  must  affirmatively  show  that  the  confession  made  by  an  ac- 
cused was  voluntary.  A  confession  made  by  a  prisoner  under  any 
promise  of  advantage  tiO  him,  in  consequence  of  it,  must  be  rejected. 

The  State  vs.  Lee  Johnson  et  al,  881, 

When  the  record  in  a  criminal  case  shows  that  the  grand  jury  came  into 
court  and  presented  an  indictment  in  due  form,  it  will  be  presumed, 
in  the  absence  of  specific  objection  and  affirmative  proof  to  the 
contrary,  that  the  grand  jury  was  properly  organized. 

The  State  vs.  Washington  Tazwell  et  al,  884. 

The  question  whether  a  person  tendered  as  a  member  of  a  petit  jury 
sufficiently  understands  the  English  language  to  try  the  issues  of  a 
criminal  case,  is  a  question  of  fact  confided  exclusively  to  the  decis- 
ion of  the  lower  court.  lb. 
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Being  under  the  charge  of  larceny  disqualifies  a  person  from  serving  as 
a  petit  juror.  lb. 

Because  a  confession  of  the  accused  to  a  prosecuting  witness  was  made 
in  response  to  a  question  put  by  the  witness,  the  confession  is  not 
thereby  rendered  involuntary.  lb. 

Where  the  indictment  charges  that  an  offense  was  committed  at  a  cer- 
tain hour  of  a  certain  night,  it  is  sufficient  to  prove  that  it  was 
committed  at  any  hour  during  the  alleged  night  lb. 

It  is  not  necessary,  in  order  to  convict  one  as  accessory  before  the  fact 
to  the  crime  of  burglary,  to  prove  that  the  instrument  he  furnished 
his  confederate  to  commit  the  offense  with  was  actually  used  by 
the  latter.  lb. 

The  word  '*  pants,"  in  an  indictment  for  larceny,  sufficiently  describes  a 
thing  which  may  be  the  subject  of  larceny. 

The  State  vs.  Joseph  M.  Johnson,  904. 

Where  the  jury  in  a  criminal  case  bring  in  a  verdict  not  responsive  to 
any  charge  in  the  indictment,  it  is  proper  for  the  court  to  direct 
them  to  retire,  and  bring  in  a  proper  verdict. 

The  State  vs.  Oeorge  Sales  et  al,  916. 

An  indictment  which  states  that  one  of  the  accused  did  *'  assist  and 
abet"  the  killing  and  murdering,  and  then  charges  that  he  was  "  ac- 
cessory before  the  fact  to  the  killing  and  murdering,"  is  fatally  in- 
oonsiBtent.  lb. 

The  confession  made  by  one  of  two  persons  jointly  indicted  for  the 
same  offense,  and  tried  together  by  the  same  jury,  is  not  admissible 
in  evidence  against  any  one  but  himself,  no  matter  whether  that 
confession  be  made  in  the  course  of  his  address  to  the  judge,  or  in 
form  of  a  plea  of  guilty.  The  State  vs.  Ben  Weasel  et  al,  919. 

The  verdict  of  a  jury  in  a  criminal  case  will  not  be  set  aside  on  the 
ground  that  while  the  jury  were  deliberating  on  the  case,  two  of 
the  jurors  separated  from  the  others  on  a  call  of  nature,  when  it 
appears  that  they  were  attended  by  a  deputy  sheriff  and  spoke  to 
no  one  while  they  were  out.  The  State  vs.  John  Johnson,  921. 

It  is  not  within  the  province  of  the  judge  presiding  at  a  criminal  trial  to 
give  such  instructions  to  the  jury,  after  they  have  returned  a  valid 
verdict  in  the  case,  as  shall  lead  to  a  change,  or  modification  of  the 
verdict  lb. 

When  in  a  prosecution  for  murder  based  entirely  on  circumstantial  evi- 
dence, the  State  finds  it  necessary,  as  a  link  in  the  chain  of  that 
evidence,  to  trace  to  the  accused  a  motive  for  the  homicide  in  his 
previous  quarrel  with  the  deceased,  it  is  competent  for  the  defense 
to  prove  facts  showing  similar,  or  stronger  motives  in  others  to  do 
the  same  act  lb. 
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The  statement  made  by  an  accused,  while  in  prison  on  the  charge  of 
larceny,  to  the  oflQcer  in  charge  of  him,  that  "  if  you,  (the  ofQcer), 
will  take  me  out  of  jail,  1*11  turn  up  the  money,"  is  not  admissible 
in  evidence  against  the  accused. 

The  State  vs.  THlliam  von  Sachs  et  al„  942, 

In  an  information  charging  bui^lary,  and  entering  a  house  at  night  with 
intent  to  steal,  it  is  not  necessary  to  give  the  ownership  of  the 
house.  The  State  vs.  Paul  Clifton,  951, 

Evidence  that  the  accused  was  seen  in  the  immediate  vicinity  of  the 
scene  of  the  ofTense  at  about  the  hour  he  is  charged  to  have  com- 
mitted it,  is  admissible.  lb. 

The  proper  question  to  put,  in  order  to  elicit  the  reputation  for  honesty 
of  an  accused,  is  what  is  the  general  reputation  of  the  accused  for 
honesty,  etc.;  not  what  is  his  reputation  with  those  among  whom  he 
dwelt.  16. 

When  the  jury  in  a  criminal  case  return  a  defective  verdict,  the  judge 
may  properly  so  state  to  the  jury,  and  thereupon  instruct  them  as 
to  the  form  in  which  they  should  clothe  their  verdict  But  to  ask 
them  the  question  whether  it  was  their  intention  to  find  the  accused 
guilty  of  the  crime  chained  in  the  information,  and  to  have  recorded 
as  their  verdict  the  answer  thus  elicited,  is  so  grave  an  interference 
with  the  functions  of  the  jury,  as  will  warrant  the  setting  aside  of 
the  verdict.  J6. 

When  no  bill  of  exceptions  is  taken  to  any  of  the  rulings  of  the  lower 
judge  during  the  trial  of  an  application  for  a  change  of  venue,  his 
decision  on  the  application  can  not  be  reviewed  by  this  court 

The  State  vs.  John  Williams^  1028, 

The  clerk  of  the  Criminal  Court  is  not  qualified  to  act  as  a  jury  com- 
missioner, under  the  Act  No.  44,  approved  March  8, 1877,  until  he 
has  taken  the  special  oath  prescribed  by  that  act.  His  failure  to 
take  that  oath  before  participating  in  the  drawing  of  a  jury,  vitiates 
the  drawing.  lb. 

The  State  has  a  right  to  ask  the  jurors  in  a  criminal  case,  whether  they 
have  conscientious  scruples  against  finding  a  verdict  which  would 
entail  capital  punishment.         The  State  vs.  Sarrazin  Baker,  1134. 

A  witness  in  a  criminal  case  may  be  recalled,  even  after  he  has  been  ex- 
amined and  cross-examined.  lb. 

On  the  trial  of  an  accused  for  murder  no  specific  act  of  the  deceased, 
unconnected  with  the  killing,  is  admissible  in  evidence.  lb. 

The  crime  of  manslaughter  is  prescriptible  in  one  year  from  its  com- 
mission, lb. 

The  entering  of  a  nolle  prosequi  by  the  State's  Attorney,  on  a  motion 
to  quash  an  indictment  amounts  to  a  voluntary  abandonment  of  the 
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proseoution,  in  which  case  the  indictment  will  not  have  the  effect  of 
interrupting  prescription.  lb. 

Where  the  regular  venire  has  been  exhausted  without  completing  the 
jury,  it  is  the  duty  of  the  judge,  if  the  accused  shall  so  request,  to 
order  the  sheriff  to  call  the  absent  members  of  the  regular  pan^at 
the  courthouse  door  before  the  summoning  of  talesmen  to  complete 
the  jury.  The  State  vs.  Thomas  Boss,  1154. 

It  is  not  necessary  that  the  accused,  who  is  being  tried  for  a  felony, 
should  be  present  in  court,  whenever  any  step,  no  matter  how  insig- 
nificant, is  taken  In  the  case.  The  State  va  Lou.  Outa,  1155. 

Oral  observations  addressed  by  the  judge  to  the  jury  after  the  reading 
of  hlB  written  charge  to  them,  and  which  are  not  alleged  to 'contain 
any  error,  will  not  furnish  gpround  for  a  bill  of  exception  when  not 
objected  to  at  the  time  they  were  delivered.  lb. 

In  a  prosecution  for  forging  a  certain  instrument  evidence  is  admissible 
to  show  that  the  accused  was  in  possession  of  the  instrument  on 
the  day  of  its  date,  and  that  she  presented  it  in  payment  of  goods 
purchased  by  her.  lb. 

Forging  an  order  for  merchandise  is  a  crime  under  the  law  of  this  State, 
and  punishable  as  such.    Bevised  Statutes, }  833.  lb. 

Where  in  a  criminal  case,  in  which  the  defendant  has  waived  a  jury,  the 
sentence  pronounced  on  the  defendant  is  not  responsive  to  the  de- 
cree signed  by  the  judge,  the  judgment  will  be  set  aside  and  the 
case  remanded.  The  State  vs.  lahmael  Williams,  1162. 

A  criminal  prosecution  and  conviction,  based  on  a  fatally  defective  in- 
formation, or  indictment,  will  not  interrrupt  prescription  of  the 
crime  charged.  The  State  vs.  S.  W.  Curtis,  1166, 

In  criminal  cases  an  objection  to  the  ruling  of  the  lower  court  must  be 
put  into  the  form  of  a  bill  of  exceptions,  and  the  bill  must  be  filed. 
Article  488  of  the  Code  of  Practice,  and  the  amendment  thereof,  do 
not  apply  to  exceptions  reserved  in  criminal  prosecutions. 

The  State  vs.  Wilson  Jessie,  1170. 

Where  the  information  charges  that  the  accused  wounded  another,  with 
intent  to  commit  murder,  the  jury  may  find  that  he  was  guilty  of 
inflicting  a  wound  less  than  mayhem,  with  intent  to  kill.  The  ver- 
dict is  responsive  to  the  charge.  lb. 

A  new  trial  will  be  refused  unless  it  be  shown  that  injustice  has  been 
done  to  the  accused.  lb. 

The  amendment  of  an  information  which  charges  an  "  intent  to  commit 
murder,"  to  one  which  charges  an  "intent  to  kill  and  murder" 
does  not  make  any  substantial  change  in  the  information.         16. ' 

Where  the  verdicts  returned  by  a  jury  are  informal,  the  judge  may 
properly  so  inform  them,  and  remand  them,  with  additional  instruc- 
tions, to  bring  in  another  verdict.  lb. 
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The  oootinuanoe  of  a  oiiminal  case  oaa  not  be  asked  on  the  gpround  of 
the  absence  of  material  witnesses,  when  it  is  not  shown  that  due 
diligence  was  used  to  secure  the  attendance  of  the  witnesses. 

The  State  vs.  Thomas  Ryan,  1176. 

The  widow  is  a  competent  witness  to  prove  the  dying  declarations  of 
her  former  husband.  lb. 

Threats  of  the  deceased  against  the  one  on  trial  for  killing  him,  not 
shown  to  have  been  made  in  the  presence  of  the  accused,  or  com- 
municated to  him,  are  not  admissible  in  evidence.  Ih. 

It  is  too  late,  in  a  motion  for  a  new  trial,  to  urge  objections  to  the 
charge  of  the  Judge  which  were  not  reserved  at  the  time  the  charge 
was  given.  lb. 

The  charge  in  an  information  that  the  accused  was  guilty  of  the  larceny 
of  "  the  sum  of  twenty-six  dollars  in  current  money  of  the  United 
States  of  the  value  of  <26/'  is  sufficiently  certain,  and  descriptive, 
to  warrant  a  conviction. 

State  of  Louisiana  vs.  Daniel  Monroe,  1241. 

Carnal  intercourse  with  a  female  under  twelve  years  of  age,  amounts, 
under  the  law  of  Louisiana,  to  the  crime  of  rape.  A  girl  less  than 
twelve  years  old  is  incapable  of  giving  consent. 

Tlis  Stale  vs.  mke  TUman,  1249. 

SXL  offenses  not  capital,  may  be  prosecuted  on  information. 

The  State  vs.  Cooley  Newton  et  al,  1253, 

In  an  information  charging  that  the  defendant  did  feloniously  break 
into  a  dwelling-house  at  night  with  intent  to  kill,  it  is  not  necessary 
to  charge  that  he  did  it "  burglariously,"  cr  "  without  being  armed,'* 
or  **  without  assaulting  any  person  lawfully  in  the  house,"  or  to  set 
forth  the  name  of  the  person  the  burglar  intended  to  kilL         lb. 

The  fact  that  the  accused  attempted  to  escape  from  prison  a  few  days 
before  his  trial,  on  a  charge  of  murder  is  admissible  in  evidence. 
The  time  of  the  attempt  is  not  material,  as  bearing  on  the  question 
of  its  admissibUity. 

The  State  vs.  James  Beatty,  alias  Wm,  Brown,  et  oZ.,  1266. 

The  State  may  introduce  evidence  to  prove  contradictory  statements 
made  by  the  defendant's  witness  at  another  time.  lb. 

Unsworn  statements  made  after  the  trial  of  a  criminal  case  by  one  of 
the  jurors  in  the  case,  going  to  impeach  his  own  verdict,  or  to  show 
misconduct  in  the  jury,  are  not  admissible  in  evidence  on  the  appli- 
cation for  a  new  trial  lb. 

When,  on  the  application  of  the  counsel  of  an  accused  on  trial  for  mur- 
der, the  judge  promises  to  put  his  charge  to  the  jury  in  writing,  and 
up  to  the  close  of  the  trial  has  failed  to  do  so,  the  mere  fact  that 
the  counsel  for  the  accused  renounced  his  right  to  a  written  charge. 
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for  fear  that  the  additional  delay  necessary  to  enable  the  judge  to 
write  out  his  charge  might  prejudice  the  jury  against  the  accused^ 
will  not  impair  the  right  of  the  accused  to  a  new  trial  on  the  ground 
that  the  judge  failed  to  give  the  written  charga 

The  State  vs.  James  Swayze^  1323. 

This  court  will  grant  new  trials  in  criminal  cases^  but  only  on  pure  ques- 
tions of  law.  lb. 

The  charge  of  the  judge  in  a  criminal  case  that  "where  the  killing  is- 
proved,  malice  is  presumed  by  the  law  from  the  fact  of  killing,"' 
is  erroneous.  It  is  from  the  surrounding  circumstances,  and  not 
from  the  act  of  killing  that  malice  is  to  be  inferred^  and  to  be  in- 
ferred by  the  jury,  and  not,  as  an  implication  of  law,  to  be  applied 
by  the  court  Ih. 

The  State  has  no  right,  on  cross-examination  of  the  defendant's  witness,, 
to  question  the  latter  as  to  any  fact  not  connected  with  the  matters^ 
stated  by  him  in  his  direct  examination.  *  Ih. 

The  judge  presiding  at  a  criminal  trial  has  no  authority  to  state  in  the 
hearing  of  the  jury,  that  a  certain  explanation  given  by  a  witness 
for  the  State  **  was  a  most  important  and  material  explanation." 

lb. 

In  order  to  convict  a  person,  indicted  unc^er  section  795  of  the  Bevised 
Statutes  of  1870,  for  biting  off  an  ear,  it  must  be  shown  that  a  suffi- 
cient portion  of  the  ear  was  maliciously  severed  from  the  body  of 
the  injured  person  by  the  accused,  to  attract  observation,  and  im- 
pair comeliness.  The  State  vs.  Moses  Harrison^  1329. 

No  appeal  can  be  taken  in  a  criminal  case  after  the  expiration  of  the 

term  of  court  during  which  the  sentence  in  the  case  was  rendered* 

The  State  vs.  William  Harris,  1340. 
CUMULATION  OP  SUITS. 

See  Fbactice  and  FLBADma. 

CURATOR  AD  HOC. 

Except  in  cases  of  attachment,  where  the  law  fixes  the  fee  of  a  curator 
ad  hoc,  the  court  can  not,  ex  parte,  assess  and  order  to  be  paid  the 
fees  of  such  an  officer. 

State  ex  ret  Louisiana  Board  of  Trustees  for  the  Blind  vs.  the 
Judge  of  the  Sixth  District  Court,  1026. 
DAMAGES. 

Where  the  evidence  shows  that  the  plaintiff,  who  was  injured  by  a  col- 
lision with  a  railroad  car,  contributed  by  his  own  fault  to  bring- 
about  the  collision,  he  can  not  recover  damages  from  the  railroad 
company  on  account  of  the  injury,  even  though  the  employees  of 
the  company  were  partly  in  fault 

Christian  Schwartz  vs.  the  Crescent-City  Bailroad  Company,  15. 
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If  the  party  who  has  contracted  to  deliver  a  certain  thing  at  a  fixed 
price  makes  a  tender  of  it  at  the  proper  time,  and  the  party  who 
has  contracted  to  receive  the  thing  refuses  to  receive  it,  the  former 
may  recover  from  the  latter  whatever  damages  are  proved  to  have 
directly  flowed  from  the  latter's  breach  of  contract 

Bartley  vs.  City  of  New  Orleans,  264, 

Whoever  claims  damages,  based  on  a  deprivation  of  prospecfcive  profits^ 
must  establish  such  facts  in  evidence  as  will  enable  the  court  to  fix 
with  certainty  the  amount  of  the  deprived  profits.  Ih, 

Where  in  an  action  for  damages  on  account  of  injury  done  to  certain 
property,  the  decree  of  this  court  merely  declares  that  the  defend- 
ant is  responsible  for  certain  damages,  it  does  not  amount  to  & 
judgment  for  the  amount  of  those  damages  in  favor  of  the  plaintiff,, 
who  has  neither  alleged,  nor  proved  that  he  was  the  owner  of  the 
injured  property.  In  such  case  the  defendant  is  entitled  to  allege^ 
and  to  introduce  any  pertinent  evidence  to  prove  the  nature,  and 
limitations  of  the  plaintiff's  rights  in  the  injured  property;  and  in 
no  event  can  he  be  held  for  a  greater  proportion  of  the  damages 
than  the  nature  and  extent  of  the  plaintiff's  rights  in  the  property 
would  equitably  entitle  him  to  claim.        Burbank  vs.  Harris,  487. 

Neither  the  heirs  of  a  deceased  wrongdoer  nor  his  widow  in  community 
can  be  held  liable  in  vindictive  damages  for  any  wrong  committed 
by  him,  when  no  suit  for  damages  has  been  instituted  before  his. 
death.  The  measure  of  their  liability,  in  such  cases,-  is  the  actual 
damage  done  to  the  person  or  property  of  the  sufferer. 

Hillary  Edwards  vs.  Wm,  Ricks  et  al,  926, 

Before  a  party  can  be  held  in  damages  for  failing  to  do  what  he  has- 
contracted  to  do,  he  must  be  put  in  default  by  a  written  demand,  or 
a  verbal  demand  in  the  presence  of  two  witnesses. 

State  ex  rel,  Schwing  vs.  Fontelieu,  1125. 

On  the  dissolution  of  an  injunction  issued  at  the  instance  of  a  curalor 

ad  hoc,  damages  will  not  be  allowed  against  the  absent  plaintiff ;  nor 

against  the  curator  representing  him,  when  it  appears  that  the- 

curator  acted  conscientiously. 

Cf)bb  vs.  Ricliardson,  Sheriff,  1228. 

The  owner  of  a  plantation  is  not  liable  for  damages  to  an  adjoining 
plantation  caused  by  works  erected  on  his  own  plantation,  in  order 
to  prevent  its  inundation  by  a  destructive  overfiow  of  the  Missis- 
sippi river;  more  especially  when  the  owner  of  the  adjoining  place 
refused  to  co-operate  in  a  common  work  for  the  protection  of  both 
places.  E.  E.  Mailhot  vs.  Robert  Pugh,  1359. 

One  can  not  claim  indemnity  for  damages  which  he  has  contributed  to 
bring  about  by  his  own  negligence,  or  culpable  indolenca  lb. 
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DATION  EN  PAIEMENT. 
See  GiviNa  in  Patmeivt. 

DEDICATION  TO  PUBLIC  USE. 

If  it  appears  from  a  sorutiay  of  all  the  provisions  of  an  act  of  donation 
inter  vivos  that  it  was  the  real  intention  of  the  donor,  and  of  the 
donees,  that  the  land  conveyed  by  the  act  should  be  dedicated  to 
public  use,  such  land  will  be  held  as  thus  dedicated. 

BoUce  Jury  of  the  Pansh  of  Plaquemines  vs.  FouXhowse  et  oL,  64. 

Property  dedicated  to  public  use  is  not  liable  to  seizure  and  sale. 

Property  held  by  a  municipal  corporation  in  trust  for  public  uses  can 
not  be  alienated  by  the  corporation,  nor  subjected  to  seizure  and 
sale  by  any  of  its  creditors.  lb. 

"Where  a  oertahi  tract  of  land  has  been  dedicated  to  public  use— the 
whole  of  it  remains  thus  dedicated,  although  only  a  part  has  beea 
actually  put  to  public  use.  Nor  is  this  dedication  at  all  impaired 
because  a  part  of  the  land  has  been  temporarily  leased  to  private 
individuals.  lb. 

liand  which  has  been  donated  to  a  parish  and  dedicated  to  public  use, 

can  not  be  seized  for  any  debt  due  by  the  parish. 

Howard  McKniglU  vs.  the  Parish  of  Qrani,  36L 
DEFAULT. 

See  Contbacts  and  Damages. 
DEFAULT-JUDGMENT  OF. 

See  Judgments. 
DEPOSITARY. 

A  depositary  may  show  by  parol  evidence  that  the  money  deposited 
with  him,  and  for  which  he  had  given  his  written  receipt,  was  com* 
posed  of  certain  bank  bills. 

Uranie  B&ard  vs.  Vincent  Boagni,  1125. 
Jl  depositary  is  not  liable  for  any  depreciation  in  the  value  of  bank  bills 
deposited  with  him,  unless  it  appears  that  the  depreciation  has  pro- 
ceeded from  his  fault,  or  has  occurred  after  he  was  in  default  to 
restore  the  deposit  lb. 

DOMICILE. 

l^hen  a  party  has  made  no  declaration  of  residence,  as  provided  for  in 
article  forty-two  of  the  Civil  Code,  the  proof  of  fact  and  intention, 
as  regards  the  question  of  domicile,  is  left  to  the  circumstances  of 
each  case.  Evans  and  Husband  vs.  Payne  &  Harrison,  498. 

^here  a  defendant  resides  alternately  in  different  parishes,  without  hav- 
ing made  a  declaration  of  residence,  he  must  be  cited  where  he 
appears  to  have  his  principal  establishment  or  habitual  residence. 
If  his  residence  in  each  parish,  appears  to  be  nearly  of  the  same 
nature,  he  may  be  dted  in  either  parish,  as  the  plaintiff  may  elect 

lb. 
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A  party  can  not  be  compelled  to  appear  and  answer  to  a  suit  brought 
against  him  in  any  other  district  court  but  that  of  the  parish  of  his 
domldla 

State  ex  reL  Thomas  W.  Nelson  vs.  Alexander  V.  Faumet,  As- 
seaaor,  et  al.,  1103. 

DONATIONS  INTER  VIVOS. 

A  donation  inter  vivoe  of  movable  property  can  only  be  made  in  two 
ways :  by  act  before  a  notary  and  two  witnesses,  or  by  actual  man- 
ual delivery;  and  one  who  claims  a  movable  in  virtue  of  a  donation, 
must  prove  that  the  donation  was  spedflcally  made,  in  one  or  the 
other  of  those  two  ways. 

Mrs,  Mary  H,  Mrkpatrick,  Wife  of  O'Brien,  vs.  Finney  A  Byrnes 
et  cU.,  223. 

One  who  has  made  a  donation  inter  vivos  of  immovable  property  to  his 
concubine,  can  not,  on  the  latter's  death,  recover  the  property,  on 
the  ground  that  the  donation  violated  a  prohibitory  law,  and  was 
opposed  to  good  morala 

Bobert  Monatt  vs.  E.  T.  Parker,  Public  Administrator,  585. 

When  the  condition  on  which  a  donation  w^  made  has  not  been  com- 
plied with,  the  donation  may  bevip^oked,  whether  the  property 
donated  be  in  the  possession  of  the  donee,  or  of  a  transferee  of  the 
donee.  Eskridge  vs.  Farrar,  718. 

EERORS  OF  LAW. 

See  C!oKTBAars. 

ESTOPPEL, 

Whoever  by  word  or  act,  purposely  persuades  another  that  a  certahi 
state  of  things  exists,  which  induces  him  to  act  so  as  to  alter  his 
previous  position,  is  estopped  from  denying  the  existence  of  that 
state  of  things.  Montague  et  aL  vs.  Weil  &  Bro.,  50, 

The  owner  of  property  which  has  been  illegally  seized  under  a^.  fa.  and 
offered  for  sale,  will  forfeit  his  claim  for  damages  on  account  of  the 
illegal  seizure,  if  he  himself  has  so  acted  as  to  countenance  the  sale 
of  the  property  under  such  seizure.  Bevens  vs.  Weill,  185, 

The  drawee  is  not  estopped  from  disproving  erroneous  statements  made 
by  him  to  the  holder  of  a  draft  as  to  the  amount  of  the  drawer's 
funds  in  his  hands,  or  as  to  the  extent  of  his  claim  on  those  funds, 
when  his  statements  have  not  induced  the  holder  to  alter  his  posi- 
tion to  his  prejudice.       Marque2e  &  Co,  vs.  Fernandei  &  Ck>.,  195, 

The  allegation  of  a  plaintiff  in  a  suit  to  recover  property,  (alleged  to  be 
unlawfully  in  the  defendant's  possession)  that  he  bad  bought  the 
property,  but  had  never  paid  for  it,  and  hence  that  it  stUl  belonged 
to  the  vendor,  is  not  a  disclaimer  of  title,  which  can  be  pleaded  by 
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defendant  in  estoppel,  in  a  subsequent  suit  to  recover  the  property, 
brought  by  the  legal  representative  of  the  plaintiiSs. 

Mary  M,  Pendegast,  Administratrix,  vs.  Geo.  Schawtz  et  al,  590. 
A  defendant  can  not  dispute  the  title  of  the  person  under  whom  he 

holds.  Ih. 

Defendants,  (having  been  sued  in  a  corporate  capacity),  after  appearing 
in  their  corporate  name,  and  filing  an  exception  and  an  answer,  and 
plea  in  reconvention,  are  estopped  from  disputing  their  corporate 
capacity. 

John  K  Jones  vs.  Trustees  of  the  Conffregatum  of  Mount  Zion, 
711. 
Parties  are  estopped  from  denying  admissions  or  declarations  deliber- 
ately made  by  them  in  judicial  proceedings. 

Walter  C,  Compton  vs.  vHlliam  L.  Sandford,  838. 
When  the  owner  of  an  immovable  is  present  at  a  public  sale  of  the  same, 
and  tacitly  assents  to  its  being  sold  as  the  property  of  another,  he  is 
thereby  estopped  from  subsequently  disputing  the  title  and  posses- 
sion of  the  bona  Ude  purchaser. 

M.  H.  Lippmins  vs.  A.  McOraniet  1231. 
A  party  who  In  one  suit  set  up  a  title  of  ownership  to  certain  property, 
is  not  thereby  estopped  from  afterward  claiming  mortgage  rights  on 
the  property,  as  against  one  who  in  the  former  suit  denied,  and  con- 
tested his  title  as  owner,  and  who  was  in  no  way  injured,  or  induced 
to  change  his  position  by  the  claim  of  ownership  set  up  in  the 
former  suit. 

John  Cliaffe  db  Bro.  vs.  Joseph  Morgan.    J.  P.  Shultz,  Intervenor^ 
1307. 
EVIDENCE. 

Extracts  from  the  judgment  of  another  court  are  not  admissible  in  evi- 
dence, in  order  to  show  the  force  and  elTect  of  the  judgment  A 
certified  copy  of  the  entire  judgment,  together  with  all  the  pleadings 
that  led  up  to  it,  must  be  put  in  evidence. 

Oest  &  Atkinson  vs.  N.  0.,  SL  Louis,  and  Chicago  Bailroad  Com- 
pany, 28. 
Where  the  validity  of  a  wife's  title  to  property  bought  by  her  during 
marriage  is  assailed,  and  the  property  is  claimed  by  the  husband's 
creditors  as  community  property,  the  wife  may  prove  by  parol  evi- 
dence that  the  property  was  purchased  by  her  with  her  separate 
funds.  Succession  of  Pinard  vs.  Holten  et  aL,  167. 

Testimony  given  by  a  witness  in  one  trial  can  not  be  introduced  to  im- 
peach his  evidence  given  in  a  subsequent  trial,  unless  a  proper 
foundation  for  it  is  laid  by  stating  to  the  witness,  at  his  examination 
on  the  second  trial,  what  he  had  testified  on  the  former  trial.    lb. 
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Frima  facie,  the  sale,  or  dation  en  paiement  of  property,  made  by  a 
debtor  to  his  creditor,  to  pay  a  debt  much  smaller  in  amount  than 
the  value  of  the  property  transferred,  at  the  time  when  the  property 
is  in  imminent  danger  of  being  seized  by  the  sheriff  in  favor  of  a 
lessor,  is  fraudulent ;  and.  the  burden  of  proof  is  on  the  party  claim- 
ing under  such  sale,  or  dation,  to  prove  its  bona  fide  character. 

Bobert  Worrell  vs.  James  K  Vwkers,  202. 
Under  the  allegation  of  fraud,  or  simulation,  touching  a  transfer  of 
property,  every  surrounding  circumstance  bearing  on  the  transfer  is 
admissible  in  evidence,  and  will  be  considered  in  passing  on  the 
character  of  the  assignment  lb. 

Whether  the  journals  of  the  Houses  of  the  Legislature  are  admissible 
in  evidence  to  prove  that  a  certain  act  was  passed  in  disregard  of 
the  constitutional  forms  necessary  to  give  it  validity  as  a  law,  is  an 
open  question  before  this  court. 

Choppin  &  Beard  vs.  Louisiana  Levee  Co.,  345. 
Dying  declarations  made  by  a  deceased  person  under  a  sense  of  imme- 
diate and  impending  death  are  admissible  in  evidence. 

The  State  vs.  Judge  Spencer,  362. 
Until  traversed  and  disproved,  the  declarations  of  the  sheriff  in  his  re- 
turn on  a  writ  of  f^  fa.  are  taken  to  be  true. 

Finard  vs.  George,  384. 
Parol  evidence  is  admissible  to  prove  the  transfer  to  a  third  person  of  a 
legatee's  interest  in  a  succession. 

State  ex  reL  Hartwell  vs.  Jumel,  Auditor,  422. 
This  court  will  presume  that  the  seal  used  by  one,  who  styles  himself » 
without  contradiction,  a  commissioner  of  Louisiana,  in  authenticat- 
ing an  affidavit  made  before  him,  as  commissioner,  was  the  seal  of 
a  commissioner  of  Louisiana^  \mtil  the  contrary  is  clearly,  and  spe- 
cifically shown  to  this  court. 

Tunstall  vs.  the  Parish  of  Madison,  47U 
Documents  annexed  to  and  incorporated  with  the  answers  filed  by  a 
garnishee  are  thereby  properly  in  evidence,  as  part  of  his  answers. 

Meyer  vs.  Deffarge,  548. 
Answers  of  a  garnishee  are  a  part  of  the  pleadings,  and  are  before  the 
court  without  the  necessity  of  being  formally  offered  in  evidence. 

16. 
^cer^.— Whether  the  consolidated  statement,  or  returns  of  a  super- 
visor of  registration  might  not  be  receivable  in  evidence  in  an  election 
contest  as  secondary,  or  even  as  the  best  evidence,  in  the  absence 
or  loss  of  the  returns  of  the  commissioners  of  election. 

State  vs.  Anderson,  557. 
The  holder  of  a  duly  paraphed  moitgage  note,  on  which  certain  credits 
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are  indorsed,  is  entitled  to  proceed  by  executory  process  for  the 
balance  of  the  note,  against  the  mortgaged  property,  and  the  pur- 
chaser of  the  property,  whose  assumption  of  the  payment  of  the 
note  appears  by  a  notarial  act  of  mortgage  containing  the  pact  de 
non  alienando.  If  such  purchaser  has  gone  into  bankruptcy,  and 
is  represented  by  an  assignee,  the  certificate  of  a  register  in  bank- 
ruptcy is  sufficient  evidence  of  the  assignee's  appointment  and 
acceptance.  Dobel  vs.  DelavaUade,  604, 

When  a  bond  sued  on  is,  from  the  manner  of  its  indorsement,  payable 
to  bearer ;  or  the  defendant  tacitly  acknowledges  the  title  of  the 
plaintiff ;  or  no  adverse  title  is  pleaded,  or  suggested  in  the  printed 
argument  of  defendant's  counsel ;  or  when  defendant  merely  pleads 
the  general  issue,  the  genuineness  of  the  signature  to  the  bond  is 
thereby  admitted,  and  no  proof  of  the  payee's  indorsement  is  nec- 
essary. Leaamer  &  Binder  vs.  tlie  Board  of  Liquidation^  611, 

When  an  act  under  private  signature  is  permitted  to  be  read  in  evidence, 
without  objection,  proof  of  its  execution  is  waived.  lb. 

When  no  statement  of  facts,  showing  what  evidence  was  introduced  on 
the  trial  of  the  case  below,  is  submitted  to  this  court,  it  will  be  pre- 
sumed that  the  Judge  a  quo  proceeded  on  proper  evidence. 

The  State  vs.  ff.  S.  Nicol,  Jasper  Bowman,  et  a/.,  628. 

Parol  evidence,  even  when  not  objected  to,  is  not  admissible  to  prove 
that  the  owner  of  real  estate  agreed  that  it  should  be  sold  as  the 
property  of  a  third  person.  Logan  vs.  Herbert,  727. 

Where  a  daUon  en  paiement  by  a  husband  to  his  wife  is  attacked,  after 
the  wife's  death,  as  fraudulent,  the  husband  is  a  competent  witness 
for  the  wife's  succession,  to  prove  the  amount,  and  verity  of  his 
wife's  claims  against  him. 

Lehman,  Abraham  &  Co.  vs.  Levy,  715. 

The  contents  of  a  judgment  may  be  proved  by  parol,  when  the  loss  of 
the  court  records  containing  the  judgment  has  been  accounted  for» 

Sharkey  vs.  Bankston,  891. 

A  contract  of  mandate  for  the  purchase  of  real  estate  can  not  be  proved 
by  parol  evidence,  even  when  fraud  in  the  alleged  agent  is  set  up. 
Fritz  Hackenburg  vs.  Mrs,  C.  Garstkamp,  Tutrix,  et  al,  898. 

Extra  judicial  admissions  and  confessions  of  a  party  can  not  be  proved 
by  parol,  in  a  case  where  testimonial  proof  is  inadmissible.       lb. 

The  contents  of  a  written  promise,  or  admission  can  not  be  proved  by 
parol,  until  its  destruction,  or  its  loss,  and  proper  efforts  to  recover 
it,  have  been  shown.  Succession  of  Woods,  1002. 

Parol  evidence  is  admissible  to  prove  that  a  written  contract  was  signed 
under  the  influence  of  force  or  violence. 

Moo7'e  &  Coleman  vs.  Rush,  1157. 
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He  who  contends  that  be  is  exonerated  from  an  obligation  on  which  he 
is  sued,  must  prove  the  payment,  or  the  fact  which  has  extinguished 
the  obligation.  M.  L.  Scavel  vs.  F.  M.  QUI,  1U07. 

The  testimony  of  a  party  to  a  suit  may  be  taken  under  commission,  like 
that  of  any  other  witness. 

McLear  &  Kendall  vs.  Succession  of  J.  L,  Hunsicker,  1225, 

Evidence  in  proof  of  a  claim  is  admisdible,  although  it  may  appear,. 
prima  facie,  that  the  claim  is  prescribed. 

Succession  of  J.  W.  Zackarie,  on  Opposition  of  City  of  New  OT" 
leans  et  ah,  1260. 

The  fact  that  tax-bills  have  been  filed  in  court  is  not  proof  that  suit  has 
been  brought  on  them.  lb. 

The  question  of  simulation  when  put  at  issue  in  any  case,  will  be  deter* 
mined  by  a  review  of  all  the  surrounding  facts. 

N.  Fass  vs.  Rice  Bros.  £  Co.,  1278. 

The  husband  is  incompetent  to  testify  in  a  suit  brought  by  the  wife  for 
a  separation  of  property.  WiUis  vs.  Ward,  1282. 

An  order  of  seizure  and  sale  may  issue  on  a  note  and  mortgage  when 
neither  has  any  United  States  internal  revenue  stamps  on  it.  Neither 
the  allegation  nor  proof  of  a  previous  demand  for  payment,  or 
presentment  at  a  particular  place  is  necessary  to  obtain  executory 
process,  although  the  note  is  payable  at  such  a  place,  when  the  note 
is  secured  by  mortgage  importing  a  confession  of  judgment. 

Pargaud  vs.  lUchardson,  1286. 

Parol  evidence  is  inadmissible  to  prove  a  promise  to  pay  the  debt  of  a 
third  person.  Hamilton  et  al  vs.  Hodges  et  al,  1290. 

The  ratification  of  a  contract  can  only  be  deduced  from  facts,  when 
those  facts  evince  clearly,  and  absolutely,  the  intention  to  ratify. 

lb. 

A  bill  of  exceptions  need  not' be  taken  to  the  rulings  of  the  court  in  civil 
suits.  It  is  only  necessary  to  note  the  exceptions  in  the  note  of 
evidence.  Lafayette  Fire  Insurance  Co.  vs.  Remmers,  1347. 

A  party  objecting  to  evidence  offered  in  the  court  below  must  see  that 
the  objections  are  stated  in  the  note  of  evidence;  otherwise  this 
court  will  not  consider  them.  76. 

EVIDENCE  ON  APPEAL. 

See  Appeal. 

EVIDENCE  IN  CRIMINAL  CASES. 
See  Criminal  Law. 

EXCEPTIONS. 

Spe  Practice  and  Pleading. 
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EXECUTION  OF  JUDGMENTS. 

An  adjudication  of  property  uader  a  judgment  subsequently  annulled 
by  a  regular  decree  of  court,  conveys  no  title. 

BiUgery  vs.  Ferguson,  84, 

Where  property,  within  the  parish  of  Orleans,  has  been  seized  by  the 
sheriff  under  a  writ  of  fi.  fa,  and  remains  in  his  hands  unsold  until 
the  return  day  of  the  writ,  he  must,  in  order  thereafter  to  legally 
hold  the  property,  and  thus  maintain  on  it  the  lien  acquired  to  the 
creditor  by  his  seizure,  make  due  return  of  the  writ  on  its  return- 
day,  and  cause  the  clerk  of  the  court  to  make  and  give  to  him  a 
duly  certified  copy  of  the  writ,  within  twenty-four  hours  after  the 
return  of  the  original.  Otherwise,  the  sheriff  will  be  without  author- 
ity thenceforth  to  maintain  the  seizure.  lb. 

Where  the  attorney  of  the  plaintiff  in  execution  instructs  the  sheriff  to 
make  a  return  of  nulla  bona,  it  relieves  the  sheriff  from  the  necessity 
of  calling  on  the  plaintiff  to  point  out  property  of  the  defendant 

Hnard  vs.  George,  384. 

A  seizure  under  >l.  fa.  of  property  bearing  rents  includes  a  seizure  of 
•   the  rents.  Summers  &  Brannins  vs.  dark,  436. 

When  the.  sheriff  makes  a  return  of  a  writ  of  fi.fa.  under  which  he  has 
seized  certain  property  after  the  return-day  of  the  writ,  and  retains 
a  copy  of  the  writ,  written  by  himself,  it  is  not  necessary  that  he 
should  append  to  the  copy  his  certificate  of  its  correctness,  in  order 
to  enable  him  to  make  a  valid  sale  of  the  seized  property.  Under 
such  circumstances,  the  return  of  the  writ  after  its  return-day  will 
not  affect  the  validity  of  the  sala  Briant  vs.  Hebert,  11^7. 

An  appellant  in  whose  favor  a  certain  sum  of  money  has  been  awarded 
by  the  judgment  of  the  lower  court,  may  at  any  moment  abandon 
his  appeal,  and  enforce  the  judgment  appealed  from. 

Eliza  Snider  ei  al  vs.  W.  K  Chllins,  Sheriff,  et  al,,  1236. 

Where  two  creditors  holding  the  promissory  notes  of  their  debtor 
secured  by  one  mortgage  on  the  latter's  plantation,  sue  on  their 
notes  and  obtain  personal  judgments,  and  each  seizes  under  Skfufcu 
the  crop  grown  on  the  plantation,  and  the  proceeds  of  the  crop  are 
held  (under  an  agreement  between  the  seizhig  creditors  which  makes 
no  mention  of  any  privilege  or  pledge  on  the  crop  claimed  by  either 
creditor)  to  await  the  adjudication  of  their  claims  under  their 
seizures,  the  creditor  making  the  first  seizure  will  acquire  a  prefer- 
ence. Edward  J.  Gay  &  Co.  vs.  Francis  W.  Pike,  1332. 

EXECUTORS. 

See  Administrators. 

EXECUTORY  PROCEEDINGS. 

See  Seizure  and  Sale. 
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EXEMPTIONS— FEOM  TAXATION. 

See  Taxation. 

EXEMPTIONS— FEOM  SEIZURE. 

The  exemptions  of  property  from  seizare  provided  for  by  article  644  of 
the  Code  of  Practice,  and  by  the  acts  of  1872  and  1874,  do  not  ap- 
ply in  favor  of  lessees,  as  against  their  lessors. 

Duncan  Stewart  vs.  Charles  Lacoume,  157, 

A  partnership  is  not  within  the  language  or  intendment  of  the  exemp- 
tion law,  and  hence  none  of  the  property  of  a  partnership  is  exempt 
from  seizure. 

Wfnte  &  Barret  vs.  Wm.  Heffner,  Shenff,  et  al.,  1280, 

FACTORS. 

See  Principal  and  Agent. 

FAMILY  MEETING. 
See  Succession. 

GARNISHMENT  AND  GARNISHEES. 

liands  situated  in  another  State  can  not  be  seized  in  a  garnishment  pro- 
ceeding instituted  here. 

George  W,  Bancker  vs.   W.  Harrington  dt  Co,  et  al    Temple  S. 
Coons  &  Co,,  Interveners,  136, 

Inhere  a  garnishee  sets  up  in  his  answers,  that  the  judgment  debtor's 
one  third  interest  in  the  property  seized  in  the  garnishee's  hands 
was  sold  and  transferred  to  a  third  person  before  interrogatories 
were  served  on  him,  a  subsequent  judgment  annulling  the  sale  of 
the  seized  property  as  simulated,  and  fraudulent,  will  not  render  the 
garnishee  liable  for  the  whole  amount  of  the  judgment  creditor's 
debt,  but  only  for  the  value  of  the  debtor's  interest  in  the  seized 
property.  Meyer  vs.  Deffarge,  548, 

GIVING  IN  PAYMENT. 

A  fixed  price  is  as  essential  to  the  validity  of  a  giving  in  payment,  as  it 
is  to  a  sale.  Lovell  vs.  Payne,  511. 

A  dation  en  paiement  of  property  unaccompanied  by  its  delivery,  is  void. 

Queyrome  &  Bois  vs.  Thibodeaux,  1114, 

A  dation  en  paiement  made  by  a  father  to  his  children,  by  which  he 
divests  himself  of  all  means  of  support,  is  void.  lb. 

A  dation  en  paiement  made  by  a  debtor  which  leaves  him  nothing  with. 

which  to  pay  his  other  debts,  thus  making  him  insolvent,  is  void. 

lb. 
■GUARANTY, 

Where  the  language  of  a  guaranty  addressed  to  a  factor  is,  *'  I  am 
willing  to  go  his  security  for  the  amount  of  twenty-five  hundred 
dollars,"  it  is  not  what  is  termed  a  continuing  guaranty.  It  only  em- 
braces the  first  $2500  of  money  advanced,  or  goods  furnished  to  the 
person  in  whose  favor  the  guaranty  is  given.  The  factor  thus  guar- 
92 
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anteed  is  legally  bound  to  apply  to  the  guaranteed  debt,  and  for  the 
discharge  of  the  guarantor,  the  first  payments  received  by  him  from 
the  person  in  whose  favor  the  guaranty  was  given. 

Ben  Gerson  vs.  G.  W,  &  G.  M.  Hamilton,  737. 

HABEAS  CORPUS. 

The  power  of  this  court  to  issue  writs  of  habeas  corpus  being  confined 
to  cases  when  we  may  have  appellate  jurisdiction,  although  no  ap- 
peal be  actually  pending,  it  follows  that  we  can  not  issue  such  a  writ 
in  a  case  where  no  fine  has  been  imposed,  and  the  sole  proceeding  In 
which  the  writ  is  asked  is  a  sentence  of  the  lower  court  condemning 
the  petitioner  to  imprisonment  for  contempt 

James  Wood  to  the  Court,  672, 

HOMESTEAD. 

Where  a  necessitous  widow  dies,  without  having  received  her  portion  of 

$1000,  under  the  act  of  1852,  her  major  heirs  can  not  claim  that 

portion  from  the  husband's  succession.    Only  her  children,  and  her 

remoter  descendants,  who  are  minors  and  necessitous,  are  entitled 

to  claim  such  portion. 

8uccessio7i  of  John  Durkin,  669. 

Minors  under  the  tutorship  of  their  father  do  not  come  within  the  terms 
of  the  homestead  act. 

Duncan  Greig,  Tutor,  vs.  H,  Eastin,  Sheriff,  et  al,  1130. 
Property  held  in  indivision  can  not  be  the  object  of  a  homestead  right 

lb. 
The  homestead  law  of  1865  does  not  give  to  the  family  of  a  debtor  any 
such  rights  in  his  property  as  will  prevent  him  from  making  valid 
confessions  of  judgment  on  debts  that  are  prescribed. 

W.  C,  Martin  vs.  H.  W.  Klrkpatrick,  Sheriff,  et  al,  1214. 
Homestead  laws  exempting  property  from  seizure  and  sale  are  wholly 
inoperative  and  void  as  to  debts  created  before  the  passage  of  such 
laws.  lb. 

HUSBAND  AND  WIFE. 

A  transfer  or  donation  to  his  wife  of  furniture,  or  other  property  made 
by  an  insolvent  husband  is,  prima  facie,  fraudulent  and  simulated  ; 
and  such  property  may  be  seized  by  the  husband's  creditors,  and  if 
seized,  the  burden  will  be  on  the  wife  to  prove  the  real,  and  the  bona 
fide  character  of  the  assignment. 

Kirkpatrick  vs.  Finney  &  Byrnes  et  al.,  223. 

The  validity  of  a  dation  en  paiement  made  by  the  husband  to  the  wife, 
to  satisfy  a  judgment  obtained  by  the  wife  against  him,  will  not  be 
impaired  by  the  fact  that  the  judgment  was  a  mere  consent  one, 
resting  on  no  evidence,  when  it  is  shown  aliunde  that  the  wife's 
claims,  on  which  the  judgment  purported  to  rest,  are  legal  and  real; 
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such  for  example,  as  claims  for  her  dotal,  or  paraphernal  effects, 

alienated  by  the  husband. 

Lehman,  Abraham  &  Co.  vs.  Levy^  743. 

Neither  the  pecuniary  embarrassment,  nor  the  actual  insolvency  of  the 
husband,  is  any  obstacle  to  a  transfer  by  the  husband  to  the  wife,  in 
good  faith,  for  the  replacing  of  her  money,  or  property,  used,  or 
alienated  by  him.  lb. 

A  judgment  of  separation  of  property  between  husband  and  wife  which 
is  not  executed  is  utterly  null  and  void.  lb. 

The  failure  of  a  wife  to  execute  a  judgment  of  separation  of  property, 
which  she  has  obtained,  will  not  impair  or  prejudice  any  claim  she 
may  have  against  her  husband.  lb. 

It  will  be  assumed  that  the  property  transferred  by  the  husband  to  the 
wife,  to  replace  her  dotal  or  paraphernal  effects,  is  fairly  appraised 
in  the  act  of  transfer,  until  the  contrary  is  shown  by  the  party  at- 
tacking the  transfer.  lb. 

HYPOTHECARY  ACTION. 

The  prayer  of  a  petition  that  the  sale  of  a  certain  immovable  be  declared 
void,  and  that  the  property  quoad  the  plaintiff's  rights  be  decreed  to 
belong  to  a  certain  third  person,  will  not,  in  the  absence  of  any  de- 
mand for  a  seizure  and  sale  of  the  property,  constitute  the  action 
an  hypothecary  one.  Logan  vs.  Hubert,  727. 

The  hypothecary  action  can  not  be  maintained  unless  the  evidence  shows 
that  amicable  demand  on  the  debtor  for  the  payment  of  the  hy- 
pothecary debt  was  made  in  a  formal  manner,  thirty  days  previous 
tp  bringing  the  suit.       M.  L.  Kelly  vs.  G.  M.  Sandidge  et  al,  1190. 

The  creditor  who  brings  the  hypothecary  action  must  declare  on  oath 
that  the  debt  is  really  due  him,  and  that  he  has  demanded  payment 
of  his  debtor  thirty  days  previous  to  bringing  the  suit.  lb. 

IMPUTATION  OF  PAYMENT. 
See  Payment. 

INJUNCTION. 

A  Judgment  dissolving  an  injunction  bars  the  plaintiff  from  obtaining 
a  subsequent  injunction,  on  any  of  the  grounds  in  existence  prior 
to  the  judgment  of  dissolution,  and  of  which  he  could  have  availed 
himself  on  the  trial  of  the  first  injunction. 

E.  C.  Porter  vs.  Pierre  Morhre  et  al,  230. 

Matters  that  could  have  been  urged  by  way  of  defense,  on  the  original 
trial  of  a  case,  and  on  appeal  from  the  jud^ent  in  the  case,  afford 
no  grounds  for  enjoining  the  execution  of  Uiat  judgment 

John  O'Connor  et  al,  vs.  Sheriff  et  al,  441. 

The  object  of  such  a  suit  is  not  to  enjoin  the  Judgment  of  the  district 
court,  but  merely  to  prevent  an  alleged  unauthorized  person  from 
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executing  it.  In  a  suit  like  this  the  dissolution  of  the  injunction 
might  work  irreparable  injury  to  the  plamtiffe,  and  other  heirs  and 
creditors  of  the  succession,  and  hence,  if  properly  issued,  should 
not  be  dissolved  on  the  bond  of  the  defendant;  more  especially, 
when  the  amount  of  that  bond  is  too  small  to  protect  the  property 
of  the  succession  from  spoliation  and  waste. 

Brown  vs.  Brown,  506. 
The  dissolution  of  an  injunction  issued  to  restrain  an  order  of  seizure 
and  sale,  (in  a  case  where  no  allegation  is  made  of  defect  or  nullity 
in  the  judgment  ordering  the  seizure  and  sale)  leaves  nothing  more 
to  be  decided  in  the  injunction  suit,  and  hence,  the  court  may  prop- 
erly order  it  to  be  stricken  from  the  docket. 

Wade  vs.  Loudon  and  Sheriff,  660. 
On  the  trial  of  motions  to  dissolve  injunctions  not  issued  against  money 
judgments,  damages  are  not  to  be  allowed.   The  defendants  in  such 
injunctions  are  left  to  their  recourse  on  the  bonds. 

Crescent  City  Live-Stock  Landing  and  Slaughter-House  Company 
vs.  John  Larrieux.    The  Same  vs.  John  Gisch  et  al,  740. 
It  is  only  where  a  judgment  for  money  has  been  enjoined  that  damages 
can  be  awarded  on  the  dissolution  of  the  injunction. 

Morris  vs.  Bienvemi,  878. 
A  defendant  in  injunction,  on  complying  with  the  law,  may  have  the 
injunction  set  aside  in  every  case  where  its  dissolution  will  not  work 
irreparable  injury  to  the  plaintifif. 

Jefferson  and  Lake  Pontchartrain  Railway  Co.  vs.  City  of  New 
Orleans,  970. 
Elinors  will  be  held  in  damages  only  for  the  actual  expenses  of  a  defend- 
ant in  injunction,  caused  by  a  wrongful  injunction  sued  out  by  their 
tutor.  Chreig  vs.  Easiin,  1130. 

Damages  will  not  be  granted  on  the  dissolution  of  an  injunction  when 
it  is  not  certain  that  the  plaintiff  wilfully  used  the  writ  for  delay,  or 

merely  to  harass  the  creditor. 

Williamson  vs.  Ricluardson,  1163. 

One  who  claims  a  privilege  on  certain  property  has  no  right,  merely  on 
the  ground  of  his  having  a  privilege,  to  enjoin  the  foreclosure  of  a 
mortgage  on  the  property. 

A.  K  Van  Loan  vs.  Wni.  Heffner,  Sheriff,  U213. 

A  judgment  debtor  against  whom  a  final  judgment  has  been  rendered, 
can  not  enjoin  the  execution  of  the  judgment  on  the  ground  that 
the  mortgage  on  which  the  judgment  was  based  had  perempted 
before  the  judgment  was  rendered.  As  to  him,  the  question  of 
peremption  is  res  adjudicata. 

John  A.  Haynes  vs.  J,  B.  0*Neil,  Slieriff,  et  al.y  1238. 
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INSOLVENCY. 

The  purchaser  of  property,  sold  in  fraud  of  his  creditors  by  an  insolvent 
debtor,  who  pays  by  anticipation  a  part  of  the  nominal  price  after 
the  institution  of  a  suit  to  annul  the  sale  on  the  ground  of  fraud, 
is  not  entitled  to  be  refunded  the  sum  he  has  thus  paid. 

Schmidt  &  Zeigler  vs.  Caleb  Sandel  et  cd.,  353. 

Where  an  insolvent  merchant,  pressed  by  creditors,  nominally  sells  to 
his  penniless  clerk  a  stock  of  goods  which  the  clerk  and  he  know 
are  not  paid  for,  and  accepts  in  payment  of  the  goods  a  debt  for 
pretended  wages  he  owes  the  clerk,  and  the  promissory  notes  of 
the  clerk,  the  transaction  will  be  considered  a  fraudulent  simulation. 

Sattler  &  Co,  vs.  Leonard  Marino,  355, 

A  daiion  en  paiement  made  by  an  insolvent  debtor  to  one  of  his  credit- 
ors is  fraudulent,  and  may  be  set  aside.         Lovell  vs.  Payne,  511. 

The  return  of  a  writ  of  Heri  facias  against  a  party,  unsatisfied,  is  evi- 
dence of  his  insolvency.  lb. 

Every  fraudulent  act  of  a  creditor,  no  matter  what  its  form,  may  be 
attacked  by  any  creditor  who  has  been  prejudiced  by  it.  lb. 

The  mere  fact  that  a  creditor  accepts  the  voluntary  surrender  of  his 
debtor  will  not  stop  interest  from  running  on  his  debt,  or  divest  any 
pledge  he  may  have. 

Mrs.  Mary  F.  Blouin  et  al  vs.  Liquidators  of  Hart  &  Hf^ert, 
714. 

A  pretended  sale  by  an  insolvent  debtor  to  one  of  his  creditors,  will  be 
set  aside  on  the  petition  of  any  other  creditor. 

Johnson  vs.  Mayer,  1203. 

INTEREST. 

A  judgment  can  not  allow  interest  that  the  plaintiff  has  not  claimed. 

Brown  vs.  Bessou,  734. 

In  the  absence  of  a  written  agreement  by  the  defendant  to  pay  eight 

per  cent  per  annum  interest,  only  legal  interest  can  be  recovered. 

Bayly  &  Pond  vs.  Stacey  &  Poland,  1210. 

Only  legal  interest  will  be  allowed  when  a  larger  Interest  is  not  stipulated 

in  writing.  Buckley  vs.  Seymour,  1341. 

INTERVENTIONS. 

See  Practice  and  Pleading. 

JUDGE  AD  HOC. 

See  Judges. 

JUDGES. 

A  party  is  not  eligible  as  District  Judge  who  has  not  practiced  law  in 
this  State  for  two  years,  next  preceding  his  election. 

State  ex  rel.  Fred,  Duffel,  District  Attorney  pro  tern.,  et  al  vs. 
Morris  Marks,  97. 
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In  legal  contemplation,  a  party  can  not  be  said  to  have  practiced  law, 
even  though,  as  a  matter  of  fact,  he  may  have  done  so,  if  he  has 
not  previously  qualified  to  practice,  by  complying  with  the  require- 
ments prescribed  by  the  constitution. 

Because  one  has  acted  as  district  attorney,  he  can  not  be  said,  in  a  con- 
stitutional sense,  to  have  "  practiced  law."  lb. 

Where  an  injunction  is  asked  for  in  a  case  that  comes  within  the  juris- 
diction of  the  District  Court,  anl  the  District  Judge  is  absent,  and 
the  parish  judge  is  legally  recused,  the  parish  judge  of  an  adjoining 
parish  may  grant  the  injunction. 

John  A,  Klein  vs.  E,  M,  Cramer,  Sheriff,  et  oZ.,  37J^, 

When  a  parish  judge  is  recused  in  any  case  on  the  ground  of  personal 
Interest,  he  can  not  appoint  a  lawyer  to  try  the  csise  in  his  stead. 

Succesision  of  8.  M.  Hyams,  460. 

The  fact  that  a  wife  of  the  judge  is  one  of  the  parties  to  the  suit  is  suffi- 
cient to  recuse  him  on  the  ground  of  personal  interest,  whether  she 
be  separate  in  property  from  him  or  not.  lb. 

When  a  judge  has  acquired  his  office,  in  the  mode  prescribed  by  the 
constitution,  he  has  a  vested  right  to  its  emoluments,  during  the 
term  fixed  by  the  constitution  for  its  duration,  and  his  right  can  not 
be  impaired  by  an  act  of  Legislature,  passed  during  said  term, 
abolishing  the  office. 

State  ex  rel  CoUens  vs.  Jumel,  Auditor,  861, 

It  is  not  a  just  ground  of  complaint  that  the  court  below,  in  charging 
the  jury  that  they  were  judges  of  the  law  and  the  evidence,  added 
the  words  that,  *'  if  they. thought  they  knew  more  of  the  law  than 
the  judge,  it  was  their  privilege  to  so  believe." 

State  vs.  Johnson,  904. 

When  the  father  of  the  probate  judge  is  a  creditor  of  a  succession,  and 
joins  the  administrator  in  the  petition  for  a  sale  of  the  succession 
property,  the  judge  may  properly  recuse  himself  from  passing  on 
the  application  for  an  order  of  sole.  In  such  a  case  the  judge  ad 
hoc  should  sign  the  order  of  sale.  Succession  of  Lacroix,  924. 

The  fact  that  a  justice  of  this  court  was  of  counsel  for  certain  parties 
in  two  former  suits,  is  no  ground  for  his  recusation  in  a  subsequent 
suit  in  which  the  same  parties  are  litigants,  when  it  appears  that 
the  validity  of  none  of  the  proceedings,  and  the  decision  of  none  of 
the  questions  involved  in  the  previous  suits,  are  put  at  issue  in  the 
subsequent  suit.  Stewart  vs.  Mix,  Sheriff,  1035. 

A  district  attorney  who  is  a  practicing  lawyer,  is  qualified  to  act  as  judge 
ad  Iwc  in  the  trial  of  a  civil  case  in  which  the  judge  is  recused. 

State  ex  rel.  Valery  Coce  vs.  J.  A.  Chargois,  1102. 
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A  lawyer  who  having  accepted  the  appointment  of  judge  ad  hoc  to  try 
a  case,  and  entered  on  the  trial,  afterward  refuses  to  go  on  with  the 
trial,  can  not  be  compelled  by  mandamus  to  proceed  with  the  case. 

lb, 

JUDGMENTS. 

A  judgment  of  the  lower  court  which  dissolves  an  injunction,  and  which 
passes  definitively  on  all  the  essential  points  at  issue  between  the 
parties,  is  a  final  judgment  from  which  an  appeal  will  lie  to  this 
court  Bertrand  Saloy  vs.  Amos  S.  Collins,  63. 

iBut  a  judgment  is  incomplete  until  signed  by  the  judge  who  rendered 
it,  and  hence,  until  thus  signed,  this  court  can  not  take  cognizance 
of  an  appeal  from  it.  Ih, 

The  unexplained  use  of  the  words  "  without  prejudice,"  in  a  judgment 
dissolving  an  injunction,  will  not  convert  the  decree  into  a  mere 
judgment  of  nonsuit.  Porter  vs.  Morere  et  al,  230, 

Until  a  definitive  judgment,  rendered  by  a  court  of  competent  jurisdic- 
tion, has  been  set  siside,  either  on  appeal  or  by  an  action  of  nullity, 
money  paid  under  it  can  not  be  recovered. 

First  Presbyterian  Church  vs.  City  of  New  Orleans,  259, 

The  signature  of  the  judge  to  any  final  decree  rendered  by  him,  is  abso- 
lutely necessary'  to  constitute  it  a  judgment.  Mere  entries  of  judg- 
ment on  the  minutes  of  a  court,  unsigned  by  the  judge  of  the  court» 
are  not  judgments. 

State  ex  rel  C,  C.  HartweU  vs.  Allen  Jumely  Auditor,  421. 

In  order  to  recover  judgment  the  plaintiff  must  prove  his  case.       lb. 

The  decree  of  the  lower  court  will  not  be  disturbed  on  the  ground  of  its 
alleged  non-conformity  to  evidence  not  submitted  to  the  inspection 
of  this  court  Succession  of  D.  P.  Jackson,  463, 

An  acceptance  of  service,  and  waiver  of  citation  authorize  a  judgment 
of  default  to  be  taken  before  the  expiration  of  the  ordinary  ten 
days  delay  from  the  service  of  citation. 

Evans  and  Husband  vs.  Payne  &  Harrison,  498, 

Consent  judgments  are  not  binding  on  third  persons,  and  therefore  any 
third  person  sought  to  be  affected  by  such  a  judgment,  has  a  right  to 
show  its  character.  Carroll  &  Co.  vs.  Hamilton,  620, 

A  judgment  can  have  no  effect  on  the  rights  of  those  not  parties  to  it, 
and  who  had  no  notice  of  the  legal  proceedings  which  led  up  to  the 
judgment  Thus  a  mortgage  creditor  may  proceed  in  a  district 
court  against  the  mortgaged  property,  without  regard  to  the  fact 
that  the  property  had  been  sold  under  a  judgment,  to  which  he  was 
not  a  party,  rendered  by  a  parish  court,  in  a  suit  brought  after  the 
institution  of  the  proceedings  in  the  district  court 

K  J.  BarkduU,  Tutor,  y&.  E.  F.  Hermig  and  Mrs.  C.  Smith,  618. 
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If  the  last  of  the  ten  days  allowed  a  defendant  for  answering  falls  upon 
a  dies  non,  the  whole  of  the  next  day  is  given  to  him  to  file  his  an- 
swer ;  and  any  judgment  of  default  taken  against  him  before  the 
expiration  of  that  day,  is  premature. 

John  H.  Caiherwood  &  Co.  vs.  Wm,  H,  Shepard,  677, 

A  case  will  be  remanded  on  the  ground  of  newly  discovered  evidence 
filed  in  this  court,  whenever  it  shall  appear  that  the  ends  of  justice 
demand  it.     Wilberga  Schneider  vs.  Etna  Life  Insurance  Co.,  1198. 

The  reasons  given  by  the  court  for  its  judgment  in  a  particular  case 
form  no  part  of  the  judgment,  and  hence  ctm  not  be  invoked  as  res 
adjudicata  in  a  subsequent  suit  between  the  same  partiea 

Chafe  dt  Bro.  vs.  Morgan,  1307. 
JURISDICTION. 

See  Couets. 
JUBIES. 

One  who  has  not  resided  within  the  parish  in  which  a  certain  case  is  tried, 
for  one  year  next  preceding  the  trial,  is  not  qualified  to  serve  as  a 
juror  in  that  case. 

27/ e?  State  vs.  Alamo  Brooks  and  John  Brooks,  8r.,  335. 
No  legal  grand  jury  for  the  parish  of  Orleans  nor  petit  jury  for  the  Su- 
perior Criminal  Court  of  said  parish  could  be  drawn  after  April  2, 
1878,  except  from  a  panel  of  jurors  drawn  in  accordance  with  the 
act  of  the  Legislature  passed  the  said  second  of  April,  providing  for 
the  drawing  of  grand  and  petit  jurors. 

State  ex  rel  Ephraim  Maurice  vs.  Judge  of  Superior  District 
Court,  603. 
JUSTICES  OF  THE  PEACE. 

S^E  Courts. 
LAW  OF  NATIONS. 

So  long  as  a  government  exercises  sway  over  a  territory,  and  has  the 
physical  power  and  means  to  enforce  obedience,  the  dvil  acts  of  its 
officers  are  valid  and  legally  binding.     Sharkey  vs.  Bankston,  891, 
LAWS. 

An  act  of  the  Legislature  which  leaves  to  creditors  the  ordinary  legal 
remedies  for  the  enforcement  of  their  rights,  and  merely  restrains 
them  in  certain  cases  from  employing  the  summary  process  of  man* 
damus,  does  not  violate  the  constitutional  provision  that  every 
injured  person  shall  have  adequate  remedy  by  due  process  of  law, 
and  without  unreasonable  delay. 

State  ex  rel  Straus  vs.  Brown,  78. 
A  fine  or  penalty  imposed  by  a  State  law,  to  be  exacted  by  the  magis- 
trates of  a  municipal  corporation  for  the  use  of  the  corporation,  is 
not  a  fine  or  penalty  imposed  by  the  corporation. 

State  ex  rel.  Oeale  vs.  Becorder  of  the  First  Becorder's  Court,450. 
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The  Legislature  may  coDstitutionally  confer  on  the  officers  of  a  munici- 
pal corporation  the  right  to  take  judicial  cognizance  of  cases  arising 
under  the  police  regulations  and  laws  of  the  corporation. 

The  State  and  Town  of  Plaquemines  vs.  Chas,  Ruff,  497, 

An  act  of  the  Legislature  authorizing  a  municipal  corporation  to  sue  for 
and  recover,  before  its  mayor,  a  fine  for  the  breach  of  one  of  its 
police  regulations,  does  not  authorize  the  arrest  and  criminal  prose- 
cution of  one  who  commits  such  a  breach.  lb. 

Where  the  exemption  from  taxation  fixed  by  law  applies  equally,  and 
uniformly  to  all  tax-payers,  it  can  not  be  said  to  contravene  the 
constitutional  requirement  of  equality,  and  uniformity  of  taxation. 
City  of  New  Orleans  vs.  Davidson  &  HiU,  554. 

The  law  authorizing  the  judges  of  certain  district  courts  in  the  parish 
of  Orleans  to  appoint  commissioners  to  select  competent  men  to 
serve  as  jurors,  does  not  violate  any  clause  of  the  constitution  lim- 
iting the  courts  to  the  exercise  of  purely  judicial  functions. 

State  vs.  Anderson^  557, 

Under  the  act  regulating  elections  in  this  State,  enacted  in  November^ 
1872,  the  "  consolidated  statement  of  votes  made  by  a  supervisor  of 
registration,"  is  not  evidence  of  the  result  of  any  election.        Ih, 

Where  the  repealing  clause  of  a  law  expressly  repeals  certain  designated 
sections  of  the  Bevised  Statutes,  and  in  general  terms  repeals  oXl 
laws  in  conflict  with  it,  it  will  have  the  effect  of  repealing  every  pre- 
vious act,  identical  with  any  one  of  those  expressly  repealed. 

Slate  ex  rel  J.  H.  Rills  vs.  David  N.  Barrow,  657, 

All  laws  are  considered  promulgated  the  day  after  their  publication  in 
the  State  gazette,  or  in  thirty  days  thereafter,  according  to  locality. 
The  act  of  the  Legislature  adopting  the  "  Revised  Statutes  "  of  this 
State,  was  legally  promulgated.  lb. 

The  party  who  alleges  that  a  law  has  not  been  promulgated  must  prove 
it.  lb. 

The  Lep:islature  is  empowered  to  form  a  contract,  to  pay  an  annual  rent 
for  buildings  necessary  for  the  use  of  the  State ;  and  its  power  to 
buy  a  State-House  is  equally  unquestionable,  if  the  debt  thereby- 
created  does  not  exceed  the  constitutional  limitation. 

Charles  A.  Harris  vs.  Antoine  Dubuclet,  State  Treasurer,  662, 

A  legislative  act,  which,  after  appropriating  a  certain  sum  for  a  certain 
legal  purpose,  payable  in  annual  installments,  provides  that  "  out 
of  all  State  taxes  collected,  one  half  of  one  mill  on  every  dollar 
shall  be  set  apart  of  the  general  funds  as  a  fund  to  meet "  said  sum^ 
does  not  violate  the  third  amendment  of  the  State  constitution,  de- 
voting the  revenues  of  each  year,  (except  surplus  revenues)  to  the 
expenses  of  that  year.    The  effect  of  such  an  act  is  merely  to  dlmin- 
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ish  the  general-fund  tax  by  the  amount  it  levies  for  the  purposes 
contemplated  in  the  statute.  lb. 

TThe  act  of  the  Legislature  imposing  an  additional  license  tax  on  saloon 
keepers  who  give  singing  and  dancing  entertainments,  in  conjunc- 
tion with  their  occupation  of  selling  liquors,  does  not  violate  the 
constitutional  requirement  of  equality  and  uniformity  of  taxation. 

State  vs.  Becker,  682. 

The  act  of  the  Legistature  passed  at  the  extra  session  of  1877,  abolish- 
ing the  office  of  Park  Commissioners  of  the  New-Orleans  Park,  and 
transferring  all  of  their  powers  and  duties  to  the  Common  Council  of 
New  Orleans,  did  not  have  the  effect  of  extinguishing  by  confusion 
any  judgment  which  said  commissioners  had  obtained  against  the 
said  city,  or  of  relieving  the  Common  Council  from  providing  for  its 
payment,  in  the  manner  pointed  out  by  law. 

State  ex  rel.  Carondelet  Canal  and  Navigation  Co.  vs.  Edward 
Pilsbury,  Maijor,  et  al,  705. 

TV^hen  there  is  any  conflict  between  the  provisions  of  the  Revised  Stat- 
utes of  1870,  and  those  of  the  Civil  Code,  as  revised  that  year,  the 
latter  shall  prevail. 

Peet,  Yale  db  Bowling  vs.  Nalle  &  Cammack,  949. 

In  the  interpretation  of  a  law  the  motive  of  the  lawmaker,  and  the 
meaning  and  scope  of  the  law,  may  be  sought  for  in  contemporane- 
ous history,  in  the  discussions  attendant  on  the  progress  of  the 
legislation,  and  in  subsequent  legislation  on  the  same,  or  on  cognate 
matters. 

State  ex  rel  New- Orleans  Pacific  Railway  Co.  vs.  Nwholls,  Oov^ 
ernor,  980. 

"Until  the  actual  debt  of  the  State  has  reached  the  limit  of  $15,000,000, 
it  is  competent  for  the  Legislature  to  provide  for  the  issuing  of  bonds 
as  a  loan  to  such  enterprises  as  fall  within  its  constitutional  power, 
provided  that  in  the  act  creating  the  debt,  adequate  ways  and 
means  are  provided  for  the  payment  of  the  current  interest,  and  of 
the  principal  when  it  shall  become  due.  lb. 

The  act  of  the  Legislature  of  March  11,  1878,  authorizing  the  issue  of 
bonds  of  the  State  in  aid  of  the  New-Orleans  Pacific  Hallway  Com- 
paty  is  not  repugnant  to  the  constitutional  provision  prohibiting 
aid  to  a  private  purpose.  lb. 

The  law  imposing  a  smaller  license  tax  on  proprietors  of  bars  or  drink- 
ing saloons,  kept  on  steamboats  owned  and  registered  in  this  State, 
than  on  the  owners  of  bars  kept  on  land,  does  not  violate  the  clause 
of  the  constitution  prescribing  equality,  and  uniformity  of  taxation. 

The  State  vs.  Charles  Bolle,  991. 
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The  act  129  of  the  Legislature  of  1877,  touching  the  recusation  of  judges, 
is  not  in  conflict  with  the  constitution  of  the  State. 

State  ex  reh  Sclvwing  vs.  Fontelieu,  1122, 

Where  the  act  of  the  Legislature  authorizing  a  loan  of  the  State's  credit 
on  the  security  of  a  certain  mortgage,  is  silent  as  to  the  question  of 
the  appraisement  of  the  property  covered  by  the  mortgage,  in  case 
of  its  forced  sale,  it  will  be  assumed  that  the  Legislature  designed 
that  such  a  forced  sale  should  only  take  place  after  the  usual  ap- 
praisement provided  for  by  law. 

State  ex rel  New-Orleans  Pacific  Railroad  Co.  vs.  Mcliolls,  1217. 

The  act  No.  37  of  the  extra  session  of  the  Legislature  of  1877,  regulat- 
ing the  sale  of  coal  oil,  petroleum,  etc.,  prescribing  penalties  for  the 
infraction  of  the  act,  and  delegating  to  the  Board  of  Health  the 
authority  to  enforce  the  law,  does  not  violate  article  114  or  article 
118  of  the  constitution  of  the  State  ;  or  that  provision  of  the  con- 
stitution of  the  United  States  giving  to  Congress  the  power  to  regu- 
late commerce  between  the  States  ;  or  that  provision  forbidding  any 
State  to  lay  any  impost  or  export  duty  except  what  may  be  neces- 
sary to  the  execution  of  its  inspection  laws.  Act  No.  37  is  an  in- 
spection law.    James  G.  Clark  vs.  the  Board  of  Health  et  al.,  1351, 

So  much  of  section  second  of  the  act  No.  41  of  1877  as  provides  "  that 
all  judgments  for  drainage  of  said  lands,  judgments  creating  liens 
and  for  assessments  for  drainage  of  said  lands,  and  all  proceedings 
pending  therefor,  be  and  they  are  hereby  canceled  and  annulled,'* 
and  so  much  of  the  first  and  second  sections  of  said  act  as  exclude 
certain  lands  from  the  limits  of  the  drainage  district  and  exempt 
them  from  all  future  drainage  assessments,  impair  the  obligations 
of  existing  contracts  and  are  unconstitutional. 

The  New-Orleans  Canal  and  Banking  Company  vs.  the  City  of 
New  Orleans,  W.  Van  Nordejx,  Intervenor,  1371. 

The  Legislature  can  not  so  alter  the  charter  of  a  corporation  as  to  affect 
the  rights  of  third  persons  previously  acquired  under  the  charter. 

LAWYERS.  Ih. 

In  fixing  the  compensation  for  the  professional  services  of  a  lawyer  in 
any  particular  case,  there  are  two  considerations  which  will  deter- 
mine the  judgment  of  this  court.    One  \a  the  character  and  amount 
of  the  work  done,  and  the  other  is  the  ability  of  the  debtor  to  pay. 
Breaiix,  Fenner  &  Hall  vs.  Justus  Francke,  336, 

LEGACIES  AND  LEGATEES. 

Accretion  only  takes  place  in  favor  of  legatees,  in  cases  where  a  legacy 
has  been  left  to  "  several  conjointly ;"  as  specially  provided  for  in 
articles  1707,  and  1708  of  the  Civil  Code. 

Succession  of  Dougart,  268, 
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A  mere  right  of  usufruct,  no  matter  how  general  the  usufruct,  will  not 
constitute  the  usufructuary  a  universal  legatee,  or  even  a  lei^tee 
under  a  universal  title ;  but  only  a  legatee  by  a  particular  title. 

lb. 

It  is  only  when  a  legatee  by  a  particular  title  is  charged  with  the  pay- 
ment of  a  special  legacy,  that  he  can  profit  by  the  lapse  of  the  leg- 
acy, lb. 

When  parties,  who  have  been  instituted  by  a  last  will  as  universal  lega- 
tees, or  l^atees  under  a  universal  title,  assume  the  quality  of  such 
legatees,  they  become  bound  for  the  debts  of  the  succession,  and — 
saving  the  case  of  reduction — for  the  payment  of  the  particular 
l^acies.  Eskridge  vs.  Farrar,  718. 

Heirs  and  universal  legatees  are  personally  bound,  in  proportion  to  the 
share  each  inherits,  to  pay  the  particular  legacies.  But  they  are 
bound  only  to  the  extent  of  the  effects  of  the  succession,  and  hence 
they  may  free  themselves  from  paying  the  legacies  by  abandoning 
to  the  legatees,  after  the  payment  of  debts,  the  effects  of  the  suc- 
cession, lb. 

LESSOB  AND  LESSEE. 

The  lessor's  right  of  pledge  can  not  be  impaired  by  a  sale  of  the  prop- 
erty subject  to  that  pledge,  collusively  made  by  the  lessee  to  one  of 
his  creditors,  and  removed  from  the  leased  premises  with  the  fraud- 
ulent intent  of  defeating  the  lessor's  privilege. 

WorreU  vs.  Vlckers,  202. 

Any  doubt  as  to  the  intentions  of  the  parties  to  a  contract  of  lease^ 
arising  out  of  uncertain  terms  of  the  contract,  will  be  construed  in 
favor  of  the  lessee.  It  is  the  business  of  the  lessor  to  have  the 
agreement  expressed  in  clear  and  certain  terma 

E,  K  MurreU  vs.  Mrs,  Serena  Lion  and  Husband,  255. 

Where  the  contract  of  lease  leaves  it  doubtful  whether  the  lease  is  to 
terminate  on  the  first  or  the  thirty-first  of  a  certain  month,  the 
lessee  may  elect  which  of  the  two  dates  it  shall  end  on.  lb. 

Where  the  condition  of  a  contract  of  lease  is  that  if  either  party  desires 
to  terminate  the  lease  he  must  give  notice  of  his  intent  one  month 
before  the  first  of  the  succeeding  October,  and  it  happens  that  the 
first  of  the  succeeding  September  falls  on  Sunday,  notice  served  the 
second  of  September  will  satisfy  the  condition.  lb. 

Where  a  lessee  continues  in  possession  after  the  expiration  of  the  lease, 
without  a  renewal  of  the  contract,  there  is  a  tacit  reconduction  of 
the  lease  by  the  month,  terminable  on  fifteen  days'  notice.        lb. 

Where  the  lease  of  a  store-house  is  taken  in  the  name  of  one  person, 
but  is  really  taken,  with  the  full  knowledge,  and  consent  of  the 
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lessor,  for  the  exclusive  use  and  benefit  of  a  third  person,  such  third 
person  will  be  deemed  the  real  lessee. 

j;  O,  E.  Aurich  vs.  Geo.  O.  Wolf  &  Levi,  375. 

The  property  of  a  party  who,  to  the  knowledge  and  with  the  consent  of 
the  lessor,  is  the  real,  although  not  the  nominal  lessee,  can  not  be 
seized  under  a  writ  of  provisional  seizure  issued  in  the  suit  against 
the  nominal  lessee,  and  directed  solely  against  the  property  of  the 
nominal  lessee.  lb. 

A  Judgment  creditor  who  seizes  under  execution  leased  property  belong- 
ing  to  his  debtor,  and  held  by  the  lessee  under  a  lease  not  recorded^ 
becomes  entitled  to,  and  may  exact  from  the  lessee  all  the  rents 
thereafter  accruing  from  said  property ;  and  the  fact  that  the  lessee 
has  executed  cmd  delivered  to  the  debtor  his  negotiable  promissory 
notes  covering  the  rent  to  become  due  for  the  whole  of  the  unex- 
pired term  of  the  lease,  will  not  exonerate  him  from  liability  to 
the  seizing  creditor,  for  the  rents  accruing  subsequent  to  the  seizure. 
Summers  &  Brannin  vs.  James  S,  Clark,  S.  L.  Boyd,  Garnishee, 
436. 

TSThere  tjie  former  lessee  of  property  is  sued  by  his  former  lessor,  for 
damages  to  the  property  alleged  to  have  been  caused  by  the  fault  of 
the  defendant  during  the  term  of  the  lease,  the  defendant  may  con- 
test the  former  lessor's  title  to  the  property ;  and  to  recover  in  such 
a  suit,  the  plaintifif  must  prove  that  he  was  the  owner  of  the  prop- 
erty. Ophelia  G.  Burhank,  Tidrix,  vs.  William  Harris,  487. 

LIBEL. 

A  stipulation  made  by  the  vendee  of  a  newspaper  to  pay  "all  of  the 
outstanding  liabilities"  of  the  paper  will  not  make  the  vendee  liable 
for  the  damages  for  libel  subsequently  recovered  against  the  vend- 
or, in  a  suit  pending  when  the  sale  of  the  paper  was  made. 

L.  C.  Ferret  vs.  Alice  King,  1363. 
LICENSES. 

See  Taxation. 

LITIGIOUS  RIGHTS-PURCHASE  OF. 

One  who  purchases  a  claim  which  he  knows  to  be  in  suit,  and  legally 
contested,  is  entitled  to  recover  on  it  only  what  he  paid  for  it,  with 
legal  interest  from  the  date  of  its  transfer  to  him. 

Ann  L.  Spears  vs.  W.  L.  Jackson,  Administrator,  523. 

LOUISIANA  LEVEE  COMPANY. 

Under  the  acts  of  the  Legislature  which  set  forth  the  terms  of  the  con- 
tract made  by  the  State  with  the  Louisiana  Levee  Company,  the 
company  are  bound  to  construct,  or  repair,  or  strengthen  in  any 
given  year  only  such  levees,  as  the  commission  of  engineers,  created 
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by  those  acts,  shall  require,  and  furnish  estimates  of  the  work  of, 
before  the  first  of  October  of  the  preceding  year :  and  to  maintain 
every  completed  section  of  the  levee,  up  to  the  standard  dimensions 
prescribed  by  the  commission  of  engineers.  One  who  claims  dama- 
ges of  the  company  therefore,  for  injury  caused  by  a  crevasse  at 
any  given  point  on  the  levee,  must,  in  order  to  set  forth  a  prima 
facie  cause  of  action,  allege  that  the  company  failed  to  build,  or  re- 
pair the  levee  at  the  crevasse  point  after  having  been  directed  by 
the  engineers  to  do  it,  or,  had  not  done  the  work  according  to  the 
standard  fixed  by  the  engineers;  or,  that  the  crevasse  had  occurred 
at  some  point  on  a  completed  section  of  the  levee,  where  the  stand- 
ard dimensions  prescribed  by  the  engineers  had  not  been  maintained 
by  the  company ;  or,  that  on  account  of  the  imperfection  of  the 
work,  the  crevasse  occurred  when  the  water  was  below  the  standard 
height  fixed  by  the  engineers. 

Choppin  &  Beard  vs.  Louisiana  Levee  Company.  345. 

MANDAMUS. 

A  mandamus  will  not  issue  to  compel  a  public  officer  to  perform  a  min- 
isterial duty,  when  the  evidence  shows  that  the  performance  of  that 
duty  by  him  is  a  physical  impossibility  ;  or  that  his  ability  to  carry 
out  the  mandate  of  the  court  depends  on  the  co-operative  action  of 
a  third  person  who  is  not  before  the  court. 

State  ex  rel  Pierre  Lacaze  et  ah  vs.  Chas,  Cavanac,  Admiriistrator 
of  Commerce,  237. 

The  prayer  for  a  mandamus  is  too  vague  which  merely  asks  that  an 
officer  shall  be  compelled  to  accomplish  a  certain  result  The  re- 
lator mLst  designate  the  specific  acts  which  he  demands  that  the 
respondent  shall  do.  lb. 

The  holder  of  a  claim  against  the  State,  the  amount  of  which  is  fixed  by 
law,  may  compel  the  Auditor  by  mandamus  to  warrant  for  the 
amount,  unless  the  latter  shows  that  no  appropriation  was  made  for 
its  payment,  or  that  the  appropriation  was  exhausted,  or  that  the 
claim  exceeded  the  revenue  of  the  year  in  which  it  was  exigible. 

State  ex  rel  Samuel  vs.  Jumel,  339, 

It  is  the  duty  of  the  treasurer  of  the  parish  to  register  and  he  may  be 
mandamused  to  register  the  claims  of  the  sheriff  for  all  expenses 
incurred  by  him  on  account  of  the  arrest,  confinement,  and  main- 
tenance of  persons  accused  of  crime,  and  for  all  expenses  whatever 
attending  criminal  proceedings,  when  the  amount  of  such  claims 
shall  have  been  certified  to  as  correct  by  the  clerk  of  the  court  and 
the  presiding  judge  thereof,  and  presented  to  the  treasurer  for 
registry  within  sixty  days  thereafter.  But  the  treasurer  is  not 
bound  to  register  claims  for  services,  or  expenses  not  rendered,  or 


Digitized  by  LjOOQ  IC 


INDEX.  1471 

MANDAMUS—  Continued. 

incurred  in  criminal  proceedings,  not  even  if  certified  to  as  correct 
by  the  clerk  and  presiding  judge. 

State  ex  rel,  Barrow,  Sheriff,  vs.  Fisher,  Treasurer,  514. 

See  State  ex  rel.  Carondelet  C.  &.  N.  Co.  vs.  City  of  N.  O.,  705. 

One  who  has  a  claim  against  the  State  for  a  salary,  or  for  money  due  od 
other  accounts,  is  entitled  to  have  his  right  to  payment  adjudicated 
by  means  of  a  mandamus  against  the  auditing  ofQcer. 

State  ex  rel.  T.  Wharton  Collens  vs.  Allen  Jumel,  Auditor,  861. 
It  is  discretionary  with  the  Attorney  General  of  the  State  to  proceed, 
on  his  own  motion,  to  bring  suit  for  the  forfeiture  of  the  charter  of 
a  corporation,  and  hence  he  can  not  be  compelled  by  mandamus  to 
institute  such  a  suit. 

State  ex  rel.  Lannes  vs.  Attorney  General,  954. 
A  mandamus  will  not  issue  to  compel  the  parish  assessor,  and  tax  col- 
lector to  assess  a  tax.    Only  the  police  jury  of  a  parish  have  power 
to  levy  a  tax.  State  ex  rel  Nelson  vs.  Fournet,  1103. 

Although  it  is  proper  that  proceedings  for  a  mandamus  should  be  taken 
in  the  name  of  the  State,  yet  the  absence  of  that  form  will  not  be- 
fatal,  when  the  facts  set  forth  in  the  petition  disclose  a  right  to  the 
writ,  and  there  was  a  proper  prayer  for  it. 

J.  A.  &  E.  A.  Morris  vs.  J.  W.  Womble,  Sheriff,  1312. 
MANDATE. 

See  PRiwaPAL  and  Agent. 

MABKIAGE. 

Their  own  public  and  expressed  consent,  and  the  consent  of  their  mas- 
ter, were  alone  sufficient  to  give  validity  to  a  marriage  between 
slaves  in  Louisiana,  and  from  the  moment  of  their  emancipation 
such  a  marriage  has  secured  to  them  and  their  posterity  all  th& 
rights  and  privileges  bestowed  by  the  State  on  marriages  authorized 
and  sanctioned  by  its  laws.  Succession  of  Henry  Pearce,  1168. 

Where  a  man  introduces  a  woman  to  his  friends  as  his  wife,  calls  her  his 
wife,  and  he  and  she  live  together  publicly  as  man  and  wife  until 
her  death,  and  their  children,  bom  while  they  are  thus  living  to- 
gether, are  baptized,  reared  and  educated  as  their  legal  oilspring, 
the  law  will  presume  that  they  had  been  lawfully  married,  and  that 
their  children  are  legitimate,  until  it  is  shown  that  no  marriage  be- 
tween them  ever  took  place,  or  that  it  was  void  on  account  of  some 
nullity  established  by  law. 

Blasini  vs.  Succession  of  Blasini,  1388. 

MARRIED  WOMEN. 

Property  purchased  during  marriage  by  the  wife,  in  her  own  name,  with 
her  separate  money,  which  she  has  always  kept,  the  administration 
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of  which  has  never  been  under  the  husbcmd's  control,  is  her  para- 
phernal property,  and  can  not  be  seized  by  any  of  the  husband's 
creditors. 

Succession  of  K  Pinard  vs.  Peter  Holten  et  al,  on  Opposition  of 
Mrs.  Holten,  167. 

The  omission  to  state  in  the  act  of  sale  to  a  wife,  of  property  bought  by 
her  during  marriage,  that  it  was  bought  with  her  paraphernal  funds 
does  not  prejudice  her  title  or  increase  the  burden  of  proof  which 
the  law  imposes  on  her  in  the  vindication  of  her  title.  lb. 

Profits  derived  during  marriage  from  the  use  of  paraphernal  funds  un- 
der the  control  of  the  wife,  are  paraphernal.  lb. 

A  wife  is  sufficiently  authorized  to  take  an  appeal  when  her  husband 
joins  her  in  the  petition  for  it. 

BoutU  et  al.  vs.  Executors  of  Boutt^^  177. 

The  mortgage  note  of  a  wife  knowingly  received  by  a  creditor  of  the 
husband,  in  satisfaction,  or  security  of  the  husband's  debt,  is,  in  the 
hands  of  such  a  creditor,  utterly  null  and  void. 

Claverie  vs.  Gerodias,  291. 

A  wife,  although  separate  in  property,  can  not  be  held  on  her  mortgage 
note,  when  the  holder  of  the  note  fails  to  show  that  she  was  author- 
ized by  the  judge  to  make  the  mortgage,  and  fails  to  show  that  her 
pretended  agent,  who  made  the  mortgage  was  empowered  by  her  to 
do  it,  and  also  fails  to  show  that  the  consideration  of  the  note 
inured  to  her  separate  benefit.  Nugent  vs.  Stark,  492. 

The  declaration  made  by  a  wife  and  her  husband  in  a  written  contract 
that  a  certain  plantation  was  her  property,  is  not  invalidated  by  the 
fact  that  she  was  a  married  woman. 

Mrs.  Caroline  Forrester  et  al.  vs.  Moses  Mann,  542. 

Contracts  made  by  a  married  woman  personally,  or  by  her  authorized 
agent,  for  supplies  and  overseer's  wages  for  the  benefit  of  her  sepa- 
rate plantation  are,  if  recorded,  binding  on  the  crops  grown  on  the 
plantation  that  year.  lb. 

A  wife  separate  in  property  from  her  husband,  who  is  insolvent,  is  liable, 
not  merely  for  supplies  furnished  to  her,  either  in  person  or  to  her 
son  or  husband,  and  on  her  exclusive  credit,  for  the  use  of  her 
plantation,  but  also  for  household  expenses,  and  those  for  the  edu- 
cation of  her  children.  But  she  is  not  liable  for  her  husband's 
debts,  or  for  items  of  indebtedness  not  contracted  by  her,  and  which 
neither  inured  to  her  benefit,  nor  were  legitimate  household  ex- 
penses.    Acquilla  McElvin  vs.  Mrs,  Mlzabeth  M.  Taylor  et  al,  552. 

A  married  woman  will  not  be  bound  by  her  mortgage  note  executed  by 
her  authorized  agent,  when  it  appears  that  she  was  not  authorized 
by  the  judge  of  her  domicile  to  empower  the  agent  to  execute  such 
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a  note,  unless  the  holder  of  the  note  shows  affirmatively  that  the 
consideration  of  the  note  inured  to  her  separate  benefit. 

M.  M.  Ada  Calhoun  vs.  Mechanics*  and  Traders*  Bank,  772. 

To  maintain  a  proceeding  via  executiva  against  the  property  of  a  mar- 
ried woman,  in  virtue  of  a  mortgage  executed  by  her  agent,  either 
the  act  of  the  judge  authorizing  her  to  so  empower  the  agent,  or 
her  ratification  of  the  agent's  act  after  she  became  a  widow,  or  the 
fact  that  the  debt  inured  to  her  separate  benefit,  must  appear  in 
evidence  in  the  form  of  an  authentic  act,  or  of  a  judgment  of  some 
competent  court.  lb. 

A  parish  judge  has  no  power  to  authorize  a  man  led  woman  to  contract 
a  debt  for  more  than  $500. 

Mary  Stuffier  vs.  Eliza  J.  Puckett,  811. 

Where  the  wife  has  not  been  judicially  authorized  to  give  a  mortgage  on 
her  separate  property,  a  note  and  mortgage  executed  by  her  are  not 
legal  proof  of  her  obligation,  and  evidence  aliunde  showing  that  it 
was  her  separate  debt,  must  be  produced  in  order  to  bind  her.  lb. 

Unless  the  wife  accepts  the  community  expressly,  or  tacitly,  she  stands 
in  relation  to  its  debts  as  she  does  toward  the  debts  of  third  per- 
sons, lb. 

Even  in  cases  where  a  married  woman  has  executed  her  note  and  mort- 
gage on  her  property  to  secure  it,  under  the  authorization  of  the 
judge,  she  may  prove  by  parol  evidence  that  the  note  and  mortgage 
were  obtained  by  fraud,  and  that  their  consideration  was  a  debt  of 
her  husband.  Henry  Earth  vs.  Mrs.  Louisa  Kasa,  940. 

The  proceeds  arising  from  the  sale  of  property  belonging  to  the  wife, 
collected  by  the  administrator  of  the  deceased  husband,  belong  ex- 
clusively to  her,  and  do  not  enter  into  the  husband's  succession. 

Succession  of  Quin,  947, 

A  married  woman  may  enjoin  the  execution  of  a  judgment  against  her, 
when  the  ground  of  the  judgment  was  a  debt  of  her  husband,  even 
though  she  failed  to  set  up  that  defense  in  the  suit  in  which  judg- 
ment was  obtained.  Bowman  vs.  Kaufman,  1021. 

The  failure  on  the  part  of  a  wife  to  prosecute  an  appeal  she  had  taken 
from  a  judgment  against  her  on  account  of  her  husband's  debt, 
will  not  estop  her  from  subsequently  contesting  the  legality  of  the 
judgment.  lb. 

A  married  woman,  even  though  separate  in  property,  can  not  be  held 
liable  for  a  debt  contracted  by  her  husband,  unless  it  be  affirma- 
tively shown  that  it  inured  to  her  separate  benefit.  lb. 

Where  a  wife,  authorized  and  assisted  by  her  husband,  purchases  prop- 
erty in  her  own  name,  and  the  same  is  ever  afterward  given  in  to 
the  tax  collectors  by  her  and  her  husband  as  her  property,  and  the 
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husband  authorizes  and  assists  her  to  execute  a  mortgage  on  the 
property,  as  her  property,  to  secure  a  separate  debt  of  hers,  the 
husband  is  thereby  estopped  from  setting  up  any  title  to  the  property, 
to  the  prejudice  of  a  judgment  creditor  of  the  wife. 

C,  S.  Stewart  vs.  F.  P.  Mix,  Sheriff,  et  al,  10.16, 

Neither  the  wife  nor  her  separate  property  can  be  held  liable  for  sup- 
plies furnished  to  her  husband  for  the  cultivation  of  her  plantation, 
unless  it  be  proved  that  the  wife  herself  cultivated  her  plantation, 
or  that  it  was  cultivated  for  her  account  and  benefit.  The  mere 
fact  that  the  creditor  kept  the  account  for  the  supplies  against  the 
husband  as  agent  of  the  wife,  does  not  prove  the  agency. 

Van  Wlckle  vs.  Violet  and  Wife,  1106. 

A  wife,  even  separate  in  property,  is  incapable  of  either  buying  or  sell- 
ing property,  unless  her  husband  concurs  in  the  act,  or  yields  bis 

consent  in  writing. 

Edward  Foreman  vs.  W,  G.  Saxon  et  al.,  1117. 

A  married  woman  duly  authorized  but  not  coerced  by  her  husband,  who 
executes  a  mortgage  on  her  property  to  secure  the  payment  of  her 
own  debt,  is  bound  by  the  mortgage. 

Moore  &  Coleman  vs.  Mary  F.  Ritsh,  1157. 

A  married  woman  is  not  estopped  from  disproving  the  averments  of  an 
authentic  act  executed  by  her,  and  which  she  alleges  she  was  forced 
to  sign.  lb. 

Under  the  charter  of  the  Citizens'  Bank  of  Louisiana  married  women 
may  become  stockholders,  and  as  such  may  lawfully  mortgage  their 
property,  and  bind  themselves  conjointly  and  in  solido  with  their 
husbands.  And  they  may  validly  renounce  their  rights  on  their 
husbands'  property  in  favor  of  the  bank,  when  their  husbands  own 
its  stock.  Gillaspie  vs.  Citizens^  Bank  of  Louisiana,  1315. 

MABITAL  FOUBTH. 

See  Widows. 

MASTEBS  OF  VESSELS. 

The  commander  of  a  steamboat  has  a  right  to  use  whatever  reasonable 
and  lawful  force  may  be  necessary  to  maintain  a  proper  police 
of  his  vessel,  r»n  i  discipline  among  his  employees. 

Mary  Johns  vs.  Henry  J.  Brinker,  241. 

Where  an  employee  on  board  of  a  steamboat,  by  her  own  insolence,  in- 
subordination, and  threats  of  personal  violence,  provokes  the  cap- 
tain of  the  boat  into  an  assault  with  his  hands,  resulting  in  but  a 
triflinj  injury  to  her,  she  will  not  be  entitled  to  recover  in  damages. 

Hk 
MECHANIC'S  LIEN. 

See  Pnn'iLEGF. 
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MINORS. 

See  Txttors. 

MORTGAGES. 

No  mortgage  has  any  effect  as  to  third  persons  unless  recorded;  and 
save  in  the  single  case  of  the  minor's  mortgage  on  the  property  of 
the  tutor,  every  mortgage  ceases  to  have  effect,  except  as  to  the 
parties  to  it,  unless  re-inscribed  in  ten  years  from  the  date  of  Its 
original  inscription.  Neither  the  existence  of  the  pact  de  non  alien- 
ando  in  a  mortgage,  nor  the  pendency  of  a  suit  to  enforce  the  mort- 
gage obviates  the  necessity  of  its  inscription,  or  its  re-inscription. 

WaUion  vs.  Bondurant,  2. 

A  mortgage  primarily  without  any  consideration  given  to  secure  certain 
negotiable  notes  in  the  hands  of  any  future  holder,  becomes  a  valid 
mortgage  in  favor  of  any  innocent  third  person  who  may  acquire 
one  of  the  notes  before  its  maturity,  and  for  value. 

BiWjery  vs.  Ferguson,  84, 

The  legal  mortgage  on  a  person's  property  resulting  from  the  re^try 
of  his  official  bond  as  sheriff,  is  extinguished  by  prescription,  unless 
re-inscribed  within  ten  years  from  the  date  of  said  registry.  The 
necessity  of  a  re-inscription  every  ten  years,  applies  to  all  mort- 
gages, except  those  speciflcally  exempted  from  that  necessity. 
SuccesHion  of  W,  D.  Gale,    On  Oppots^ltion  of  Wm,  Sadler,  351. 

The  clause  in  an  act  of  mortgage  fixing  the  fees  of  the  creditor's  attor- 
ney at  five  per  cent  in  the  event  of  the  non-payment  of  the  debt  at 
its  maturity,  makes  the  debtor,  on  the  happening  of  that  event,  ab- 
solutely liable  for  that  amount;  and  this  liability  can  not  be  affected 
by  the  fact  that  the  creditor  has  not  really  paid,  or  obligated  him- 
self to  pay  that  amount  of  attorney's  fees. 

EensMw  vs.  Richards,  398. 

The  nullity  of  the  principal  debt  annuls  the  mortgage  securing  it. 

Chatenond  vs.  Hebert,  404, 

JBefore  a  mortgage  created  by  an  alleged  agent  can  be  enforced,  it  must 
be  proved  that  the  alleged  agent  was  specially  authorized  to  make 
the  mortgage. 

Mrs,  Alpha  P.  Nugent  vs.  Mrs.  Dora  L,  Stark  et  al,  492, 

A  mortgagee  who  transfers  part  of  the  mortgage  debt  to  another,  can 
not  compete  with  his  transferee  for  the  proceeds  of  the  mortgaged 
property,  where  the  amount  is  not  sufficient  to  satisfy  both. 

Barkdull  vs.  Her  wig  and  Smith,  618. 

The  registry  of  a  judgment  against  a  party  will  operate  as  a  legal  mort- 
gage on  all  the  immovables  cf  that  party  situate  within  the  parish 
wherein  the  judgment  is  registered,  whether  the  deed  to  such  im- 
movables is  recorded  or  not;  and  such  mortgage  is  good  against 
every  body  that  the  judgment  debtor's  title  to  the  immovables  is 
good  against.  Logan  vs.  Hebert,  727. 
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The  owner  and  mortgagor  of  property  sold  for  taxes,  can  not  buy  it  in, 
and  thus  acquire  a  title  to  the  prejudice  of  the  mortgagee. 

Eenshaw  vs.  Stafford,  853. 

The  mortgagee's  rights  on  the  property  will  remain  in  full  force. 

lb. 

The  setting  aside,  for  any  cause,  of  the  sale  of  an  immovable  made  by 
a  debtor  to  his  creditor  who  had  a  mortgage  on  the  immovable,  will 
not  impair  any  legal  rights  on  the  property  which  the  creditor  had 
in  virtue  of  his  mortgage.  CJiaffe  &  Bro.  vs.  Morgan,  1307. 

Inscriptions  of  mortgage  can  only  be  erased  by  the  consent  of  the  par- 
ties to  the  mortgage,  or  by  the  effect  of  a  decree  to  which  the  mort- 
gagee is  a  party.  Ih. 

NULLITY  OF  JUDGMENTS. 

No  valid  judgment  can  be  given  in  a  proceeding  wherein  no  citation 
issued  to,  and  no  answer,  or  appearance  was  made  by  the  defend- 
ant. Woolfolk  vs.  WoolfoVc,  139. 

A  judgment  rendered  against  a  party  who  was  not  cited,  and  who  has 
not  put  in  an  appearance,  is  null  and  void. 

Victor  Laurent  vs.  A.  J,  Beelman  and  F.  M.  Beelman,  363. 

A  final  judgment  on  default,  signed  by  the  judge  in  chambers,  is  absolu- 
tely void.  Sach  a  judgment,  to  be  valid,  must  be  read,  and  signed, 
in  open  court.  lb. 

NULLITY  OF  SALES. 

Where  the  property  of  a  succession  is  sold  by  a  mortgage  creditor  under 
executory  process,  without  making  the  succession  a  party  to  the 
proceedings,  and  no  fraud  is  shown,  and  it  appears  that  the  money 
was  applied  to  the  debts  of  the  succession,  the  heirs  can  not  annul 
the  sale,  and  recover  the  property,  without  tendering  to  the  inno- 
cent purchaser  of  the  same,  the  price  he  had  paid  for  it 

Edmund  Brown  vs.  Emile  Bouny  et  al.,  174. 

Even  when  it  is  shown  that  the  expressed  consideration  of  a  transfer 
does  not  exist,  the  contract  can  not  on  that  account  be  invalidated, 
if  the  transferee  proves  that  there  was  another  legal,  and  sufficient 
consideration.  Brown,  Administrator,  vs.  Brown,  966, 

OBLIGATIONS. 

A  party  can  not  be  held  liable  for  the  value  of  property,  stolen  on  ac- 
count of  its  being  exposed  to  the!t  by  an  act  of  his  which  he  had 
the  legal  right  to  do.  Gettwerth  vs.  Hedden,  30. 

A  creditor  holding  the  mortgage  note  of  a  third  person  as  collateral 
security,  is  compelled  to  credit  the  debt  due  him  with  only  the  net 
sum  he  was  legally  able  to  collect  on  said  note?. 

Blouin  vs.  Liquidators  of  Hart  db  Hebert,  714. 
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When  neither  error  nor  fraud  is  alleged  by  parties,  they  can  not  be  re- 
lieved from  the  legal  effects  of  their  own  acts,  and  declarations. 

Eskridge  vs.  Farrar^  718. 
OFFICERS. 

Where  an  act  of  the  Legislature  makes  a  new  law  for  the  assessment  of 
property,  and  a  new  Board  of  Assessors  are  appointed  under  that 
law,  whose  pay  is  conditioned  on  their  doing  the  work  of  assess- 
ment, and  they  actually  do  the  work  they  will  be  entitled  to  the  ap- 
propriation made  for  the  compensation  of  such  assessors,  and  not 
any  previous  Board  of  Assessors  who  were  fundi  officio  when  the 
work  of  assessment  was  done. 

State  ex  rel  Geo.  E.  Paris  vs.  Allen  Jumel,  Auditor,  etc.    E.  (7. 
Payne  et  al.,  Intervenors,  235. 
The  mere  failure  of  a  party  who  has  been  elected  to  a  constitutional 
ofiQce  to  qualify  within  thirty  days  from  the  date  of  his  commission, 
can  not  be  construed  into  an  abandonment  of  the  office. 

State  ex  rel.  Sam  Lisso  vs.  W.  P.  Peck,  280. 
The  failure  of  a  district  attorney  pro  tern.,  who  has  been  elected  by  the 
police  jury  of  his  parish,  to  qualify  within  the  l^al  delay,  creates  a 
vacancy,  which  can  only  be  legally  filled  by  appointment  of  the 
Governor.  State  ex  rel  Rills  vs.  Barrow,  657. 

The  Auditor  can  not  be  compelled  to  warrant  on  the  Treasurer  in  favor 
of  any  officer  of  the  State,  for  any  sum  beyond  the  appropriation 
made  by  the  Legislature  for  such  officer. 

State  ex.  rel.  Collens  vs.  Jumel,  Auditor,  861. 
When  an  act  of  the  Legislature,  creating  an  office,  takes  efifect  from  its 
passage,  the  term  of  the  office  will  commence  to  run  from  the  pas- 
sage of  the  act,  in  the  absence  of  any  provision  in  the  act  to  the 
contrary.        The  State  ex  rel.  Daniel  Wilson  vs.  E.  T.  Parker,  1182. 

OFFICES— AND  VACANCIES  IN, 

See  Officers. 

PARAPHERNAL  PROPERTY. 
See  Married  Women. 

PARISH  OBLIGATIONS,  AND  POWERS  OF  POLICE  JURIES. 

Where  an  act  of  the  Legislature  authorizes  a  parish  to  issue  its  bonds 
for  a  certain  purpose,  in  such  form  and  denomination  as  the  police 
jury  of  the  paiish  shall  prescribe,  the  police  jury  must  specially 
authorize  the  issue  of  the  bonds,  and  the  bonds  must  be  signed  by 
persons  designated  by  the  Legislature;  and  in  default  of  this  action 
of  the  police  jury  and  this  signature  of  the  bonds,  all  bonds  issued 
under  color  of  said  legislative  act  are  invalid. 
State  ex  rel  E.  Bahasse  vs.  Police  Jury  of  Terrebonne  Parish,  287. 
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When  a  law  directs  that  certain  bonds  of  a  parish  shall  be  signed  by  a 
majority  of  the  members  of  its  police  jury,  it  means  a  majority  of 
the  members  designated  by  the  jury.  It  does  not  mean  any  major- 
ity of  its  members,  not  selected  for  the  purpose  by  the  jury.     lb. 

The  police  jury  of  a  parish  have  no  power  to  issue  its  warrants,  or  paper 
of  any  kind,  negotiable  or  otherwise,  for  any  purpose,  unless  specifi- 
cally authorized  to  do  it  by  the  Legislature,  and  the  means  of  pay- 
ing the  debt  are  provided  for  in  the  ordinance  creating  it. 

J".  P.  Smith  vs.  the  Parish  of  Madison,  451. 

Neither  the  registry  by  the  treasurer  of  an  account  against  the  parish, 
nor  its  indorsement  by  him  under  the  statute,  amounts  to  the  issu- 
ance of  scrip,  or  negotiable  obligations  of  the  parish. 

State  ex  rel.  Barrow,  Sheriff,  vs.  Fisher,  Treasurer,  514. 

The  fact  that  no  money  is  in  the  parish  treasury  when  a  proper  claim 
for  registry  is  presented  to  the  treasurer  is  no  reason  why  the  claim 
should  not  be  registered.  lb. 

An  ordinance  of  a  police  jury,  passed  prior  to  April  20, 1877,  imposing 
a  parish  tax  of  over  four  mills  on  the  dollar  for  general  parochial 
purposes,  and  not  afterward  sanctioned  by  the  vote  of  a  majority 
of  the  taxpayers  of  the  parish,  is  illegal. 

Gonzales  vs.  Lindsay,  1085. 

The  ordinance  of  a  police  jury  imposing  a  fine  on  persons  between  cer- 
tain ages  for  failing,  or  refusing  to  work  on  the  public  roads,  id  con- 
stitutional. 

Parish  of  St.  Martin  ex  rel  Baker  vs.  Deldfioussaye,  1092. 

Property  situated  within  an  incorporated  town,  and  the  inhabitants  of 
the  town,  are  subject  to  the  imposition  of  property  and  license  taxes 
by  the  police  jury  of  the  parish,  unless  specially  exempted  by  some 
act  of  the  Legislature.     Parish  of  Iberia  vs.  K  A.  Chiapella,  1143. 

Before  a  parish  can  recover  the  amount  of  a  tax  imposed  by  its  police 
jury,  it  must  show  that  an  estimate  of  the  parish  expenses  for  the 
current  year  was  made,  and  published  at  least  thirty  days  before 
the  asseesment  of  the  tax.  Parish  of  Lincoln  vs.  Huey,  1244. 

The  police  jury  of  a  parish  have  authority  to  impose  any  license  tax 
they  may  see  fit  to  impose  on  trading  boats  trading  within  the 
parish.  Parish  of  Plaquemines  vs.  John  Bowman,  1403. 

PARTITION  WALLS. 

Where  the  owner  of  a  vacant  lot  in  the  city  of  New  Orleans,  who  de- 
sires to  erect  a  building  of  certain  dimensions  on  the  lot,  finds  that 
the  wall  of  his  neighbor's  house,  which  is  built  up  to  the  boundary 
line  of  the  lot,  is  so  thin  that  the  weight  of  his  prospective  building, 
although  erected  within  the  bounds  of  his  own  lot,  would  destroy 
his  neighbor's  house,  he  has  the  legal  right  to  take  down  the  neigh- 
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boriug  wall,  and  replace  it  by  one  strong  enough  to  support  tbe 
building  he  shall  erect.  Such  reasonable  care  must  be  observed  by 
hina  however,  as  will  render  the  inconvenience  and  lues  to  his  neigh- 
bor as  small  as  practicable;  and  his  care  must  be  proportioned  to 
the  risk  of  loss  and  inconvenience  to  his  neighbor  that  his  under- 
taking may  occasion;  and  ho  is  liable  for  whatever  actual  damage 
his  neglect  to  take  such  care  may  entail. 

George  L,  Getiwerih  vs.  Mrs.  E,  Hedden,  30. 

PARTITION. 

The  immovable  property  of  a  succession,  even  though  partly  owned  by 
minors,  may  be  sold  for  less  than  its  appraised  value,  to  effect  a 
partition  among  co-heirs,  or  co-proprietors. 

Veniress  vs.  Brown,  1012. 

PARTNERSHIP. 

The  assignment  of  its  assets  for  the  benefit  of  its  creditors,  made  by  a 
defunct  partnership  to  an  iodividual  member  of  a  new  partnership 
succeeding  to  the  former  business  of  the  old  concern,  will  not  make 
the  new  partnership  liable  to  the  defunct  partnership  for  the  value 
of  any  of  its  assets,  and  therefore  not  amenable  to  a  garnishment 
at  the  suit  of  any  creditor  of  the  defunct  concern. 

Bancker  vs.  Harrington  &  Co.  et  aZ.,  136. 

The  mere  fact  that  one  member  of  an  ordinary,  planting  partnership  is 
entrusted  with  the  management  of  the  plantation,  will  not  authorize 
him  to  make  a  dation  in  payment  of  certain  property  of  the  part- 
nership to  one  of  the  partnership  creditors,  and  thus  place  the  in- 
terest of  his  copartner,  in  said  property,  beyond  the  reach  of  other 
creditors  of  the  partnership. 

Alfred  S.  Ba88  vs.  Wm.  R  Messick,  Sheriff,  et  al,  Alcus  Scherck 
&  Autey,  Intervenors,  373. 

Where  the  evidence  shows  that  the  two  individual  signers  of  a  merely 
joint  note  were,  at  the  date  of  the  note,  commercial  partners,  and 
that  the  consideration  of  the  note  was  money  borrowed  for,  and 
used  by  the  partnership,  each  of  the  makers  will  be  liable  on  the 
note  171  solido.  ^MUchell  vs.  D^Armond,  396. 

Where  a  non-resident  commercial  firm  make  an  agreement  with  two 
resident  firms,  in  virtue  of  which  agreement  one  of  the  resident  firms 
is  to  purchase  certain  merchandise,  and  ship  it  in  the  name  of  the 
other,  and  the  other  resident  firm,  with  the  money  of  the  non-resident 
firm,  is  to  pay  for  the  merchandise,  and  each  of  the  resident  firms 
agree  to  receive,  instead  of  fixed  sums  in  payment  of  their  services, 
certain  proportions  of  the  profits  to  arise  from  the  subsequent  sales 
of  the  merchandise,  and  also  agree  to  share  in  any  losses  resulting 
from  said  sales. 

Held :  That  such  an  agreement  will  not  make  the  said  firms  commercial 
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partners,  even  as  to  third  persons,  when  it  appears  that  they  did  not 
intend  to  form  a  partnership,  and  that  they  have  not  held  them- 
selves out  to  the  world  as  partners. 

Chaffraix  &  Agar  vs.  John  B,  LaJUte  &  Co.^  631. 

No  valid  judgment  can  be  rendered  against  any  of  the  individual  mem- 
bers of  a  former  commercial  partnership,  who  have  not  been  cited, 
on  the  confession  of  an  agent  of  the  former  firm,  made  after  the 
dissolution  of  the  firm.    Such  a  judgment  is  null  and  void. 

Edward  Conery  vs.  Botchford,  Brown  &  Co.,  69Z 

When  one  partner  sues  the  other  for  a  liquidation  and  balance  due  on 
partnership  account,  the  defendant  can  not  set  up  in  reconvention, 
damages  to  the  business  of  the  partnership  caused  by  the  bad  habits 
of  the  plaintiff.  Mills  vs.  Fellows,  824, 

In  the  absence  of  express  agreement  a  charge  by  one  member  of  an 
ordinary  partnership  against  the  other,  for  keeping  the  books  of  the 
firm  Is  inadmissible.  lb. 

The  individual  members  of  a  commercial  firm  may  execute  a  valid  note, 
and  a  valid  mortgage  securing  said  note  on  their  individual  prop- 
erty, in  favor  of  the  firm,  and  any  third  person  acquiring  the  note 
from  the  firm,  in  good  faith,  for  value,  and  before  maturity,  may 
enforce  its  payment. 

Fike,  Brother  &  Co,  vs.  Hart  &  Hebert,  868, 

Where  a  loan  is  made  by  two  members  of  a  commercial  firm,  in  a  mat- 
ter foreign  to  the  business  of  the  firm,  and  in  disregard  of  the 
express  opposition  of  the  third  member,  the  two  members  making 
the  loan  are  justly  chai^eable  with  its  amount. 

David  G.  Cooke  vs.  Hugh  and  Andrew  Allison,  963, 

A  promissory  note  executed  in  the  name  of  a  certain  commercial  firm, 

in  liquidation,  by  an  agent  of  one  of  the  former  partners,  after  the 

dissolution  of  the  firm,  is  not  binding  on  the  former  members  who 

have  not  given  any  specific  authority  for  the  execution  of  the  note. 

Dodd,  Brown  &  Co.  vs.  John  Bishop  &  Co.  et  al,  1178. 

Where  a  creditor  of  a  former  commercial  firm  sues  its  individual  mem- 
bers for  goods  sold  to  the  firm,  and  declares  in  his  petition  on  the 
itemized  account  of  the  goods,  and  also  on  a  promissory  note  of  the 
firm,  given  in  liquidation  of  the  account  by  one  not  authorized  to 
sign  for  the  firm,  he  will  be  entitled  to  recover  for  the  goods,  on  the 
unopposed  proof  of  their  sale  and  delivery.  lb. 

One  who  acts  in  such  a  manner  as  to  induce  others  to  believe  that  he  is 
a  member  of  a  certain  partnership,  makes  himself  liable  to  them  as 
a  partner.  lb. 

An  ordinary  partnership  can  not  be  held  liable  for  the  individual  debt  of 
one  of  its  members  because  of  an  agreement  to  that  effect  between 


Digitized  by  VjOOQIC 


INDEX.  1481 

PARTNERSHIP—  Continued, 

that  member  and  his  creditor,  imless  it  be  proved  that  the  member 
was  authorized  to  make  the  agreement  by  his  copartners,  or  that 
his  agreement  was  ratified  by  them,  or  that  the  partnership  was 
benefited  by  the  transaction. 

W.  E,  Hamilton  et  al,  vs.  Nellie  Hodges,  Tutrix,  et  al,  1290, 

PAYMENT. 

Payments  made  by  a  debtor  without  special  instructions  as  to  their  im- 
putation, will  be  imputed  in  accordance  with  the  tacit  agreement  of 
the  parties  as  disclosed  by  their  dealings  and  correspondence. 

McLear  &  Kendall  vs.  Succesifion  of  Hunaicker,  1225, 

A  debtor  who  receives,  without  objection,  an  account  current  from 
his  creditor  which  imputes  payments  made  by  him  to  the  less  oner- 
ous part  of  his  debt,  is  held  to  ratify  by  his  silence  the  imputation 
of  payment  made  in  the  account.  lb. 

Where  the  debts  are  of  like  nature  the  imputation  of  payments  is  made 
to  the  debt  longest  due.  Bloom  <&  Co,  vs.  Kern,  1263, 

PLEDGE. 

There  can  be  no  valid  pledge  of  a  mortgage,  or  vendor's  privilege,  by 
mere  agreement  of  parties  to  that  effect,  unaccompanied  by  an  ac- 
tual or  symbolical  delivery  of  possession. 

Sevin  &  Gourdain,  in  Liquidation,  vs.  Theogiine  Caillouei,  528, 

The  fact  that  the  stock  of  a  corporation  is  only  transferable  on  the  books 
of  the  company,  does  not  prevent  a  stockholder  from  validly  pledging 
his  stock,  by  merely  delivering  to  his  creditor  the  certificates  of  his 
stock.  A  transfer  of  the  stock  on  the  books  is  not  necessary  to 
perfect  the  pledge.    Blouin  vs.  Liquidators  of  Hart  &  Hehert,  714, 

A  consignee  who  has  made  advances  on  cotton  shipped  to  him  has  a 
right  of  pledge  on  it,  and  its  proceeds,  for  the  re-imbursement  of 
those  advances;  and  until  the  debt  due  for  those  advances  is  paid  he 
is  not  bound  to  accept,  or  pay  any  drafts  drawn  on  him  by  the  con- 
consignor  against  said  cotton  at,  or  about  the  time  it  was  shipped,  in 
favor  of  a  third  person  who  had  discounted  the  drafts  for  the  con- 
signor, and  thus  enabled  the  latter  to  buy  the  cotton  shipped  to  the 
consignee.  Thos,  E,  Helm  et  al,  vs.  Meyer,  Weis  &  Co,,  943, 

It  is  not  necessary  to  record  a  pledge  to  make  it  effective  as  to  third 
persons,  where  the  object  of  pledge  comes  into  the  actual  posses- 
sion of  the  pledgee  before  any  conflicting  lien  has  attached  to  it    lb. 

Where  the  pledgee  of  a  mortgage  note,  in  whose  hands  it  has  been 
placed  to  secure  a  debt  due  him  by  the  pledgor,  sells  the  property 
mortgaged  to  secure  the  note  for  a  sum  less  than  the  amount  of 
the  note,  and  immediately  resells  it  for  a  larger  sum  than  that  of 
the  note,  he  becomes  liable  to  the  pledgor,  not  for  the  price  at 
which  the  property  was  resold,  but  merely  for  the  amount  of  the 
note.  Mrs,  A,  K  Richardson  vs.  Moses  Mann,  1060, 
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POLICE  JURY. 

See  Parish  Obligations,  and  Powers. 

PRACTICE  AND  PLEADING. 

To  conflrm  a  judgment  by  default,  involving  the  assessment  of  dam- 
ages, a  jury  is  necessar}'.  WaUon  vs.  Bondnrant,  1, 

Any  former  member  of  a  dissolved  commercial  firm  may  be  brought 
into  court  by  a  firm  creditor  and  condemned  for  a  social  debt,  con- 
tracted while  he  was  a  member,  on  a  citation  addressed  to  the  Hrrn, 
but  served  personally  on  him;  when  the  citation  is  a<»companied  by 
a  certified  copy  of  the  petition,  in  which  the  creditor  prays  for  a 
judgment  against  each  former  member  of  the  firm  m  aolklo, 

J.  H.  Montague  et  al.  vs.  Weil  &  Bro.,  50. 

The  right  to  an  office  will  not  be  considered  on  any  rule  taken  in  this 
court. 

Bollce  Jury  of  the  Parish  of  Plaquemines  vs.  James  Foulhouze  et 
al,  64. 

If  one  of  the  parties  to  an  appeal  dies,  pending  the  appeal,  a  valid  judg- 
ment may  be  rendered  against  his  succession  by  making  his  admin- 
istrator a  party  to  the  suit,  and  prosecuting  it  to  a  judgment  con- 
tradictorily with  the  administrator. 

Anderson  vs.  Ary\ette  et  al,  72. 

An  act  of  sale  which  contains  the  stipulation  of  a  real  price,  no  matter 
how  fraudulent  the  sale  may  be,  can  not  be  disregarded,  and  as- 
sailed collaterally,  like  a  simulated  sale. 

BUlgery  vs.  Ferguson,  64. 

Heirs  of  age  who  are  in  possession  of  the  property  of  a  succession,  and 
minor  heirs  in  possession  of  it  by  virtue  of  its  being  under  the  con- 
trol and  administration  of  their  natural  tutor,  may  be  sued  by  any 
creditor  of  the  succession,  in  a  court  of  ordinary  jurisdiction. 

Soye  vs.  Price  et  al,  93, 

No  intervention  can  be  filed  in  a  suit  for  a  partition,  after  judgment  de- 
creeing the  partition  has  been  rendered.  That  judgment  is  defini- 
tive, and  hence  the  suit  can  not  be  considered  as  pending  until  the 
final  decree  homologating  the  partition. 

Woolfolk  vs.  Woolfolk,  139. 

Parties  who  intervene  in  a  partition  suit  can  not  be  considered  as  third 
opponents  to  the  execution  of  the  judgment  in  the  suit,  unless  they 
either  claim  to  be  owners  of  the  property  on  which  the  judgment 
is  sought  to  be  executed,  or  claim  a  preference  on  the  proceeds  of 
its  sale.  lb. 

A  suit  for  the  nullity  of  a  judgment  can  not  be  brought  by  way  of  in- 
tervention, or  third  opposition.  It  must  be  brought  in  the  ordinary 
form,  by  petition  and  citation.  lb. 

No  peremptory  exception  filed  In  this  court  will  be  noticed,  unless  filed 
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while  the  trial  of  the  c^se  is  still  pending.    It  is  too  late  to  file  sucli 
an  exception  after  the  ease  is  submitted. 

James  J.  O'Hara  vs.  City  of  New  Orleans,  152. 

When  the  plea  of  prescription  is  filed  in  a  suit,  not  as  an  answer,  but  a». 
a  peremptory  exception,  it  will  not  have  the  effect  of  setting  aside- 
a  judgment  of  default  previously  rendered  in  the  suit;  and  on  the- 
overruling  of  the  exception,  thus  filed,  the  plaintiff  is  entitled  to- 
introduce  his  proof  to  confirm  his  default,  and  to  compel  the  judge- 
a  quo  to  hear  his  proof  and  pass  on  his  application  to  confirm. 

State  ex  rel  E.  Borland,  Jr,,  vs.  the  Judge  of  the  Second  Judicial 
District,  155, 

An  agent,  or  depositary,  in  whose  hands  certain  property  attached  in  a. 
suit  has  been  placed  for  keeping  and  sale,  by  the  parties  claiming- 
adverse  rights  in  the  same,  can  not  be  compelled  by  the  attaching- 
creditor,  on  a  mere  rule,  to  deliver  said  property,  or  proceeds  of  the- 
sam(*,  to  the  sheriff.  No  action  can  be  had  against  the  depositary  iik 
such  a  case  by  the  attaching  creditor  until  his  rights  have  been 
fixed  by  a  decree  rendered  contradictorily  with  all  other  parties- 
asserting  an  interest  in  the  property. 

Thanias  J.  Meshew  vs.  S.  F,  Gould,  163. 

In  a  possessory  action  the  plaintiffs  title  to  the  property  in  contest  i» 
put  at  issue,  and  therefore  ita  validity  may  be  judicially  inquired 
into.  Louis  Fix  vs.  Succession  of  Mrs.  W.  H.  Dierker,  175, 

To  maintain  a  suit  for  partition,  the  heir  who  brings  the  suit  must  make^ 
each  one  of  his  co-heirs  a  party  to  the  proceeding.  Every  person 
interested,  must  be  made  parties  to  the  suit. 

Boutte  et  al.  vs.  Executors  of  BoutU,  177. 

Bedundancies  in  pleading  will,  on  motion  to  that  effect,  be  stricken  out- 
Charles  F.  Sevens  vs.  Meyer  Weill  et  al,  185, 

Before  a  judgment  creditor,  having  a  privilege  on  certain  immovable 
property  which  has  been  really  sold  by  his  debtor  to  a  third  person^ 
can  seize  and  subject  that  property  to  his  judgment,  he  must  first 
bring  a  revocatory  action  and  have  the  sale  of  the  property  an- 
nulled, lb, 

A  mortgage  creditor  of  a  succession,  whose  debt  has  not  been  novated,, 
having  failed  to  take  any  action  in  a  court  of  ordinary  jurisdiction 
to  foreclose  his  mortgage,  can  not  ask  for  the  revocation  of  an  order 
of  sale  of  the  mortgaged  property,  granted  by  the  probate  court 
on  the  prayer  of  the  administratrix,  on  the  ground  that  the  prop- 
erty no  longer  belonged  to  the  succession,  but  belonged  to  a  third 
person,  who,  in  purchasing  the  property  from  the  decedent,  hadk 
assumed  to  pay  his,  (the  creditor's)  debt. 

Succession  of  L.  H.  Tabarry,  187^ 
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One  who  has  tacitly  allowed  a  judgment  to  be  rendered  against  him, 
can  not  assail  it  collaterally,  on  a  rule  taken  by  a  third  person  to 
carry  the  judgment  into  effect.  He  must  proceed  by  a  direct  action 
to  annul. 

State  ex  rel  Elder  vs.  Judge  of  Third  District  Court  et  al,  229, 
The  execution  of  a  judgment  can  be  arrested  in  but  two  ways,  by  a  sus- 
pensive appeal,  and  by  injunction.  Ih, 
The  appropriate  process  to  arrest  an  order  of  sale,  rendered  on  a  rule 
to  show  cause  why  property  should  not  be  sold  is  the  process  of  in- 
junction, not  appeal. 

State  ex  rel  McCloskey  et  ah  vs.  Judge  of  Second  District  Court j 

233, 

Neither  the  'legatee  of  an  annuity  in  a  succession,  nor  the  residuary 

legatee,  has  a  right  to  frustrate  or  retard  the  sale  of  property 

prayed  for  by  particular  legatees  for  the  payment  of  their  l^acies. 

lb. 
A  general  plea  of  "  prescription,"  without  indicating  what  specific  pre- 
scription the  party  invokes,  and  relies  on,  is  too  vague  for  this  court 
to  take  cognizance  of. 

Widow  Sarah  Gaines  vs.  Succession  of  Martinez  Del  Campo,  245. 
The  validity  of  a  garnishee's  title  to  property  in  his  possession,  of  wliich 
he  claims  the  ownership,  can  not  be  passed  on  in  a  rule,  taken  to 
traverse  the  answers  of  the  garnishee.    Such  an  issue  can  only  be 
passed  on  in  a  direct  suit  brought  to  test  the  sufficiency  of  the  title. 
Martin  Ivens,  Jr.,  vs.  £.  M,  Ivens  &  Co,     C.  S.  Johnson,  Gar- 
nishee, 249. 
The  question  whether  an  executrix  has  been  legally  appointed  can  not 
be  raised  collaterally,  on  an  opposition  to  her  account    It  can  only 
be  considered  in  a  direct  action  to  revoke. 

Succession  of  Baptiste  DougarL    Opposition  to  the  Account  of 
Executrix,  268, 
A  general  denial,  in  an  opposition  to  the  account  of  an  executrix,  puts  at 
issue  each  and  every  item  in  the  account,  and  puts  on  her  the  onus 
of  proving  each  item.  lb. 

The  object  of  the  rule  nisi  in  a  mandamus  proceeding  Is  not  to  ascer- 
tain whether  the  court  erred  in  granting  the  rule,  but  whether  the 
mandamus  should  be  made  peremptory.    And  hence  it  is  to  the 
latter  inquiry  alone  that  the  respondent  should  address  himself. 
State  ex  rel,  C.  C,  Durand  et  al.  vs.  Parish  Judge  of  SU  Martin 
Parish,  282, 
A  party  having  occasion  to  apply  for  mandamus  in  4wo  suits,  before  the 
same  judge,  may  state  his  causes  of  complaint,  with  respect  to  both, 
in  a  single  petition.  lb. 
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Where  an  application  for  a  writ  of  injunction,  filed  in  conjunction  with 
an  opposition  to  a  seizure  and  sale,  is  referred  to  the  merits,  and  no 
restraining  order  was  issued  until  after  a  bearing  on  the  merits,  it 
is  immaterial  whether  the  affidavit  for  the  injunction  was  legally 
sufficient,  or  not. 

Jean  Claverie  vs.  L,  A.  Gerodias  and  Her  Husband,  SOL 

A  defendant  who  pleads  certain  exceptions  to  the  suit  against  him,  is^ 
so  far  as  the  exceptions  are  concerned,  a  plaintiff,  and  hence  must 
prove  the  exceptions. 

B.  R.  Barrow  vs.  Jules  Lapene,  John  B.  Pitman,  Intervenor,  310, 

Thus,  when  the  purchaser  of  property  at  a  tax-sale,  who  is  sued  by  the 
former  owner  for  the  recovery  of  the  property,  excepts,  that  the 
plaintiff  must  re-imburse  him  what  he  has  paid  for  the  property, 
and  which  inured  to  the  benefit  of  the  plaintiff,  before  the  latter 
can  demand  the  recovery  of  the  property,  such  a  purchaser  must 
in  order  to  maintain  his  exception  show  the  precise  amount  that  he 
is  entitled  to  be  re-imbursed.  lb. 

One  who  sues  for  the  nullity  of  a  judicial  sale,  can  not  ask  for  the  pro- 
ceeds of  the  sale.  The  two  demands  are  inconsistent,  and  mutually 
exclusive.    In  such  a  case  the  suit  to  annul  will  be  dismissed. 

Michael  Bowling,  Curator,  vs  Hypolite  Gaily,  328, 

The  purchaser  of  property  at  a  judicial  sale,  is  a  necessary  party  to  a 
suit  brought  to  annul  the  sale.  lb. 

The  only  legal  methods  of  arresting  a  sale  under  executory  process,  or 
the  proceeds  of  such  a  sale,  are  by  appeal,  by  injunction  and  bond, 
and,  (in  certain  cases  enumerated  in  articles  738-739  Code  of  Prac- 
tice) by  opposition  and  injunction  without  bond.  lb. 

The  facts  that  a  written  demand  was  made  on  defendant  before  suit 
was  brought,  that  he  answered  by  a  general  denial,  and  specially 
averred  in  his  answer  that  too  much  interest  was  demanded,  and  it 
appears  that  he  and  his  counsel  were  absent  on  the  trial  of  the 
cause,  are  all  corroborating  circumstances,  and  in  conjunction  with 
the  testimony  of  one  witness,  will  prove  a  claim  for  more  than  five 
hundred  dollars.  M.  Goepper  &  Sons  vs.  Casper  Lusse,  392, 

On  the  rule  to  dissolve  an  attachment  the  defendant  in  the  suit  may  put 
at  issue,  and  require  to  be  passed  on,  all  of  the  allegations  of  the 
plaintiffs  affidavit,  on  which  the  writ  of  attachment  itself  legally 
rests.  And  when  such  allegations  are  thus  put  at  issue,  the  plain- 
tiff must  prove  them  to  be  true.  On  such  a  rule  however,  no  alle- 
gation, or  fact,  involving  the  merits  of  the  case,  will  be  considered. 
Herrmann  &  Vignes  vs.  Justin  L,  AmedSe,  393. 

Joint  obligors  may  be  sue  1  separately,  and  judgment  recovered  against 
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each  of  them  for  his  proportion  of  the  debt,  without  making  his  co- 
obligors  parties  to  the  suit 

K  J,  Mitchell,  Tutrix,  vs.  T.  H,  D'Arnumd,  396. 

TJnder  the  plea  of  general  denial,  in  a  suit  brought  to  enforce  the  fund- 
ing of  certain  State  bonds,  evidence  is  not  admissible  to  prove  an 
adverse  title  to  the  one  df?clared  on  by  the  holder  of  the  bonda 
Hamlin  et  al.  vs.  the  Board  of  Liquidators,  443. 

Tn  suits  between  holders  of  bonds  and  the  Board  of  Liquidation,  (under 
the  funding  acts  of  1874  and  1875)  the  only  question  that  can  be  put 
at  issue  is  the  validity  of  the  bonds,  as  obligations  of  the  State. 
The  issue  of  the  ownership  of  the  bonds  can  not  be  raised,  save  by  a 
rival  claimant,  intervening  and  setting  up  an  adverse  title.         lb. 

TThe  mere  fact  that  a  certain  bond  of  the  State  belongs  to  one  of  the 
issues  declared  by  the  act  of  1875  to  be  questioned  and  doubtful, 
will  not  authorize  the  holder  of  that  bond  to  Intervene  in  a  suit 
brought  against  the  Board  of  Liquidators  by  the  holder  of  bonds 
belonging  to  another  of  the  questioned  and  doubtful  issues,      lb. 

^hen  a  certain  fact  put  at  issue  by  the  pleadings  is  peculiarly  within 
the  knowledge  of  the  defendant,  such  for  instance  as  the  considera- 
tion of  a  transfer  made  by  him,  the  burden  of  proof  is  on  him  to 
show  that  fact  Wm,  M.  Lovell  vs.  James  A.  Payne  et  al^  511. 

The  refusal  of  the  lower  court  to  continue  a  case,  on  the  ground  that  a 
material  witness  was  absent,  who  had  been  properly  summoned, 
and  for  whom  an  attachment  was  then  out,  will  not  lead  this  court 
to  set  aside  the  judgment,  when  it  appears  that  the  attachment  for 
the  absent  witness  issued  six  months  before  the  trial  of  the  case. 

Carroll  &  Co,  vs.  Hamilton,  520^ 

Amendments  of  pleading  will  not  be  allowed  during  the  trial  of  a  case, 
when  they  will  delay  the  trial,  and  change  the  issues. 

Sevin  &  Oourdain  vs.  Caillouet,  528, 

Whether  the  judge  below  has,  or  has  not  improperly  refused  to  sign  a 
bill  of  exception,  is  a  question  which  can  only  be  inquired  Into, 
when  brought  before  this  court  in  a  mandamus  proceeding. 

State  va.  Gunter,536. 

The  charge  of  the  lower  court  and  the  facta  urged  as  grounds  for  a 
new  trial  can  be  brought  before  this  court  in  no  other  way  than  by 
bills  of  exception.  lb. 

JL  citation  served  on  the  husband,  addressed  to  the  husband  and  wife.  Is 
a  good  service  on  the  wife.  McElvin  vs.  Taylor,  552. 

"Whether  a  certain  Instrument  is,  or  is  not  a  public  record,  is  a  question 
of  law  for  the  court  to  determine.  State  vs.  Anderson,  557. 

The  administrator  of  a  succession  can  not  maintain  an  action  for  the 
recovery  of  real  estate,  alleged  to  be  the  property  of  the  succession. 
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when  the  heirs  of  the  succession  are  present,  and  all  of  them  are 
not  ma«le  parties  to  the  suit.  Ledoitx  vs.  Burton,  576. 

It  is  only  in  cases  in  which  the  execution  of  a  judgment  is  enjoined,  that, 
on  the  trial  of  the  injunction,  the  sureties  on  the  injunction  bond  are 
parties  to  the  suit.  It  is  therefore  only  in  such  cases  that  the  sure- 
ties can  be  condemned  in  damages,  in  the  judgment  dissolving  the 
injunction.  In  all  other  fases  the  sureties  must  be  proceeded 
against  by  a  separate  action  on  the  bond. 

Scott  &  WiUlams  vs.  the  Sheriff  et  al,  580. 

Where  there  is  no  community  of  interest  between  several  co-plaintififo 
in  a  suit,  although  the  rights  and  relief  sought  are  of  the  same  char- 
acter, the  actions  of  these  several  parties  can  only  be  cumulated  by 
consent  of  the  defendant.  Such  a  suit,  on  an  exception  of  mis- 
joinder of  parties  by  the  defendant,  will  bo  dismissed. 

C.  D.  Favrot  et  dl  vs.  Parish  of  East  Baton  Rouge,  606. 

The  application  for  a  rehearing  made  by  an  amicus  curice,  although 
filed  within  six  days,  will  not  suspend  a  judgment  of  this  court, 
when  not  called  to  the  attention  of  the  court,  and  no  order  is  asked» 
or  made  in  relation  to  it,  within  that  time. 

LesoHsier  &  Binder  vs.  the  Board  of  Liquidation,  611, 

A  plea  of  prescription  filed  by  a  defendant  impliedly  admits  the  plain- 
tiffs ownership  of  the  note  sued  on. 

B.  W.  Sewell  vs.  Clias.  McVay,  Executor,  673. 

The  tender  of  a  license  tax,  and  its  deposit  in  court  by  a  defendant  who 
is  threatened  by  the  State  with  seizure,  and  against  whom  an  in- 
junction has  issued  to  restrain  him  from  carrying  on  his  business, 
are  not  such  voluntary  acts  as  will  estop  him  from  pleading  the 
unconstitutionality  of  the  tax,  and  recovering  the  amount  of  the 
tax,  if  the  same  is  adjudged  to  be  illegal. 

The  State  vs.  John  P.  Becker,  682, 

Any  change  in  the  judgment  of  the  lower  court, desired  by  the  appellee, 
must  be  asked  for  by  him  in  a  regular  answer  to  the  appeal.  It  is 
not  sufficient  to  demand  it  merely  in  his  brief.  lb. 

A  mortgage  creditor  may  proceed  directly  against  the  property  subject 
to  his  mortgage,  even  though  the  property  may  have  been  sold  for 
taxes,  and  the  tax  title  be  in  the  name  of  a  third  person,  when  it  ap- 
pears from  the  evidence  that  such  title  is  a  fraudulent  simulation, 
and  that  the  original  mortgage  debtor,  who  had  colluded  with  the 
purchaser  at  the  tax  sale,  is  still  the  real  owner  of  the  property. 
S.  T.  AusVm,  Jr.,  vs.  Citizens*  Bank  and  Sheriff,  689. 

A  judgment  absolutely  null,  may  be  attacked  collaterally,  in  any  form  of 
proceeding,  by  any  one  having  the  least  interest  to  have  the  nullity 
pronounced.  Conerij  vs.  Botch  ford,  Brown  &  Co.,  692. 
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The  executor  may  prosecute  to  Its  final  termination,  an  action  instituted 
by  the  testator  to  annul  a  donation  inter  vivos  made  by  him. 

£.  8.  Eskridge  and  Husband  vs.  E,  D,  Farrar,  Agent ;  and 
M.  E.  Ogden  et  al,  vs.  the  Heirs  et  al,  of  John  Perkins,  718. 

A  reconventional  demand  for  damages  can  not  be  separately  tried,  and 
the  judgment  rendered  on  such  a  demand  can  not  be  separately  ap- 
pealed from.    It  must  be  tried  and  appealed  with  the  main  suit 
Orescent  City  L.  S.  L,  &  Slaughter- House  Co.  vs.  Larrieux,  740, 

The  court  can  not,  of  its  own  motion,  change  the  form  of  a  proceeding 
from  an  executory,  to  an  ordinary  one.  Such  a  change  can  not  be 
made  without  the  assent  of  the  seizing  creditor. 

Calhoun  vs.  Mechanics*  and  Traders'  Bank,  772. 

An  action  to  annul  a  judgment  can  only  be  brought  by  one  who  has  a 
real  and  actual  interest  impaired  by  such  judgment. 

Neel  vs.  Hibard,  808. 

When  the  motion  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  does  not  disclose  the  evidence,  or  the  source  from  which 
it  is  derived,  the  motion  is  defective,  and  should  be  overruled. 

The  State  vs.  S.  W.  Curtis,  814. 

Under  our  practice  nothing  prevents  the  cumulation  of  demands  for  the- 
double  purpose  of  proving  the  existence  of  a  partnership,  when  the 
defendant  has  denied  it,  and  for  its  liquidation,  when  proved. 

Mills  vs.  Fellows,  824. 

To  entitle  a  party  to  the  continuance  of  a  case,  on  the  ground  of  absent 
witnesses,  it  is  necessary  not  merely  to  allege  but  to  prove,  that  he 
bad  been  diligent,  that  he  was  surprised,  that  he  could  not  prov^ 
the  facts  by  other  available  witnesses,  and  that  they  were  pot  ab- 
sent by  his  consent  or  procurement.  lb. 

When  the  court  orders  the  defendant  to  produce  in  court  certain  books, 
which  plaintiff  swears  will  prove  certain  facts,  and  defendant  flles^ 
in  response  to  the  order,  an  evasive  answer,  and  fails  to  produce 
the  books,  on  the  day  fixed  in  the  order  [no  matter  whether  the  case 
came  up  for  trial  that  day  or  not]  the  court  will  be  authorized  to 
order  that  the  specific  facts  (but  only  the  specific  facts)  sworn  to  by 
the  plaintifT,  be  taken  as  confessed  by  the  defendant.  lb. 

Judgments  which  are  not  absolutely  null  and  void,  can  not  be  attacked 
in  any  collateral  manner.  Compton  vs.  Sandford,  833. 

A  general  allegation,  in  an  exception,  that  the  charge  of  the  lower  judge 
"  is  not  laio,"  is  too  vague.  State  vs.  Williams,  842. 

The  citation  of  appeal,  in  a  case  where  the  State  is  a  party,  must  be 
served  on  the  attorney  for  the  State  who  has  obtained  the  judgment 
appealed  from.  If  absent,  the  service  must  be  made  at  his  dom- 
icile as  in  ordinary  cases.    The  State  vs.  George  Tennant  et  al,  852. 
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In  a  suit  to  annul  a  tax  sale  of  real  estate  made  by  a  State  tax  oolleotor, 
the  State  is  not  a  necessary  party. 

Workingmen'8  Batik  vs.  Blaise  Lannes  et  aZ.,  671. 

Any  absolute  nullities  in  a  tax  sale  of  property  may  be  set  up,  and 
avaOed  of  by  the  creditors  of  the  owner.  lb. 

One  of  the  defendants  in  a  suit  in  which  a  formal  judgment  has  been 
rendered  can  not  disturb  that  judgment  either  by  an  action  of  nul- 
lity, or  by  appeal,  ¥rtthout  majking  all  parties  to  the  proceeding  who 
were  parties  to  the  original  suit 

John  A,  Morris  vs.  NeuviUe  Bienvenu  et  oZ.,  879. 

An  action  of  nullity  can  not  be  maintained  pending  a  suspensive  appeal 
involving  the  same  issues.  lb. 

One  who  is  a  citizen  of  another  State,  although  he  have  a  dwelling  here, 
and  reside  in  it,  for  some  months  during  each  year,  is  nevertheless 
an  "  absentee"  and  hence,  if  he  have  no  known  representative  here, 
may  be  legally  represented  in  a  suit  brought  against  him  by  a  cura- 
tor ad  hoc.  lb. 

ynien  an  absentee  is  brought  into  court  not  by  attachment,  but  by 
service  of  citation  on  a  curator  ad  /loc,  it  is  not  necessary  to  post 
the  citation  on  the  door  of  the  court-room.  lb. 

In  a  rule  to  compel  the  purchaser  of  property  at  a  succession  sale  to 
comply  with  his  bid,  he  can  not  put  at  issue  the  rightfulness  of  the 
recusation  of  the  judge  of  the  court  from  which  the  order  for  the 
sale  issued.  Succession  of  Francis  Lecroix,  924. 

IVhen  one  is  sued  as  heir,  or  widow  in  community,  or  in  any  other  rep- 
resentative capacity,  the  plea  of  general  denial  admits  that  capa- 
city. Edwards  vs.  BickSj  926. 

A  non-resident  debtor  sued  in  this  State  and  personally  cited,  may  have 
a  personal  judgment  rendered  against  him  for  the  whole  debt  due 
by  him.  Leopold  de  Poret  vs.  A.  L.  Gusman  et  ah,  930. 

The  allegations  in  a  petition  that  a  certain  transfer  of  property  is  a  sim- 
ulation, and  that  it  is  a  donation  in  disguise,  are  inconsistent. 

J.  N.  Brown,  Administrator,  vs.  JS.  A.  R  Brown,  966. 

The  objection  that  a  part  of  the  immovables  of  a  succession  sold  for 
less  than  their  appraised  value,  and  hence  that  its  sale  was  null,  is 
not  an  objection  which  the  notary,  before  whom  a  judicial  partition 
of  the  succession  property  is  pending,  could  be  required  to  refer  to 
the  court,  before  completing  the  partition.  Such  an  objection  can 
only  be  properly  urged  by  way  of  opposition  to  the  homologation 
of  the  partition. 

Julia  A,  Veniress,  Executrix,  vs.  Isaac  D.  Brown  et  al,  1012. 

In  the  rule  nisi  granted  by  this  court  on'  an  application  for  a  writ  of 
prohibition,  the  answer  of  the  defendant  should  be  sworn  to. 

State  ex  rel  Kramer  vs.  Judge  Sixth  District  Court,  1011. 

^  T 
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The  police  jury  of  a  parish  are  not  a  necessary  party  to  a  suit  brought 
by  the  State  tax  collector  to  enforce  the  payment  of  parish  taxes. 

Gonzales  vs.  Lindsay,  1085. 

An  action  to  set  aside  a  sale  of  real  estate  made  by  its  deceased  owner, 
on  the  ground  of  simulation,  may  be  brought  by  the  executor  and 
forced  heirs  collectively,  or  by  the  heirs  separately. 

A.  A,  Guilbeau,  Tutor,  et  al  vs.  Treuille  Thibodeau  et  al.,  1099. 

The  amendment  to  an  answer  which  substantially  changes  the  defense 
will  not  be  permitted.  lb. 

A  defendant  who  excepts  to  the  capacity  of  the  plaintiff  to  stand  in 
judgment  does  not  waive  the  benefit  of  the  exception  by  failing  to 
require  the  court  to  rule  on  it  before  passing  to  the  merits. 

Elisee  Thibodeaiix  vs.  Adolphe  Comeau  and  Wife,  1119. 

The  dative  testamentary  executor  alone  can  not  maintain  an  cu^tion  to 
revoke  a  donation  inter  vivos  made  by  the  deceased,  on  the 
ground  that  the  donees  have  not  fulfilled  the  conditions  of  the  do- 
nation. The  heirs  of  the  deceased  are  necessary  parties  to  such  an 
action.  lb. 

In  a  rule  taken  on  a  judge  to  show  cause  why  he  should  not  be  recused 
in  a  certain  suit,  personal  citation  of  the  defendant,  even  when 
served  on  him  in  a  parish  other  than  the  parish  of  his  domicile,  is 
sufficient 

State  ex  ret  W.  F.  Schwing,  District  Attorney  pro  tern,,  vs.  Theo- 
dore Fontelieu  et  al,  1122, 

Parties  may  be  sued  before  whatever  tribunal  the  Legislature  shall 
designate.  lb. 

To  a  rule  taken  under  act  129  of  1877  on  the  district  judge,  and  the 
parish  judge  of  the  parish  in  which  a  certain  suit  has  been  brought, 
to  show  cause  why  both  of  them  should  not  be  recused  in  the  suit, 
the  parish  judge  is  a  necessary  party  to  the  rule,  and  the  trial  of 
the  rule  should  be  continued  until  he  has  been  cited.  lb. 

A  reconventional  demand  must  set  forth  the  claim  of  defendant  with 
the  same  precision  as  would  be  required  in  a  petition  for  the  same 
cause  of  action,  and  a  mere  reference  in  his  answer,  to  a  former 
suit  brought  by  the  defendant,  does  not  make  the  allegations  of  the 
petition  in  that  suit  a  part  of  his  answer. 

W.  C.  Teal  et  al  vs.  Oscar  S,  Lyons  et  al,  1140. 

When  the  offsetting  claim  set  up  by  the  defendant  is  wholly  independ- 
ent of,  and  distinct  from  the  claim  of  the  plaintifiCs,  the  mere  fact 
that  one  of  the  plaintifb  is  in  another  parish  from  the  one  in  which 
the  suit  is  brought,  will  not  authorize  the  defendant  to  plead  his 
claim  in  reconvention.  lb. 

The  filing  of  an  amended  opposition  to  a  tableau  of  distribution  will 
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not  be  permitted,  when  it  prays  the  court  to  do  the  very  reverse  of 
what  the  same  opposer,  in  his  origiial  opposition,  has  judicially  ad- 
mitted ought  to  be  done. 

Succession  of  Jacob  Anselm.     Opposition  of  a  Creditor y  1145. 

On  the  trial  of  the  exception  of  no  cause  of  action,  the  Court  can  con- 
sider only  the  allegations  of  the  petition,  and  the  exhibits  referred 
to,  and  made  part  thereof.        Edimrd  Nolle  vs.  T.  W,  Baird,  1148. 

The  defendant  in  injunction  is  authorized  to  compel  the  plaintiff  to 

prove  the  truth  of  the  facts  alleged  by  him,  in  a  summary  manner. 

It  is  not  needful  for  the  suit  to  be  at  issue,  or  fixed  for  trial,  or 

called,  before  the  rule  on  the  plaintiff  to  prove  his  alleged  facts  can 

be  tried. 

W.  C.  Williamson  vs.  T.  P.  Richardson,  Sheriff,  et  al,  1163. 

When  a  debtor  enjoins  the  execution  of  a  judgment  for  any  of  the 
causes  mentioned  in  article  739  of  the  Code  of  Practice,  he  is  not 
permitted,  on  the  summary  trial  of  the  rule  on  him,  to  prove  the 
facts  alleged  by  him,  to  introduce  evidence  of  any  thing  but  the  par- 
ticular cause  in  article  739  on  which  he  has  based  his  injunction. 

lb. 

A  foreign  corporation,  represented  by  a  general  agent,  and  local  Board 
of  Directors  residing  in  the  city  of  New  Orleans,  can  not  be  brought 
into  court  by  a  citation  served  on  a  local  agent  domiciled  in  one  of 
the  country  towns  of  Louisiana,  who  is  only  authorized  to  receive 
applications  for  insurance,  and  give  binding  receipts  for  the  same, 
and  who  has  not  exercised,  or  represented  that  he  possessed,  any 
other  authority. 

W.  P.  Weight  et  al.  vs.  Liverpool,  London  &  Globe  Insurance 
Company,  1186. 

It  is  not  an  inconsistency  in  pleading,  in  a  direct  action  to  annul,  to  al- 
lege that  a  sale  is  simulated,  and  if  not  simulated  that  it  is  fraudu- 
lent. B.  M.  Johnson  vs.  Mrs.  Julia  Mayer  et  al,  1203. 

Where  a  defendant  alleges  as  a  ground  of  defense,  error,  overcharges, 
and  payment,  and  sets  up  a  claim  in  reconvention  on  the  basis  of 
those  allegations,  he  must  set  them  forth  with  such  particularity  as 
to  put  the  plaintiff  on  his  guard,  before  he  will  be  allowed  to  intro- 
duce evidence  in  proof  of  them. 

Bayly  &  Pond  vs.  Stacy  &  Poland,  1210. 

Beplications,  under  our  law,  are  not  admissible,  and  all  the  allegations 
of  an  answer  are  open  to  any  objections  of  law  or  fact.  lb. 

Pleas  in  reconvention  require  no  service,  and  need  not  be  put  at  issue  by 
answer  or  default.  lb. 

The  alleged  owner  of  property  which  has  been  sold  at  a  tax-sale  can 
not  maintain  an  action  for  its  recovery,  until  he  has  tendered  to  the 
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purchaser  at  tho  tax-sale  the  price  paid  by  the  latter,  and  which 
was  applied  to  the  payment  of  the  taxes  and  costs  due  by  the  owner. 
Lola  Blanton  vs.  John  T.  Ludeling  et  aL,  1J^3. 

One  who  urges  an  exception  of  misnomer  must  allege,  and  prove  the 
real  christian  name,  and  that  done,  the  party  against  whom  the  ex- 
ception is  filed  should  be  permitted  to  amend  at  once. 

R,  W,  Daughertyet  aX,  vs.  Executrix  of  8.  W,  Vance,  1246. 

Where  a  third  person  in  whose  possession  property  has  been  attached, 
intervenes,  and  claims  the  ownership  of  the  property,  his  interven- 
tion need  be  served  only  on  the  plaintiff  in  attachment.  It  is  not 
necessary  for  him  to  cite  the  defendant  in  attachment  who  does  not 
dispute  his  title.  Henry  Gerson,  Jr,,  vs.  LarkinJamar,  1294, 

Except  in  a  case  of  trespass  on  real  estate,  a  claim  for  damages  can 
not  be  made  in  an  intervention  against  one  who  does  not  reside  in 
the  parish  where  the  principal  action  is  pending.  lb. 

A  claim  for  damages  against  the  sheriff  can  not  be  coupled  with  an  in- 
terventional demand  setting  up  the  intervener's  title  to  personal 
property  attached  in  his  hands.  lb. 

An  hypothecary  action  against  a  third  possessor  of  mortgap:ed  proper- 
ty who  was  not  a  party  to  the  previous  suit  and  judgment  of  the 
plaintiff  against  the  former  owner  of  the  property  is  a  new  suit, 
and  not  the  mere  continuation  of  the  previous  suit 

Garrett  vs.  Bonner,  1305. 

A  state  of  facts  brought  to  the  attention  of  the  court  which  would  jus- 
tify and  require  a  new  trial  after  judgment  will  justify  the  re-open- 
ing and  re-asslgnment  of  the  case  before  judgment 

James  Buckley  vs.  Wm,  H,  Seymour,  1341. 

A  demand  for  the  revendication  of  a  certain  property,  and  an  alterna- 
tive demand  for  its  value,  in  case  the  defendants  have  incumbered 
it  with  obligations  beyond  its  value,  may  be  cumulated  in  the  same 
suit  Maduel,  Ex,,  vs.  Tuye%  et  al,  1404. 

PRESCRIPTION. 

The  claims  of  sheriffis,  and  clerks  of  courts,  for  the  annual  sums  of 
money  due  them  for  their  services  in  the  criminal  matters  arising 
in  their  courts,  are  not  prescribed  in  two  years  from  their  maturity 
unless  proved  up,  and  audited  witbin  that  time.  This  prescription 
only  applies  to  claims  which  require  evidence  to  establish,  not  to 
those  whose  amounts  are  fixed  by  law. 

T/ie  State  ex  rel.  Monroe  M.  Samuel  vs.  Allen  Jum£l,  339, 

A  verbal  acknowledgment  of,  and  promise  to  pay  a  promissory  note, 
made  by  one  of  its  solidary  makers  before  its  prescription,  will  in- 
interrupt  prescription  as  to  all  of  the  makers. 

BouUt  vs.  Sarpy,  494. 
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Open  accounts  of  merchants  and  factors  for  supplies  furnished,  and 
money  advanced,  are  prescribed  in  three  years. 

Sevin  &  Gourdain  vs.  CaiUouet,  528, 
Not  only  good  faith,  and  possession  of  real  estate  for  ten  years  is  re- 
quired, but  also  a  legal  and  transferable  ttfZeo/otiJners/iip  is  re- 
quired in  order  to  acquire  said  property  by  prescription. 

Pendegast  vs.  Schawiz,  590. 
The  State  not  behag  suable,  except  by  her  consent,  prescription,  as  to 
debts  due  by  her,  is  suspended. 

Lesassier  &  Binder  vs.  the  Board  of  Liquidation,  611. 
Prescription  does  not  run  against  a  debt  due  by  the  husband  to  the  wife, 

during  the  marriage.  Sewell  vs.  McVay,  673. 

Prescription  does  not  begin  to  run  against  a  debt  due  by  the  father  and 

natural  tutor  to  his  children,  until  his  death,  or  their  majority.  lb. 
Prescription  does  not  run  against  a  debt  due  by  a  father's  succession  to 

his  minor  children,  during  their  minority.  lb. 

The  suit  of  a  cVeditor  to  annul  a  conveyance  of  property  by  his  debtor, 
for  any  ground  of  fraud  (except  the  one  of  giving  an  unjust  prefer- 
ence by  an  insolvent  debtor)  is  only  prescribed  in  one  year  from  the 
time  the  creditor  has  obtained  judgment  against  the  debtor. 

Lehman,  Abraham  &  Co.  vs.  Mrs.  Yette  Levy  and  Husband, 
745. 
One  who  holds  possession  of  real  estate  as  an  agent,  can  not  acquire 
the  property  of  such  estate  by  prescription. 

Aurore  Neel  vs.  Pdagie  Hibard,  808, 
The  acknowledgment  of  a  succession  debt  by  the  administrator  of  the 
succession  suspends  the  prescription  of  the  debt  as  long  as  the 
property  of  the  succession  remains  in  the  hands  of  the  administra- 
tor, under  administration. 

Henry  Benshaw  vs.  Geo.  W.  Stafford,  Executor,  et  al,  853. 
One  who  holds  as  owner  peaceable,  public,  and  uninterrupted  possesison 
for  ten  years  of  an  immovable  which  he  has  acquired  from  one 
whom  he  honestly  believed  to  be  the  real  owner,  under  a  title  trans- 
lative of  the  property,  acquires  by  prescription  the  legal  ownership 
of  the  immovable. 

J.  Mat.  Wells,  Jr.,  Executor,  vs.  F.  M.  and  Ida  Wells,  935. 
Whoever  alleges  bad  faith  in  the  possessor  of  property  who  claims  a 

title  to  it  by  prescription,  must  prove  the  bad  faith.  lb. 

A  judgment  rendered  by  a  court  of  competent  jurisdiction,  and  where 
the  proper  parties  have  been  duly  cited,  can  not  be  attacked  in  any 
collateral  way,  even  by  third  persons  not  parties  to  it. 

Succession  of  P.  G.  Quin,  947. 
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The  written  acknowledgment,  or  judicial  admission  of  a  judgment  debt 
of  a  succession,  made  by  the  executor  before  the  debt  is  prescribed, 
will  interrupt  prescription.  Succession  of  Patrick,  1071. 

The  action  against  the  vendee  to  annul  a  simulated  sale  is  not  pre- 
scriptible.  Guilbeau  vs.  TJiibodeau^  1099. 

The  institution  of  executory  proceedings  on  a  mortgage  note  will  inter- 
rupt prescription  of  the  note,  unless  the  proceedings  are  dismissed 
on  motion  of  the  plaintiff.  Tertrou  vs.  Durand,  1108. 

The  action  to  annul  a  dation  en  paiement  which  was  simulated,  and 
thus  void  ah  initiOy  is  not  subject  to  the  prescription  applicable  to 
the  dispositions  of  property  that  are  real,  but  fraudulent  as  to 
creditors.  Queyrouse  &  Bois  vs.  Thibodeaux^  1114. 

The  obligations  of  a  depositary  are  prescribed  in  ten  years  from  the 
time  he  is  in  default  for  not  restoring  the  deposit 

Berard  vs.  Boagni,  1125. 

The  possession  by  the  creditor  of  property  of  his  debtor,  with  the  lat- 
ter's  consent,  for  the  purpose  of  paying  himself  out  of  its  hire,  is 
an  acknowledgment  of  the  debt  which  interrupts  prescription. 

Scovel  vs.  am,  1207. 

Debts  due  the  city  of  New  Orleans  on  account  of  unpaid  taxes  are 
prescribed  in  ten  years  from  the  time  the  taxes  are  exigible. 

Succession  of  Zacharie,  1260. 

Letters  of  a  debtor  to  his  creditor  declaring  his  inability  to  pay,  and 
asking  for  indulgence,  are  such  an  acknowledgment  of  liability  as 
interrupts  prescription. 

Interruption  of  prescription  by  the  acknowledgment  of  the  principal 
debtor  interrupts  it  as  to  his  surety. 

Blxxyin  &  Co.  vs.  Kern,  1263. 

The  debt  due  for  services  as  an  agent  or  mandatary  is  only  prescribed 
in  ten  years. 

When  one  obligates  himself  in  writing  to  pay  a  certain  sum  on  the 
happening  of  a  certain  event,  the  obligation  is  only  prescribed  in 
ten  years.  Chas.  D.  Gilmore  vs.  B.  F.  Logan,  ei  al,  1276. 

Neither  a  suspensive  nor  devolutive  appeal  will  prevent  prescription 
from  running  against  the  judgment  appealed  from. 

Marhury  vs.  Pace,  1330. 

PRESCRIPTION  IN  CRIMINAL  MATTERS. 
See  Criminal  Law. 

PRESUMPTIONS  OF  LAW. 

See  Evidence. 
PRINCIPAL  AND  AGENT. 

Where  a  party,  acting  through  an  agent,  loans  money  on  the  security  of 
the  borrower's  mortgage,  and  the  agent,  who  keeps  the  note  In  his 
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possession,  pays  over  from  time  to  time  to  his  principal  the  accru- 
ing interest  and  parts  of  the  principal  of  the  note  received  from 
the  maker,  finally  pays  over  to  the  prhicipal  the  balance  due  on  the 
note,  without  stating  that  he  is  paying  his  own  money,  and  without 
obtaining  the  consent  of  his  principal  to  buy,  or  even  intimating 
that  he  desired  to  buy  the  note,  he  will  not  acquire  any  title  to  the 
note  ;  and  the  note  itself,  and  the  accompan3ring  mortgage,  will  be 
deemed  extinguished. 

Albert  G.  Brice  vs.  John  A.  Watkins  et  al,  21, 

A  power  of  attorney  authorizing  an  agent  to  sell  real  estate  need  not  be 
by  authentic  act.  It  is  only  necessary  that  it  be  in  writing,  and  prop- 
erly attes  Amelia  Smith  vs.  T.  J.  Kinney,  332, 

One  who  constitutes  another  his  agent  with  fp"  no'.^er  to  manage  his 
mercantile  house,  and  to  do  all  acts  appertaining  to  his  business, 
makes  himself  liable  for  the  value  of  all  goods  purchased  by  the 
agent  in  the  line  of  that  business. 

Schmidt  &  Zeigler  vs.  Sandal  et  al,  353, 

"Where  an  agent,  clothed  with  power  to  accept  bills,  has  accepted  a  bill 
in  the  name  of  his  principal,  the  latter  can  not  escape  liability  as  ac- 
ceptor, on  the  ground  that  he  had  no  interest  in  the  transaction  in 
which  the  bill  was  given,  and  that  he  had  received  no  consideration, 
unless  he  proves  that  his  agent,  to  the  knowledge  of  the  holder  of 
the  bill,  has  abused  his  power. 

Broadway  Savings  Bank  of  St,  Louis  vs.  Edward  Vorster  et  al,, 
587, 

A  power  of  attorney  authorizing  an  agent  to  sue  for  a  specific  debt,  and 
to  do  all  in  the  premises  that  the  principal  could  do,  carries  with  it 
the  power  to  make  the  suit  effective  by  attachment. 

De  Poret  vs.  Gusman,  930, 

No  act  done,  or  declaration  made  by  an  agent  in  his  individual  capacity, 
and  unauthorized  by  his  principal,  can  estop  him  from  doing  any 
thing  he  is  authorized  to  do  as  agent  lb. 

An  attorney  in  fact  can  not  bind  his  principal  as  surety,  unless  he  is 
specifically  authorized  to  do  it. 

State  ex  ret  Merchant  vs.  Daspit,  1112, 

PRIVILEGE. 

Where  cotton  is  nominally  sold  for  cash,  but  the  price  is  not  paid  on 
delivery  of  the  cotton,  and  the  vendor  receives  on  the  following  day 
a  part  of  the  price,  and  accepts  security  for  the  balance,  he  thereby 
waives  any  privilege  he  may  have  as  vendor,  and  is  estopped  from 
sequestering  the  cotton  in  the  hands  of  a  subsequent  bona  fide 
vendee,  or  pledgee  of  the  cotton. 

M,  Mu88on  dt  Ck>,Y&.A,  Foster  Elliott,  147. 
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The  contractor  who  furnishes  the  material  and  builds  a  jail  for  a  parish^ 
under  a  contract  with  the  police  jury  of  the  parish,  haB  the  me- 
chanics' lien  and  privilege  on  the  jail,  to  secure  the  payment  of  what 
is  due  him  under  the  contract.    McKnight  vs.  Parish  of  Grant,  361. 

The  mechanic  who  builds  a  church  for  a  certain  congr^ation,  is  entitled 
to  the  mechanic's  lien  on  the  church,  and  the  ground,  belonging  to- 
the  congregation,  on  which,  the  church  is  situated,  to  secure  the 
payment  of  what  is  due  him  for  his  work. 

Jones  vs.  Trustees  of  the  Congregation  of  Mount  Zion,  711. 

A  contractor  who  furnishes  materials  for  a  building  and  fails  to  record 
his  contract,  acquires  no  lien  on  the  building,  and  the  lot  on  whick 
it  is  erected,  and  hence,  no  creditor  of  his  can  acquire  such  a  Uea 
from  him,  either  by  subrogation,  or  in  any  other  way. 

Louis  Schwartz  vs.  George  Cronan  et  at    George  A,  Fosdick  &■ 
Co.,  Intervenors,  993. 

One  who  sells  to  a  contractor  the  raw  materials  which  are  actually  used 
by  the  contractor,  in  a  manufactured  form,  in  constructing  certain 
portions  of  a  building,  and  who  has  served  on  the  owner  of  the- 
building  an  attested  account  of  the  amount  due  him  by  the  con- 
tractor, is  only  entitled  to  recover  from  the  owner  such  an  amount 
of  the  sum  due  by  the  owner  to  the  contractor,  as  has  been  ad- 
justed, ascertained,  and  fixed,  in  some  one  of  the  modes  pointed  out 
by  sections  two  and  three  of  article  2772  of  the  Civil  Code.  Such  a 
furnisher  of  raw  materials  can  acquire  no  lien,  or  privUege,  except 
as  subrogee  to  such  privilege  as  the  contractor  may  have  acquired 
and  preserved.  lb. 

The  privilege  acquired  by  one  creditor  on  certain  property  gives  him,  or 
his  transferee,  no  preference  over  another  creditor  who  had  pre- 
viously acquired  a  mortgage  on  the  property,  unless  the  act,  or 
other  evidence  of  the  privilege  debt,  was  recorded  on  the  day  thfr 
debt  was  contracted. 

Edward  J.  Gay  &  Co.  vs.  Gilbert  A.  Daigre  et  al,  1007. 

Becording  an  account  current  for  advances  made  by  a  factor  to  a  planter^ 

running  through  several  months,  the  day  after  the  date  of  the  clos- 

.     ing  of  the  account,  is  not  recording  the  evidence  of  the  debt  on  the 

day  on  which  the  contract  for  making  the  advances  was  entered 

into.  16. 

The  pledge  which  the  act  No.  66,  passed  by  the  Legislature  in  1874,  gives 
to  factors,  and  others,  on  certain  property  of  planters,  when  they 
have  made  and  recorded  certain  written  contracts,  will  not  operate 
to  the  prejudice  of  creditors  holding  pre-existing  mortgages  on  the 
property,  unless  the  contracts  were  recorded  on  the  day  they  were 
entered  into.  2b. 
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A  building  contractor  who  fails  to  record  his  contract  acquires  no  privi- 
loge  on  the  building  so  far  as  third  persons  are  concerned. 

Fan  Loan  vs.  Heffner,  1213. 

Where  a  vendor  of  real  estate  sets  forth  in  the  act  of  sale  that  he  has 
received  a  portion  of  the  price  in  cash,  and  notes  of  the  vendee 
payable  at  a  future  day  and  secured  by  mortgage  on  the  real  estate 
for  the  balance  of  the  price,  but  actually  received  in  place  of  the 
cash,  and  without  being  induced  to  do  it  by  error  or  fraud,  drafts 
of  the  vendee  or  some  third  person,  such  drafts  will  not  entitle  the 
vendor,  or  his  transferee,  to  a  mortgage,  or  vendor's  privilege  on 
the  property  sold.  Durham  vs.  Heirs  of  Daugherty,  1255. 

Contracts  made  with  factors  to  give  them  a  privilege  or  pledge  on  crops, 
'  must  stipulate  the  sum  to  be  secured  by  such  privilege  or  pledge, 
and  no  further  sum  than  that  thus  stipulated  and  fixed  can  be  cov- 
ered by  such  contracts  to  the  prejudice  of  other  creditors. 

Oay  &  Co.  vs.  Fike,  1332. 

The  lessor  of  land  fronting  on  a  river  and  leased  for  dockyard  purposes 
is  entitled  to  the  lessor's  privilege  on  the  dock  itself,  when  the  dock 
is  attached  in  front  of  the  land  by  a  permanent  staging,  and  for  a 
permanent  purpose.  Cochran  vs.  Ocean  Dry-Dock  Co.,  1365. 

Money  and  goods  advanced  by  a  factor  to  a  planter  and  used  in  paying 
the  laborers  who  make  the  crop  constitute  privilege  debts  on  the 
crop.  E.  B.  Benton  vs.  T.  C,  Mahan  et  al,  1401, 

Disbursements  made  through  the  sheriffo  by  order  of  court,  to  gather, 
manufacture,  and  ship  the  crops  on  a  plantation  in  the  keeping  of 
the  sherilT,  are  debts  incurred  for  the  preservation  of  the  crops, 
and  therefore  privileged.  lb, 

PROMISSORY  NOTES. 

Seb  Bilub  and  Notes. 

PUBLIC  ADMINISTRATOR. 

A  public  administrator,  as  such,  is  not  entitled  to  administer  as  dative 
testamentary  executor  a  succession  of  which  the  testamentary  exec- 
utor has  died,  and  one  or  more  of  the  heirs  are  present  in  the  State. 

Succession  of  Boughre,  422, 

Where  a  public  administrator,  who  is  one  of  the  heirs  of  a  succession,  is 
appointed  dative  testamentary  executor  of  the  same,  it  will  be  as- 
sumed, if  the  contrary  is  not  shown,  that  he  was  appointed,  not  as 
public  administrator,  but  as  heir,  under  the  general  law,  and  his 
commission  will  be  fixed  at  two  and  a  half  per  cent  lb. 

One  who  is  appointed  to  the  office  of  Public  Administrator  at  any  time 
during  an  unexpired  term  of  that  office,  is  entitled  to  hold  it,  in  vir- 
tue of  that  appointment,  only  to  the  end  of  that  unexpired  term. 

State  ex  rel  Wilson  vs.  Parker,  1182. 
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BAPE. 

See  Criminal  Law. 

BECORDERS'  COURTS. 

The  exercise  of  judicial  power  by  the  Recorders  of  New  Orleans,  when 
not  extended  further  than  the  cognizance  of  cases  arising  under  the 
regulations  for  the  police  of  the  city,  is  constitutional.  Such  cases 
need  not  be  tried  by  jury. 

State  ex  rel  Oeale  vs.  Eecorder  of  First  Recorders  Court,  150, 

RECONVENTION. 

See  Practice  and  Pleading. 

RECUSATION. 
See  Judges. 

REHEARING. 

See  Practice  and  Pleading. 

REMANDING  OASES. 
See  Judgments. 

REMOVAL  OF  CASES  FROM  STATE  TO  FEDERAL  COURTS. 

"Where  a  person  has  a  domicile  in  a  State,  and  the  evidence  shows  that 
he  resides  there  with  the  intention  of  remaining,  he  is,  in  contem- 
plation of  the  laws  providing  for  the  removal  of  causes  from  State 
to  Federal  courts,  a  citizen  of  that  State. 

Frank  Watson  vs.  Mrs.  K  F.  Bondurani,  1, 

Citizenship  in  a  State  is  not  lost  by  a  temporary  absence;  but  a  pro- 
longed residence  in  another  State,  accompanied  by  other  acts,  or  by 
declarations  showing  an  intention  to  acquire  a  domicile  in  the  latter 
State,  will  forfeit  citizenship  in  the  former  State,  and  preclude  its 
being  set  up  in  a  suit.  lb. 

To  qualify  in  this  State  as  natural  tutrix,  or  as  testamentary  executrix, 
without  giving  bond,  is  strong  proof  of  an  intention  to  permanently 
reside  here,  and  is  utterly  incompatible  with  the  claim  of  citizenship 
in  another  State.  lb, 

A  merely  auxiliary  proceeding,  by  which  a  third  person  comes  in  by 
way  of  injunction  to  protect  his  property  from  being  seized  and 
sold  under  a  judgment  to  which  he  was  not  a  party,  is  not  removable, 
under  the  act  of  Congress  of  March  3, 1875,  from  the  State  to  the 
Federal  court.  lb. 

"When  a  judgment  debtor  brings  suit  in  a  State  court  to  annul  a  judg- 
ment of  that  court  against  him,  and  in  favor  of  a  non-resident 
creditor,  the  latter  is  not,  under  the  act  of  Congress  passed  in  1789, 
entitled  to  an  order  to  remove  the  case  to  a  Circuit  Court  of  the 
United  States.     D.  L,  Banlett  vs.  Collier  Wliiie  Lead  Company,  56. 

An  order  of  a  district  court  of  the  State  granting  the  removal  of  a  case 
to  the  Circuit  Court  of  the  United  States  may  be  appealed  from. 
Warrick  Tunstall  vs.  the  Parish  of  Madison,  471. 
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REMOVAL  OF  CASES  TO  FEDERAL  COVICT8— Continued. 

When  an  application  for  the  removal  of  a  suit  from  a  State  to  a  Federal 
court  is  made,  the  State  court  has  jurisdiction  to  determine  the 
question  whether  the  applicant  has  brought  himself  within  the  pro- 
visions of  any  act  of  Congress  authorizing  the  removal.  But  in 
considering  this  question,  the  court  should  only  allow  such  allega- 
tions of  fact  to  be  put  at  issue,  as  are  material  to  its  determination. 

lb. 

In  an  application  for  the  removal  of  a  suit  from  a  State  to  a  Federal 
court  under  the  act  of  Congress  of  1867,  known  as  the  "  Local  Pre- 
judice Act,"  the  applicant  need  not  swear  to  his  citizenship.  The 
necessary  allegation  as  to  his  citizenship,  need  only  be  set  forth  in 
his  pleadings.  lb. 

The  affidavit  required  by  the  "Local  Prejudice  Act,"  should  be  made 
by  the  applicant  himself.  The  afiQdavit  of  his  att(ymey,  that  he  (the 
attorney)  has  reason  to  believe  and  does  believe,  etc.,  is  not  sufift- 
cient  16. 

For  the  purposes  of  Federal  jurisdiction  a  corporation,  whether  politi- 
cal, municipal,  or  commercial,  is  regarded  as  a  citizen  of  the  State 
in  which  it  was  created,  without  regard  to  the  citizenship  of  its  mem- 
bers.   Thus,  a  parish  of  this  State  is  a  citizen  of  Louisiana.      lb. 

The  "  good  and  sufficient  surety"  required  of  the  party  who  applies  for 
the  removal  of  a  case  to  the  Federal  court  need  only  be  offered  in 
the  State  court  by  the  applicant  at  the  time  of  filing  his  petition  for 
removal.  The  written  obligation  of  such  surety  need  only  he  filed, 
after  the  surety  has  been  accepted  by  the  court.  lb. 

The  aflQdavit  required  of  an  applicant  for  the  removal  of  a  case  under 
the  "Local  Prejudice  Act,"  may  be  taken  before  any  commissioner 
for  this  State  residing  in  another  State.  Such  a  commissioner  has 
authority  to  administer  the  oath.  lb. 

Any  suit  between  a  citizen  of  this  and  another  State,  whether  in  rem  or 
in  personam,  is  under  the  act  of  Congress  of  1875  removable  from 
the  State  to  the  Federal  court,  when  the  matter  in  dispute  exceeds 
$500,  and  when  the  application  to  remove  is  made  at,  or  before  the 
term  of  the  State  court  at  which  the  suit  could  be  first  tried,  and 
before  the  trial  thereof.    Franklin  Garrett  vs.  Wm.  Bonner,  1305. 

Appearing  and  filing  a  plea  of  prescription  in  the  State  court,  does  not, 
under  the  act  of  Congress  of  1875  prevent  the  defendant  from  de- 
manding a  removal  of  the  suit  to  the  Federal  court.  lb. 

"When  a  defendant  has  filed  the  proper  application  and  bond  for  the  re- 
moval of  the  suit  to  the  Federal  court,  in  a  case  where  he  had  the 
legal  right  to  the  removal,  the  jurisdiction  of  the  Federal  court  will 
not  be  affected  by  the  subsequent  death  of  the  defendant,  and  the 
execution  of  the  appeal  bond  by  his  executor.  lb. 
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BES  ADJUDIOATA, 

In  a  suit  for  damages  on  the  ground  of  a  wrongful  sequestration  of 
land,  the  judgment  rendered  in  a  former  suit  between  the  same 
parties,  involving  the  ownership  of  the  land,  can  not  be  pleaded  aa 
res  adjudicata.  The  objects  aimed  at,  and  the  causes  of  action  in 
the  two  suits  are  entirely  diiTerent. 

Joshua  C,  Thorns  vs.  B.  W,  Sewell  et  ah,  359, 

Where  a  question  of  estoppel,  as  between  certain  parties  to  a  suit,  has 
been  expressly,  or  by  necessary  implication  raised,  and  definitively 
passed  on,  it  can  not  again  be  put  at  issue  in  any  subsequent  suit 
between  them.  Chatenond  vs.  Hebert,  404. 

A  final  judgment  against  an  intervenor  in  a  sequestration  suit,  who 
claims  the  ownership  of  the  property  sequestered,  has  the  force  of 
res  adjudicata  as  to  those  questions  only  that  were  passed  on  by 
the  judgment ;  and  hence  those  questions  can  not  be  subsequently 
raised  by  the  intervenor  when  pursued  as  a  surety  on  the  bond 
given  to  release  the  property  from  the  sequestration.  A  judgment 
has  not  the  force  of  res  adjudicata  as  to  those  who  were  not  parties 
to  it 

2).  K  Carroll  d  Co,  vs.  Mrs,  Lizzie  Hamilton  ei  oZ.,  Post  <&  Co.y 
Intervenors,  520. 

When  the  issues  in  a  second  suit  are  the  same  as  those  in  a  previous 
suit  between  the  same  parties,  the  mere  fact  that  additional  parties 
appear  in  the  second  suit  will  not  prevent  the  judgment  in  the  former 
suit  from  having  the  effect  of  res  adjudicatay  as  between  the  parties 
who  appeared  in  both  suits,  in  the  same  capacities. 

Ledoux  vs.  Burton^  576, 

A  judgment  can  not  have  the  force  of  res  adjudicata  as  to  one  not  a 
party  to  it.  Mrs.  8.  C.  F.  Logan  vs.  Harriet  Herbert,  727. 

So  far  as  relates  to  creditors  holding  antecedent  mortgages  on  property, 
and  their  recourse  on  the  property  is  concerned,  judgments  obtained 
by  others  against  their  debtor,  estopping  him  from  setting  up  own- 
ership to  the  property,  are  not  res  adjudicata  as  to  them.  lb. 

The  issue  of  title  to  certain  property,  passed  on  by  a.  final  judgment, 
can  not  be  raised  again  in  a  subsequent  suit  between  the  same 
parties.  Compton  vs.  Sandford,  833. 

In  order  to  maintain  the  plea  of  res  adjudicata  there  must  be  an  iden- 
tity of  parties,  of  capacity,  of  object,  and  of  cause  of  action. 

State  ex  rel  Collens  vs.  Jumel,  Auditor,  861. 

A  judgment  against  a  party  in  a  suit  brought  by  her,  as  owner,  for  the 
recovery  of  certain  land,  may  be  pleaded  as  res  adjudicata  in  a  sub- 
sequent petitory  action  for  the  same  land,  brought  by  her  heirs. 

Sharkey  vs.  Bankston,  89t 
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BEVENDIOATION. 

See  Ntjlutt  of  Sales. 

HEVIYAL  OF  JUDGMENTS. 

A  void  judgment  can  not  be  revived.  Laurent  vs.  Beelman,  363. 

A  judgment  reviving  a  judgment  does  not  render  valid  that  which  is  in- 
valid, and  does  not  cure  radical  nullities  in  the  judgment  revived. 
Marie  Perkins  Evans  and  Husband  vs.  Payne  &  Harrison^  498. 

In  a  suit  to  revive  a  judgment  the  defendant  may  allege  and  prove  any 
fact  showing  the  absolute  nullity  of  the  judgment  A  judgment 
absolutely  null  and  void,  can  not  be  revived.  It  is  essential  to  the 
revival  of  a  judgment  that  there  should  be  a  valid  and  subsisting 
one,  which  is  a  fact  for  the  plaintiff  to  establish. 

Conery  vs.  Botchford,  Brown  &  Co.,  692. 

In  a  suit  to  revive  a  judgment  against  a  succession,  the  acceptance  of 
service,  and  waiver  of  citation  by  the  administrator  will  be  deemed 
a  good  service,  and  will  justify  the  judgment  of  revival. 

Logan  vs.  Herbert,  727. 

Service  of  citation,  and  a  certified  copy  of  the  petition  in  a  suit,  before 
the  proper  court  to  revive  a  judgment,  made  on  the  administrator 
of  the  judgment  debtor  within  ten  years  of  the  date  of  the  judg- 
ment, will  Interrupt  prescription,  even  though  the  number  of  days 
within  which  the  defendant  was  called  on  to  answer  was  not  specl- 
ficially  set  forth  in  the  citation. 

Marcellite  Martinez  et  al.  vs.  Succession  of  Adolplxe  Vives,  818. 

The  law  of  this  State  authorizing  the  revival  of  judgments  was  not  in- 
tended to  provide  any  different  mode  of  interrupting  prescription 
of  judgments  from  those  applicable  to  other  forms  of  debt,  but  was 
only  intended  to  prevent  the  prescription  of  judgment  debts,  and 
continue  them  in  force  for  ten  years  from  the  date  of  the  judgment 
of  revival.  The  prescription  of  a  debt  evidenced  by  a  judgment, 
can  be  interrupted  in  the  same  modes  as  the  prescription  of  debts 
evidenced  in  any  other  way,  except,  that  the  acknowledgment  of  the 
judgment  debt  by  the  debtor  must  be  in  loriting. 

Succession  of  J.  C.  Patrick.    Opposition  of  Carroll,  Executrix, 
1071. 

In  a  suit  to  revive  a  judgment  the  sole  Issues  to  be  tried  are  whether  ft 
had  ever  been  rendered,  and  whether  it  had  become  extinct. 

Wm.  Marbury  et  al  vs.  Jas.  F.  Pace,  1330. 

A  suit  to  revive  a  judgment  is  properly  brought  in  the  name  of  the 
original  plaintifld,  even  though  the  judgment  may  have  become  the 
property  of  third  persons.  lb. 

BULES. 

Sep.  Practice  and  PLEADiNa. 


Digitized  by  VjOOQIC 


1502  INDEX. 

SALE. 

A  valid  sale  of  property  may  be  made  with  a  right  of  redemption  re- 
served by  the  vendor.  Sevens  vs.  Weilty  185, 

If  the  vendee  in  a  contract  of  sale  refuses  to  receive  the  article  sold,  the 
vendor  may  sell  it  at  private  sale;  and  on  proving  that  he  thus  sold 
it  at  its  full  market  price,  he  may  recover  from  the  vendee  the  dif- 
ference between  that  price,  and  the  price  stipulated  in  the  contract 
of  sale.  Succession  of  Dougart,  26^, 

One  who  buys  property  with  full  knowledge  that  the  title  to  the  same 
is  in  dispute,  is  not  an  innocent  purchaser,  and  hence  he  acquires 
no  greater  rights  than  his  vendors  had. 

Joseph  V.  Ledoux,  Administratoi',  vs.  John  C,  Burton,    Mrs,  A. 
Ledonx,  Intervenor,  576, 

An  unrecorded  deed  transfers  the  property  to  the  purchaser  as  against 
all  the  world,  except  creditors  of  the  vendor,  and  bona  fide  purcha- 
sers from  him  without  notice.  Logan  vs.  Herbert,  727, 

Except  in  a  case  when  there  is  an  express  agreement  in  derogation  of 

the  general  rule,  the  sale  of  goods,  produce,  or  merchandise  by 

weight,  tale,  or  measure,  is  not  perfect,  and  the  goods  at  the  risk 

of  the  buyer,  until  they  have  been  weighed,  counted,  or  measured. 

Wxllxam  S,  Peterkin  vs.  George  Martin,  894. 

The  purchaser  of  goods  who  has  paid  their  price  knowing  them  to  be 
damaged  when  he  paid  for  them,  is  not  thereby  estopped  from  su- 
ing for  a  diminuition  of  price,  and  damages,  when  it  appears  that 
there  was  an  understanding  between  him  and  the  seller,  at  the  mo- 
ment of  payment,  that  his  rights  of  reclamation  were  reserved. 

16. 

A  vendor  who  is  ignorant  of  the  vices  of  the  things  sold,  is  liable  only 
for  the  difference,  at  the  time  and  place  of  sale,  between  the  actual 
value  of  the  thing  sold,  and  what  it  would  have  been  worth  if 
sound;  and  the  expenses  connected  with  the  sale.  lb. 

Before  a  vendee  can  recover  for  diminuition  of  the  price,  and  for  dam- 
ages, on  account  of  the  damaged  condition  of  the  merchandise 
bought  by  him,  he  must  show  with  reasonable  certainty,  that  the 
merchandise  was  in  an  unsound  condition  at  the  time  he  became 
its  owner.       WUliam  J,  Peterkin  vs.  J,  H.  Oglesby  &  Co,  et  al,  907, 

When  an  actual  consideration,  no  matter  how  inadequate,  has  been  paid 
by  the  purchaser  in  an  alleged  sale,  the  transaction  is  not  a  simu- 
lated one.  Brown,  Administrator,  vs.  Brown,  966, 

The  delivery  of  immovables,  where  they  are  disposed  of  by  public 
act,  is  always  considered  as  accompanying  the  act,  whether  that 
act  be  a  sale,  or  a  dation  en  paiement,  lb. 

The  record  of  a  written  agreement  to  sell  certain  property  does  not 
amount  to  a  sale  of  the  property.  Foreman  vs.  Saxon,  1117. 
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SALE —  Contin  ued. 

An  alleged  sale  of  his  property  by  a  debtor  can  have  no  effect  as 
against  a  creditor  who  has  attached  the  property,  when  the  pur- 
chaser of  the  property  fails  to  show  that  the  act  of  sale  was  filed  or 
recorded  before  attachment  was  levied. 

J.  a  miliams  vs.  Wm.  Heffner,  Sheriff,  et  aL,  1193. 
Where  a  debtor  has  specially  mortgaged  his  whole  plantation,  as  a  unit, 
he  can  not  demand  that  it  shall  be  sold  in  parts.    The  creditor  may 
compel  the  sheriff  to  sell  it  as  a  whole,  and  in  block. 

Morris  vs.  Womble,  Sheriff,  1312, 
SALES— PUBLIC. 
See  Sale. 

SEIZURE  AND  SALE. 

A  writ  of  seizure  and  sale  can  not  legally  issue,  until  three  days  after 
notice  of  the  decree  of  court,  granting  the  writ,  has  been  served  on 
the  debtor.  Joseph  Billgery  vs.  Thomas  Ferguson,  84. 

The  notice  of  judgment  in  executory  proceedings,  which  must  be  served 
on  the  debtor  three  days  previous  to  the  actual  seizure  of  the  mort- 
gaged property  by  the  sheriff,  must  be  signed,  and  issued  by  the 
clerk  of  the  court,  and  not  by  the  sheriff.  lb. 

11  such  notice  has  been  issued  by  the  sheriff,  and  objection  to  it  is  for- 
mally made  before  any  sale  of  the  seized  property  has  taken  place, 
the  objection  will  be  sustained,  and  no  rights  or  liens  will  accrue  to 
the  seizing  creditor,  in  virtue  of  the  seizure.  lb. 

Where  the  defendant  in  an  executory  proceeding  enjoins  the  seizure  and 
sale,  on  the  ground  that  the  mortgage  debt  is  prescribed,  he  is  dis- 
pensed from  the  necessity  of  giving  a  bond. 

State  ex  rel.  W.  C.  Williamson  vs.  the  Judge  of  the  Fourteenth 
Judicial  District,  314. 

The  evidence  is  sufticient  to  authorize  an  order  of  seizure  and  sale,  when 
the  act  of  mortgage,  note,  and  protest,  are  authentic  in  form. 

Benshaw  vs.  Richards,  398. 

When  a  creditor,  who  proceeds  by  executory  process,  states  in  the  charg- 
ing part  of  his  petition  that  he  has  received  a  certain  sum,  in  part 
payment  of  his  debt,  but  in  the  prayer  of  his  petition  sets  forth  that 
he  has  received  a  less  sum,  the  statement  in  the  charging  part  of  the 
petition  will  govern  the  prayer,  and  the  order  of  seizure  and  sale,  and 
entitle  the  debt  to  credit  for  the  larger  sum.  lb. 

The  executory  proceeding  may  be  arrested  by  injunction,  and  if,  on  being 
required^  the  defendant  prove  any  of  the  facts  set  forth  in  article 
742  of  the  Code  of  Practice,  the  order  of  seizure  and  sale  will  be  re- 
voked, and  the  plaintiff  condemned  to  pay  costs. 

Calhoun  vs.  Mechanics'  and  Traders'  Bank,  772. 
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SEIZURE  AND  SALE— Continued 

No  copy  of  the  petition  for  the  order  of  seizure  and  sale  need  be  served 
on  the  debtor,  but  only  the  notice  of  the  order. 

Williamson  vs.  Richardson,  1163, 

The  judge  may  grant  an  order  of  seizure  and  sale  on  a  note  which  is 
prescribed  on  its  face.  Ih, 

It  is  not  necessary  that  any  United  States  internal  revenue  stamps 
should  be  affixed  to  a  note,  or  a  mortgage,  in  order  to  make  it  com- 
petent evidence  in  our  State  courts. 

Fargoudys.  Bichardson,  1286. 

In  order  to  obtain  executory  process  against  property  mortgaged  to  it 
by  a  deceased  stockholder,  it  is  necessary  for  the  Citizens'  Bank, 
like  other  mortgage  creditors,  to  serve  a  notice  of  the  order  of  seizure 
and  sale  on  the  legal  representative  of  the  deceased  stockholder's 
succession,  or  on  his  heirs,  if  they  are  of  age,  and  have  accepted 
and  are  in  possession  of  the  succession. 

Crillaspie  vs.  Citizens*  Bank  of  Louisiana,  1315, 

SEPARATION  OF  PROPERTY. 

A  judgment  of  separation  of  property  between  husband  and  wife  which 
is  absolutely  void,  may  be  assailed  directly,  or  collaterally,  by  any 
one  who  has  an  interest  to  do  so. 

Mrs,  a  8,  Willis  vs.  JEl  M,  Ward,  Tvdor,  1282, 

A  judgment  of  separation  of  property  in  favor  of  the  wife,  based  ex- 
clusively on  the  incomplete  testimony  of  her  husband,  is,  as  to 
third  persons,  an  absolute  nullity.  lb, 

SEQUESTRATION. 

Under  the  law  of  Louisiana  mortgaged  property  may  be  sequestered. 
Oest  &  Atkinson  vs.  N,  0.,  St,  Louis,  and  Chicago  R  B,  Co,,  28, 

A  vendor  of  a  movable  who  sues  the  executrix  of  the  vendee,  for  the 
dissolution  of  the  sale,  and  the  recovery  of  the  movable,  and 
swears  that  he  fears  the  defendant  will  part  with,  or  dispose  of  the 
movable,  during  the  pendency  of  the  suit,  is  entitled  to  have  thd 
property  sequestered.  In  such  case  he  need  not  allege  that  he  has 
a  privilege  on  the  property. 

Daugherty  vs.  Executrix  of  Vance,  1246. 

SHERIFF. 

A  sheriff,  who  without  warrant  of  law,  or  order  of  court,  ejects  the 
rightful  possessor  from  property,  and  substitutes  a  wrongful  posses- 
sor, is  liable  jointly  with  the  wrongful  possessor  for  whatever  dam- 
ages the  ejectment  caused. 

Burton  and  Wife  vs.  Brugier  and  Sheriff.  478. 

The  prescription,  (of  two  years)  of  suits  against  a  sheriff  and  his  sure- 
ties for  money  collected  by  the  sheriff  and  not  accounted  for,  does 
not  begin  to  run  until  the  first  demand  for  the  money  has  been 
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BBBBIFF— Continued. 

mskde  on  him  by  the  plaintiff,  and  the  sheriff  thus  put  in  default  for 

non-payment.  Saule  vs.  Norvoood^  486. 

The  sheriff  of  a  parish  can  not  be  compelled  to  accept  a  certain  sum,  or 

sums  of  money  in  lieu  of  his  fees  of  o£Qce,  unless  he  has  voluntarily 

contracted  with  the  police  jury  to  do  so. 

State  ex  rel  Barrow,  Sheriff,  vs.  Fisher,  Treasurer,  514. 
SHIPPING. 

The  part  owner  of  a  vessel,  not  interested  in  her  carrying  passengers 
and  property  foi:  hire,  is  not  liable  as  a  commercial  partner  for  debts 
incurred  for  her  running  expenses. 

B.  2>,  Woods  &  Bros,  vs.  Chas.  J.  Fickett  et  al,  1095. 
The  part  owner  of  a  vessel  can  not  be  held  even  to  a  pro  rata  liability 
on  a  draft  drawn  by  another  part  owner  in  the  name  of  the  vessel 
and  her  owners,  for  an  insurance  of  the  vessel  taken  out  for  the 
benefit  and  security  of  a  third  person;  unless  he  has  authorized,  or 
has  ratified  the  drawing  of  the  draft,  or  profited  by  it.  lb. 

SIMULATION. 

See  Insolvency  and  Sale. 
STAMPS,  u.  a 

See  Evidence. 

SUBROGATION. 

Subrogation  to  a  creditor's  rights  and  liens  only  takes  place  in  favor  of 
a  third  person  who  pays  the  debt,  (when  such  third  person  has  no 
interest  in  paying  it,)  by  an  express  agreement  to  that  effect,  entered 
into  at  the  time  of  payment.  Brice  vs.  WaiJdns  ei  al,  21. 

SUCCESSION. 

It  is  not  necessary  that  a  succession  which  has  been  accepted  with  benefit 
of  inventory  should  be  entirely  administered  and  liquidated,  before 
the  property  of  the  succession  can  come  into  the  legal  possession 
of  the  beneficiary  heirs.        Martin  Soye  vs.  If.  A.  Price  et  al,  93. 

The  legal  heirs  of  a  succession,  on  giving  the  security  prescribed  by 
law,  (if  so  required,)  are  entitled  to  be  put  into  possession  of  the 
property  of  the  succession  when  the  legatees  consent,  and  the  cred- 
itors of  the  succession  do  not  oppose. 

Succession  of  Charles  P.  Boutte,  128. 

The  executor  of  a  succession  which  embraces  a  plantation  among  its 
assets  is  authorized  to  employ  a  competent  person  to  take  charge 
of  the  plantation,  and  keep  its  improvements  in  proper  repair,  when 
it  appears  from  the  evidence  that  it  was  impracticable  to  lease  the 
place,  and  that  the  services  of  the  keeper  enured  to  the  benefit  of 
the  property  in  his  charge.  A  reasonable  compensation  to  the  keeper, 
in  such  a  case,  wUl  be  allowed  as  a  privilege  debt  of  the  succession. 
Succession  of  Celesiine  Dorville,  Widow  of  Felix  Henry  Loze,  133. 
96 
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The  omission  on  the  part  of  an  employee  to  present  a  statement  of  ac- 
count to  the  employer  for  services  rendered  to  the  employer,  will 
not  prevent  the  former  from  recovering  the  value  of  those  services 
from  the  employer's  succession, 

Gaines  vs.  Succession  of  Del  Campo,  245, 

The  lapse  of  a  legacy,  caused  by  the  legatee's  death  before  that  of  the 
testator,  will  not  give  to  the  universal  usufructuary  created  by  the 
will,  the  usufruct  of  the  property  embraced  in  the  lapsed  legacy. 
Such  property  will  fall  to  the  legal  heirs  of  the  testator.  If  not  other- 
wise specially  disposed  of  in  the  wilL 

Succession  of  Dougart,  268. 

If  the  purchaser  of  property  at  a  succession  sale  wrongfully  refuses  to 
comply  with  the  terms  of  the  sale,  the  administrator  of  the  sueoes- 
sion  may,  after  putting  the  purchaser  in  default  by  the  tender  of  an 
act  of  sale,  cause  a  second  sale  at  the  expense  of  the  purchaser  ; 
and  the  purchaser  will  be  liable  for  the  costs  of  this  second  sale, 
and  any  loss  to  the  succession  caused  by  the  property's  selling  for  a 
smaller  price  at  the  second  sale.  Smith  vs.  Kinney^  332. 

An  advertisement  that  "  all  the  judgments  "  belonging  to  the  succession 
of  a  certain  decedent  will  be  sold,  is  sufficiently  specific  to  authorize 
the  sale  of  every  such  Judgment. 

Henry  Tinard  vs.  M.  M.  George.    C.  C.  Haley,  Surety,  384. 

Neither  the  judgment  debtor  of  a  succession,  nor  the  surety  on  the 
appeal  bond  of  such  debtor,  is  entitled  to  notice  of  the  public  sale 
of  the  judgment  against  such  debtor,  made  in  the  course  of  ad- 
ministration, lb. 

The  existence  of  a  succession  free  of  debt  can  not  be  terminated,  and 
its  administration  avoided,  and  the  jurisdiction  of  the  probate  court 
thereby  divested,  by  any  agreement  of  the  heirs  to  enter  into  pos- 
session of  and  divide  the  succession  property,  when  one  of  the  heirs 
is  a  minor,  represented  by  a  dative  tutor,  and  one  of  the  major  heirs 
demands  an  administration. 

Mrs.  Euphrosine  Blake  et  al  vs.  the  Minors  Frank  Kearney  and 
Ann  Eliza  Lake,  388. 

"Where  a  surviving  husband,  who  under  a  judgment  in  a  partition  suit, 
afterwards  annulled,  has  bought  certain  community  property  in 
which  he  had  a  fourth,  and  his  children  also  a  fourth  undivided  inter- 
est, subsequently  by  notarial  act  pledges  to  a  creditor  his  and  their 
share  of  the  notes  executed  by  him  as  vendee  in  the  partition  sale, 
secured  by  mortgage  and  vendor's  privilege  on  said  property — the 
mere  fact  that  his  children  of  age  join  in  the  notarial  act  to  give 
their  consent  to  the  pledge  of  the  notes,  in  which  they  claimed  an 
interest,  will  not  bind  them  for  the  debt  thus  secured,  nor  will  it 
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amount  to  their  reDUDciation  of  the  previous  mortgage  they  have 
on  their  father's  interest  in  said  property,  on  account  of  paraphernal 
claims  of  their  mother. 

Mrs.  Chatenond  and  Husband  vs.  Evariste  Hebert  et  aL,  404. 
Punds  of  the  deceased  deposited  in  a  bank  of  a  foreign  State  are  a  part 
of  his  succession,  and  should  be  taken  into  account  by  the  executor 
in  distributing  th3  assets  of  the  succession. 

Succession  of  Bougbre^  422. 
The  question  of  the  widow's  right  to  the  marital  fourth  may  be  raised 
and  passed  on  in  her  opposition  to  the  executor's  account,  when 
there  are  no  heirs  here,  or  claiming  an  interest,  and  when  the  uni- 
versal legatee  is  present  and  the  account  of  the  executor  exhibits 
the  proposed  settlement  of  the  succession. 

Succession  of  E.  H.  Leppelman.  On  Opposition  of  the  Widow, 
468. 
^hen  it  appears  that  neither  creditors,  nor  other  parties  in  interest  have 
been  cited  to  oppose  a  tableau  of  debts  filed  by  an  executor,  and  that 
there  are  no  funds  to  distribute,  and  no  funds  had  been  collected  or 
disbursed,  the  homologation  of  such  a  tableau  is  not  binding  on  the 
creditors,  or  heirs,  and  they  can  not  be  called  in  by  mere  publication 
to  establish  or  oppose  it  Succession  of  Walter  0.  Winn,  702. 

A  succession  can  not  be  bound  by  a  tableau  filed  by  the  attorney  at  law 
of  the  executrix,  who  is  absent  from  the  State,  and  when  it  appears 
that  the  attorney  was  not  specially  authorized  to  file  the  tableau, 
and  that  the  executrix  was  ignorant  of  what  was  put  down  on  it 

lb. 
It  ia  only  a  creditor  who  has  obtained  a  legal  acknowledgment  of,  or  a 
judgment  recognizing  his  debt,  that  is  entitled  to  provoke  a  sale  of 
succession  property  to  pay  his  debt  lb. 

A  sale  of  property  which  had  formerly  belonged  to  a  succession,  (and 
which  had  been  validly  sold  while  the  succession  was  in  exist- 
ence) made  by  the  defunct  administrator  of  the  succession  after  it 
had  been  closed,  and  its  assets  partitioned,  is  absolutely  void,  and 
conveys  no  title  whatever  to  the  purchaser. 

Logan  vs.  Herbert,  727. 
TV'here  theVe  is  an  administration  of  a  succession,  the  estate  does  not 
legally  pass  to  a  tutor,  until  the  administrator  renders  his  final 
account  Bose  L.  Ooux  et  al.  vs.  Joseph  Moucla,  743. 

When  the  same  person  is  at  the  same  time  administrator,  and  also  tutor 
of  a  part  of  the  heirs,  his  possession  of  the  estate  must  be  held  to 
be  as  administrator.  lb. 

Jfo  such  officer  as  *'  provisional  administrator/'  is  now  known  to  our 
law.    If  however  such  an  officer  should  be  appointed  by  the  courts 
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pending  a  contest,  he  has  only  the  functions  of  a  keeper,  and  may- 
be set  aside  at  the  discretion  of  the  court. 

Succession  of  Clark,  801. 

Where  some  of  the  heirs  of  a  succession  are  beneficiary,  and  their 
debts,  and  the  creditors  of  the  succession,  or  the  heirs  of-  age  de- 
mand an  administration  it  should  be  ordered.  lb. 

Where  there  are  debts  of  a  succession,  and  other  circumstances  author- 
izing the  demand  for  its  administration,  a  partition  of  its  property 
among  the  heirs  will  not  be  ordered  until  it  has  been  duly  adminis- 
tered, lb. 

It  is  not  necessary  that  the  bastard  child,  bom  in  this  State  of  a  slave 
mother,  should  have  been  legally  "  acknowledged"  by  the  mother, 
in  order  to  enable  the  emancipated  mother  to  inherit  from  said 
child.  Neel  vs.  Hibard,  808. 

When  a  testamentary  executrix  has  been  destituted  of  her  office,  a  da- 
tive testamentary  executor  may  be  legally  appointed  to  administer 
the  succession.  Sharkey  vs.  BanksUm,  891. 

When  the  money  paid  for  the  property  of  a  decedent  sold  by  an  order 
of  court,  has  been  used  to  pay  his  debts,  his  heir  can  not  reclaim 
the  property  without  first  paying  back,  or  tendering  the  sum  thu» 
used.  lb. 

The  fact  that  the  succession  property  was  sold  by  order  of  court,  one 
half  cash  and  the  balance  on  a  credit  of  twelve  months,  wUl  not,  of 
itself,  vitiate  the  title  passed  by  the  sale. 

Succession  of  Lacroix,  924. 

The  heirs  of  age  of  a  deceased  person  are  presumed  to  accept  the  suc- 
cession, and  his  widow  to  accept  the  community,  unless  the  heirs  re- 
nounce the  succession,  and  the  widow  the  community,  expressly, 
and  by  public  act.  Edwards  vs.  Bwks,  926. 

The  widow  in  community  is  liable  for  one  half,  and  the  heirs  of  the  de- 
ceased, each  for  his  virile  portion  of  the  other  half  of  the  debt  due 
by  the  deceased  on  account  of  a  trespass  committed  by  him.    lb. 

The  universal  legatee  of  a  succession  who  has  accepted  the  same,  and 
who  has  also  qualified  as  executrix,  may,  in  her  capacity  as  owner, 
make  a  valid  sale  of  the  property  of  the  succession  without  any  or- 
der of  court  authorizing  her  to  act  Wells  vs.  Wells,  935. 

It  is  not  necessary  that  the  person  who  has  taken  unauthorized  pos- 
session of  the  effects  of  a  vacant  succession,  or  a  part  thereof,  with 
intent  to  convert  the  same  to  his  own  use,  should  be  criminally 
prosecuted,  and  convicted  of  the  offense,  before  a  creditor  of  the 
succession  can  institute  suit  to  hold  the  offender  liable  for  the  debt 
due  him  by  the  succession. 

Peet,  Yale  d  Bowling  vs.  Nolle  <&  CamTnack,  949. 
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Before  an  immovable,  of  which  the  widow  in  community  and  her 
minor  children  are  the  owners  in  indivision,  can  be  legally  sold,  or 
mortgaged,  it  is  necessary  that  a  family  meeting,  legally  constituted, 
shall  set  forth  in  its  report  that  the  sale,  or  mortgage,  is  of  abso- 
lute necessity,  or  of  evident  advantage  to  the  minors,  and  give  its 
reasons  for  its  determination. 

Jules  Mayronne,  Tutor,  et  al.  vs.  Eugene  Waggaman,  et  al,  974. 

A  family  meeting,  partly  corfiposed  of  one  or  more  persons  who  have 
interests  in  conflict  with  those  of  the  minors,  is  not  legally  consti- 
tuted, lb, 

A  stale  demand  for  unliquidated  damages  on  the  succession  of  a  de- 
ceased, on  account  of  an  alleged  tort  of  the  deceased,  and  never 
made  during  his  life,  will  not  be  allowed,  except  *on  the  strictest 
proof  of  its  justice.  Succession  of  Woods,  1002, 

"When  by  the  will  of  a  foreign  testator  property  is  devised  to  minors, 
in  this  State,  under  the  tutorship  of  their  surviving  fathers  or 
mothers,  it  will  f^l  under  the  administration  of  the  tutors,  or  tu- 
trices. Any  clause  in  the  will  requiring  judicial  appointment  of 
special  administrators  to  take  charge  of  the  property,  during  the 
minority  of  the  legatees,  will  be  considered  as  not  having  been 
written. 

Succession  of  Widow  L.  F,  Foucher,  Marquise  de  Circ4, 1017, 

In  order  to  make  a  valid  appraisement  of  the  undivided  interest  of  an 
heir  in  a  succession  which  has  been  seized  under  a  fL  fa.,  it  is  prop- 
er to  appraise,  not  each  separate  effect  of  the  succession,  and  then 
estimate  the  value  of  his  share  of  such  effect,  but  to  appraise  his 
interest  as  a  single,  undivided  thing,  and  estimate  its  value,  after 
deducting  the  debts  and  charges  of  the  succession. 

Augustus  F,  Hickman  vs.  Gustave  J.  Freret  et  al,  1067, 

The  special  mortgage  creditor  of  a  succession  is  entitled  to  be  paid  out 
of  the  proceeds  of  the  property  on  which  his  mortgage  rests  by 
preference  over  the  expenses  and  charges  of  the  administration, 
only  when  there  are  other  funds  of  the  succession  out  of  which 
such  expenses  may  be  paid.  Succession  of  Patrick,  1071, 

The  homologation  by  the  clerk  of  the  court  of  a  tableau  of  the  debts  of 
a  succession  filed  by  the  administrator,  on  which  tableau  a  certain 
sum  is  set  forth  aei  due  to  a  certain  creditor,  does  not  amount  to  a 
judgment  for  that  sum  in  favor  of  the  creditor,  and  hence  does  not 
authorize  him  to  proceed  by  rule  against  the  administrator  to  en- 
force the  payment  of  the  sum. 
Aug,  Maraist,  Syndic,  vs.  Ednor^  Ouilbeau,  Administrator,  1069, 

The  forced  heirs  of  a  deceased  person,  whose  legitime  is  impahred  by 
an  allied  simulated  sale  made  by  the  deceased,  are  not  estopped 
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from  attacking  the  sale  on  the  ground  of  Bimulation»  but  they  can 
only  annul  the  simulated  sale  to  the  extent  that  they  are  forced 
heirs.  GuUbeau  vs.  Tkibodeau,  1099. 

The  purchaser  at  public  sale  of  succession  property  on  which  he  has  a 
first  special  mortgage,  is  entitled  to  retain  possession  of  the  pur- 
chase price,  on  executing  his  bond  with  solvent  security  in  favor  of 
the  administrator,  for  a  sum  to  be  fixed  by  the  court,  conditioned 
that  he  shall  pay  such  sums  as  may  be  ascertained,  on  a  settle- 
ment of  the  succession,  to  be  payable  by  preference  to  him  out  of 
the  proceeds  of  the  property  so  purchased  by  him,  up  to  the 
amount  of  his  bid.  A,  Terirou  vs.  C,  C.  JDurand  et  al,  1108. 

When  a  succession  owes  no  debts,  and  is  composed  exclusively  of  com- 
munity property,  and  there  is  a  surviving  spouse,  an  administrator 
should  not  be  appointed  ;  and  if  appointed,  a  sale  provoked  by 
him  of  the  property  may  be  enjoined  by  the  surviving  spousa 

UrsuXe  Broussnrd  vs.  Leo  Ditch  and  Sheriff,  li09. 

Before  the  creditors,  or  the  administrator  of  a  deceased  vendor  who  has- 
sold  certain  real  estate  by  an  act  under  private  signature,  can  annul 
the  act  as  simulated,  it  must  appear  that  it  injured  the  creditors^ 
and  that  their  debts  existed  before  the  execution  of  the  act. 

Honor^  Meche  et  al.  vs.  2>.  Lalamie,  Administrator,  1136. 

Heirs  who  occupy  a  portion  of  the  succession  property  are  liable  to  the- 
succession  for  the  rents  of  such  property,  during  their  occupancy. 

Succession  of  Bauman,  1138. 

Until  the  rendition  of  an  account,  and  classification  of  the  debts  of  the 
succession,  the  executor  can  not,  even  under  an  order  of  court,, 
transfer  to  one  creditor,  in  compensation  or  payment  of  his  debt,  an 
asset  of  the  succession.    Such  a  transfer  is  null  and  void. 

Helena  Snyder  et  al  vs.  Leonard  Cutliff,  1195, 

Where  the  vendee  of  succession  property  sold  on  a  twelve-months  bond 
fails  to  pay  the  price,  the  executor  may  resolve  the  sale,  and  recov- 
er the  property.  lb. 

The  child  born  after  one  hundred  and  eighty  days  after  marriage 
is  presumed  to  be  the  husband's  child. 

Harrington  vs.  Barfield,  1297. 

A  chUd  begotten  of  a  mother  who  had  married  in  good  faith,  and  before 
any  doubt  had  arisen  in  her  mind  as  to  the  existence  of  any  legal 
impediment  to  her  marriage,  is  entitled  to  all  the  rights  of  a  legit- 
imate heir  of  the  mother.  lb. 

Heirs  are  not  chargeable  with  the  rents  and  revenues  of  the  property 
which  they  have  possessed  and  used  as  sole  heirs  in  good  faith,  be* 
fore  notice  was  brought  to  them  of  the  existence  of  anotiier  heir; 
previously  not  heard  of.  lb. 
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Minors,  who  are  beneficiary  heirs,  are  not  entitled  to  sue  for  the  recov- 
ery of  any  specific  property  belonging  to  the  succession  of  which 
they  are  heirs,  or  the  rents  of  the  same,  but  only  for  the  residuunk 
of  that  succession,  after  its  debts  have  been  paid.  But  they  are- 
entitled  to  sue  to  reduce  the  amount  of  the  debts  of  the  suooession, 
or  to  bring  into  the  succession  any  property  which  belongs  to  it^ 
and  which  may  be  in  the  possession  of,  and  claimed  by  others. 
WnuM.  OiUaspie  vs.  Citizens'  Bank  of  Louisiana  et  al,  1315, 

SURETIES. 

Where  two  parties  appeal  from  a  judgment  in  soUdo,  rendered  against 
them  individually,  on  account  of  a  debt  contracted  by  a  commercial 
firm,  then  in  liquidation,  of  which  they  bad  been  the  sole  members,, 
and  their  appeal  bond  is  signed  in  the  firm  name,  and  also  by  one  of 
the  defendants  (h  his  own  name,  the  surety  on  the  appeal  bond  will 
be  held  liable  for  any  judgment  on  appeal,  rendered  against  the  de- 
fendant who  had  signed  the  bond  in  his  own  name.  The  name  of 
the  firm  to  the  bond  will  be  treated  as  mere  surplusage. 

John  Anderson  vs.  John  J,  Arnetie  et  ah,  72. 

Under  the  law  of  this  State  the  discharge  in  bankruptcy  of  the  principal 
on  an  appeal  bond,  will  not  release  the  surety  on  that  bond  from 
any  obligation  he  incurred  by  signing  the  bond. 

Serra  e  Hijo  vs.  Hoffman  &  Co,,  67. 

The  surety  who  pays  the  debt  of  his  principal  is  subrogated,  by  mer^^ 
operation  of  law,  to  all  the  rights  of  the  creditors.    No  act  of  sub- 
rogation by  the  creditor,  in  his  favor,  is  required.  lb. 

The  surety  on  a  forthcoming  bond  can  only  claim  a  release  from  his  ob- 
ligation, because  the  sheriff  has  made  a  return  of  the  fi.  fa,  issued 
against  the  principal  of  the  bond  before  the  return  day  of  the  writ^ 
by  showing  that  he  was  injured  thereby.  And  even  then  he  can. 
only  claim  a  release  to  the  extent  of  the  injury  proved. 

Stewart  vs.  Lacoume,  157. 

The  surety  on  a  bond  for  the  release  of  property  provisionally  seized  by 
a  lessor,  becomes  liable  from  the  moment  he  fails  to  return  the  re* 
leased  property  to  the  sheriff,  when  the  latter,  under  a,fi.fa.  against 
the  principal  on  the  bond,  makes  a  demand  on  the  surety.         lb. 

The  surety  on  an  appeal  bond,  when  his  principal  has  been  cast  on  ap- 
peal, may  be  proceeded  against  by  rule  for  the  amount  of  the  judg- 
ment when  the  uncontradicted  return  of  the  sheriff  on  the  Jl  fcL. 
against  the  principal,  shows  that  after  diligent  search  the  principal 
could  not  be  found;  that  the  surety  failed  to  point  out  property  of 
the  principal  after  being  called  on  by  the  sheriff  to  do  so;  and  that 
the  sheriff  could  find  no  property  of  the  principal  to  levy  on. 

Plnard  vs.  Getjrge,  384. 
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The  surety  on  an  appeal  bond  can  not  escape  his  liability  on  the  ground 
that  the  sheriifs  return  on  the  fi,  fa.  against  fhe  principal  on  the 
bond  was  prematurely  made,  unless  he  proves  that  in  some  form  or 
other  that  premature  return  has  inured  to  his  injury.  To  the  extent 
of  such  injury,  and  only  to  that  extent  he  would  be  discharged. 

lb. 

Sureties  who  have  formally  admitted  that  their  principal  is  dead,  and 
that  his  succession  is  insolvent,  can  not  afterward  set  up  a  demand 
for  a  discussion. 

B.  &  A.  Soul^YB,  Norwood,  Administrator,  et  al,  486. 

The  sureties  on  a  bond  given  to  release  property  sequestered,  have  a 
right,  when  sued  on  the  bond,  to  prove  that  the  sequestration  was 
invalid,  and  illegal;  and  a  refusal  to  allow  them  to  introduce  proof 
of  this  illegality,  will  be  such  an  error  as  to  justify  the  setting  aside 
of  the  judgment  below.  Carroll  &  Co.  vs.  Hamilton,  520, 

Sureties  on  the  release  bond  have  the  right  to  prove  that  the  property 
sequestered  does  not  belong  to  the  defendant  in  the  sequestration 
suit  lb. 

Sureties  on  the  release  bond  have  the  right  to  show  that  the  plalntifif  in 
the  sequestration  suit  had  no  lien  on  the  property  sequestered,  in  a 
case  where  they  have  alleged  fraud  and  collusion  to  their  prejudice 
between  the  plaintiff  and  defendant  in  the  sequestration  suit    lb. 

A  surety  on  a  release  bond  who  alleges  a  privilege  on  the  property 
sequestered  superior  to  the  lien  of  the  plaintiff  in  the  sequestration, 
has  a  right  to  prove  the  alleged  privilege.  lb. 

The  sureties  on  a  release  bond  can  not  be  held  for  more  than  the  value 
of  the  property  released  from  sequestration.  lb. 

Where  a  part  of  the  sequestered  property  has  been  released  by  a  de- 
cree of  court,  the  value  of  the  balance  of  the  property  must  be 
proved  by  the  plaintilT  in  sequestration,  before  the  liability  of  the 
sureties  on  the  release  bond  can  be  fixed.  lb. 

It  is  not  necessary  that  the  sheriff  should  call  on  the  principal  on  an  ap- 
peal bond  to  point  out  property,  in  order  to  hold  the  surety  on  the 
bond,  when  it  appears  from  the  sheriifs  return  that  the  principal, 
after  diligent  search  and  inquiry,  could  not  be  found. 

Cooper  and  Wife  vs.  BJiodes,  533. 

When  it  appears  that  the  principals  on  an  appeal  bond  own  no  property, 
and  that  the  creditor  has  taken  every  reasonable  step  to  exacfc  pay- 
ment from  them,  the  liability  of  the  surety  on  the  bond  will  become 
fixed.  lb. 

The  surety  on  an  appeal  bond  is  liable  for  the  full  amount  of  whatever 
judgment  the  Supreme  Court  may  render,  without  regard  to  the 
amount  of  the  judgment  appealed  from.  lb. 
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The  fact  that  in  the  bond  given  for  the  release  of  one  charged  with 
crime  there  is  no  mention  of  the  offense  with  which  he  is  accused , 
nor  of  any  affidavit,  information,  or  indictment  pending  against  him, 
will  not  release  the  surety  on  the  bond. 

State  vs.  Ificolf  Bowman^  et  alt  628, 

The  sureties  on  a  bond  which  was  given  for,  and  procured  the  release  of 
a  prisoner  charged  with  a  criminal  offense  can  not  gainsay  its  regu- 
larity, or  the  regularity  of  the  proceeding  in  which  it  was  ailowed. 

lb. 

Where  a  defendant  who  is  enjoined  from  collecting  the  fees  of  an  ofQce, 
bonds  out  of  the  injunction,  the  surety  on  the  release  bond  will  be 
bound  for  the  whole  amount  of  the  judgment  rendered  in  favor  of 
the  plaintiff  on  account  of  said  fees,  unless  there  be  an  agreement 
between  the  plaintiff  and  the  surety  lessening  the  surety's  liability. 

Elias  George  vs.  B,  F.  Taylor,  770. 

The  obligation  of  sureties  on  a  bail  bond  is  not  affected  by  the  fact  that 
the  indictment  was  found  for  an  offense  of  a  higher  grade  than  that 
expressed  in  the  bond,  and  which  higher  crime  includes  the  lower. 

State  V9.  Tennantf  852. 

It  is  sufficient,  if  by  the  terms  of  the  bail  bond,  the  offense  is  substan- 
tially although  not  technically  described.  lb. 

Where  a  mortgage  debtor  who  has  taken  a  suspensive  appeal  from  an 
order  of  seizure  and  sale  is  cast  on  appeal,  the  mortgage  creditor, 
who  has  subsequently  obtained  a  judgment  against  the  debtor  for 
the  balance  due  after  deducting  the  proceeds  of  the  mortgaged 
property,  has  a  right  of  action,  for  the  amount  of  the  judgment, 
against  the  surety  on  the  appeal  bond  of  the  mortgage  debtor,  from 
the  moment  the  return  of  nulla  bona  has  been  made  on  the  execu- 
tion issued  under  judgment. 

D.  Landry  va  Frangois  Victor,  1041. 

No  recovery  can  be  had  against  the  surety  on  a  release  bond,  given  for 
the  release  of  sequestered  property,  on  which  the  plaintiff  claims  a 
lien,  where  the  judgment  is  a  merely  personal  one  against  the  prin- 
cipal on  the  bond,  containing  no  recognition  of  the  plaintiff's  lien  or 
privilege  on  the  property  released,  nor  decreeing  a  restoration  of 
the  property  to  the  plaintiff.  Nalle  vs.  Baird,  1148. 

The  sureties  on  the  appearance  bond  of  one  committed  on  a  felonious 
charge  are  entitled  to  be  released  from  their  bond,  after  the  dis- 
charge of  the  grand  jury  at  the  first  term  of  court  after  the  execu- 
tion of  the  bond,  without  finding  a  true  bill. 

The  State  vs.  E.  H.  Doane  et  al,  1194. 

fThe  promise  of  a  surety  assuring  the  payment  of  the  price  of  a  specific 
lot  of  goods  to  be  sold  to  the  principal  debtor  is  not  a  continuing 
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guarantee,  and  henoe  does  not  cover  other  goods  subsequently  sold 
to  the  principal.  Bloom  A  Co,  vs.  Kem^  15<?5. 

Where  an  appellee,  on  the  ground  of  the  insolvency  of  the  sureties  ott 
the  appeal  bond,  has  procured  a  judgment  of  the  district  court 
setting  aside  the  appeal,  (which  has  been  flied  in  this  court  and  not 
afterwards  dismissed,)  he  can  not  subsequently  pursue  the  sureties 
in  virtue  of  a  judgment  rendered  in  the  case  by  this  court. 

A,  M,  Agelasto  vs.  W.  R.  Mills.    Righior  et  al,.  Sureties,  1345, 

The  surety  on  an  appeal  bond  has  the  right  to  show  in  his  defense  thai 
a  legal  sale  of  the  principars  property  would  have  satisfied  the 
plaintilT's  writ,  or  that  the  fraud  of  the  plaintiff  prevented  its  satis- 
faction. Lafayette  Fire  Insurance  Ck).  vs.  Bemmers,  1347. 

SURRENDER  OF  PROPERTY  BY  INSOLVENT  DEBTORS. 
See  Insolvency. 

TAX-ASSESSMENT  AND  TAX  ASSESSORS. 

The  power  of  the  arbitrators,  to  whom  the  law  refers  the  complaints  of 
taxpayers  touching  the  over  assessment  of  property  made  by  the 
tax  assessors,  is  limited  to  ascertaining  the  value  of  the  property 
listed  on  the  assessment  rolls.  They  have  no  power  to  determine 
what  is,  and  what  is  not  exempt  from  taxation,  but  any  award  they 
may  make  reducing  the  valuation  of  property  listed,  is  binding. 
"  Over  assessment "  means  over  valuatioiu 

State  ex  reL  N,  0.  City  Railroad  Company  vs.  the  Board  of  Aises-- 
SOTS,  261. 
A  mandamus  will  issue  to  compel  the  Board  of  Assessors  to  enter  on 
their  assessment  rolls,  the  value  put  by  the  arbitrators  on  any  prop- 
erty listed  on  those  rolls.  J6. 
Oral  evidence  is  not  admissible  to  prove  the  written  demand  made  by 
a  property  owner  in  New  Orleans  on  the  Administrator  of  Assess- 
ments, asking  for  a  reduction  of  the  assessment  on  his  property* 
The  written  demand  itself  is  the  best  evidence. 

City  of  New  Orleans  vs.  Fourchy,  910. 
A  tax  assessor  is  not  authorized  to  assess  and  advertise  lands  for  sale,, 
as  the  property  of  an  "  unknown"  person,  when  it  appears  that  he 
could,  with  ordinary  diligence,  have  ascertained  who  the  real  owner 
was. 

William  E,  Bapp  vs.  S.  M,  Lowry,    Sarah  A.  Dorsey  et  aL,  War^ 
rantors,  1272. 

TAXATION  AND  TAX  JUDGMENTS. 

Property  used  for  school  purposes,  and  the  lots  appurtencmt  to  and 
used  therewith,  are  exempt  from  taxation. 

First  Presbyterian  Church  vs.  City  of  New  Orleans,  259. 
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Property  belooging  to  a  church,  and  used  as  a  parsonage,  or  rectory,  ia 
not  exempt  from  taxation.  Ih, 

Property  can  not  be  seized  under  aJUfa,  and  sold  to  satisfy  a  Judgment^ 
for  taxes,  when  the  property  indicated  in  the  judgment,  writ  of  exe- 
cution, and  advertiaemeDt,  is  merely  described  as  a  certain  number 
of  lots,  in  a  certain  square,  between  certain  streets.  Such  a  de- 
scription is  too  vague  to  identify  the  property. 

Charles  Marin  et  al  vs.  Sheriff  and  (My  of  New  Orleans,  293, 

Writs  ot  fieri  fadoA,  issued  under  a  Judgment  for  taxes,  are  not  return- 
able within  the  delay  prescribed  for  ordinary  writs  of  fl^  fa,  but  re- 
main in  force  until  satisfied,  or  ordered  to  be  returned  by  competent 
authority.  lb. 

The  purchaser  of  property  against  which  no  debt  for  taxes  is  registered, 
buys  it  free  from  all  liens  for  taxes.  Such  property  is  not  liable  to 
be  seized  to  satisfy  a  judgment  against  its  former  owner,  for  taxes 
which  had  accrued  before  he  sold  it.  Ih, 

The  purchase  by  the  State  of  property  sold  on  account  of  unpaid  taxes» 
extinguishes  the  debt  and  all  liens  arising  from  those  taxes. 

Sarah  F,  Bradford  vs.  A.  D,  Laf argue,  Cdllecior.et  al.,  432. 

Lands  belonging  to  the  State  are  exempt  from  taxation,  and  hence  one 
who  purchases  lands  from  the  State  takes  them  free  from  all  liens 
and  obligations  spiingiDg  from  taxation.  lb. 

The* assessment  against  a  tax-payer  is  not  rendered  null  by  merely  omit- 
ting from  the  assessment  roll,  as  exempt  from  taxation,  five  hundred 
dollars  worth  of  personal  property,  and  one  thousand  dollars  of  in- 
come. City  of  New  Orleans  vs.  Davidson  and  Hill,  554, 

The  notes,  bills,  etc.,  representing  the  money  loaned  at  interest  by  a  cor- 
poration, constitutes  a  part  of  its  property,  and  are  liable  to  tax- 
ation. 

City  of  New  Orleans  vs.  the  MecMnics*  and  Traders'  Insurance 
Company,  876. 

One  who  claims  exemption  from  an  income  tax  on  the  ground  that  his 
income  consists  of  property  not  liable  to  taxation,  must  affirma- 
tively show  that  his  income  does  so  consist. 

aty  of  New  Orleans  Vs.  F.  P.  Fourchy,  910. 

The  exemptions  from  taxation  of  9500  worth  of  household  furniture, 
and  SIOOO  of  income,  do  not  violate  article  No.  118  of  the  constitu- 
tion of  this  State  requiring  taxation  to  be  equal,  and  uniform.  It 
does  not  appear  that  unlawful  exemptions  of  property,  or  omissions 
to  tax  certain  property,  will  affect  the  validity  of  an  entire  assess- 
ment, lb. 

Retail  grocers  who  have  paid  their  licenses  are  not  entitled,  as  such,  to 
sell  liquor  by  the  glass,  bnt  are  entitle  1  to  sell  it  in  quantities  less 
than  a  gallon,  to  be  consumed  out  of  their  stores. 

State  vs.  Sies,  918. 


Digitized  by  LjOOQIC 


1516  INDEX. 

TAXATION  AND  TAX  JUDGMENTS— Omrtnued 

A  planter  or  manufacturer  who  keeps  such  articles  of  merchandise  only 
as  are  needed  by  laborers  on  his  plantation,  and  sells  them  only  to 
those  laborers,  and  not  to  the  general  public,  is  not  a  retaU  dealer 
within  the  meaning  of  the  revenue  act,  and  hence  is  not  subject  to 
the  license,  or  tax  imposed  on  rej^ail  dealers. 

F,  A.  Luling  vs.  Labranche,  Tax  CoUecior,  972, 

A  livery  stable  keeper  who  has  paid  as  such,  his  State  license  tax,  can 
not  be  compelled  to  pay  an  additional  license  to  the  Sta^^e  on  the 
hacks  and  buggies  employed  him  in  his  business. 

Archie  P.  WiUiama  vs.  A.  Oarignes,  Tax  Collector^  1794, 

A  claim  for  taxes  by  the  State  will  not  be  allowed  when  there  is  no  proof 
of  its  registry  or  existence. 

A.  F,  Cochran  vs.  Ocean  Dry-Dock  Company.    John  L,  Sterry 
et  aly  Third  Opponents,  1365, 

TAX-SALES. 

A  tax-sale  of  property,  sold  under  an  assessment  made  in  the  name  of 
a  deceased  person  to  whom  the  property  had  not  actually  belonged, 
and  without  any  notice  served  on  any  person  in  interest,  is  utterly 
without  effect ;  and  no  judgment  subsequently  rendered  on  moni- 
tion, can  impart  any  validity  to  the  title  passed  by  such  a  sale. 

Fix  vs.  Succession  of  Mrs.  Dierker,  175, 

So  much  of  the  price,  paid  by  a  purchaser  of  property  at  a  void  tax- 
sale,  as  was  really  due  on  the  property  for  taxes,  he  is  entitled  to  be 
refunded.  lb, 

When  a  tax  collector  summarily  seizes  property  and  advertises  it  for 
sale  for  arrearages  of  taxes,  and  his  right  to  do  so  is  contested,  he 
must  specifically  show  what  property  he  claims  taxes  on,  what  is 
the  cash  value  of  that  property,  and  what  the  per  centage  on  that 
value.  Otherwise  he  will  be  enjoined  from  proceeding  in  the  sum- 
mary way  allowed  by  the  law. 

Clinton  and  Fori  Hudson  Bailroad  Co,  vs.  Tax  Collector,  626, 

Act  No.  7,  passed  by  the  Legislature  at  its  extra  session.  May  1875, 
postponed  the  payment  of  all  taxes  then  due  the  State  until  the  first 
of  November,  and  any  sale  of  lands  made  by  a  State  tax  collector 
between  the  passage  of  said  act,  and  the  first  of  November,  1875, 
on  account  of  delinquent  taxes,  is  null  and  void. 

Workingmen's  Bank  vs.  Lannes  etaL,871, 

Before  a  valid  sale  of  real  estate  can  be  made  by  a  State  tax  collector, 
on  account  of  unpaid  taxes,  it  in  necessary  that  the  owner  of  the 
real  estate  should  have  had  ten  days  written  or  printed  notice  to 
pay  the  accrued  taxes.  lb. 

A  tax  sale  of  property  assessed  in  the  name,  and  for  the  taxes  of  one 
person,  which  belongs  to  another  ;  or  made  under  a  seizure  record- 
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ed  as  against  one  not  the  owner  ;  or  made  under  an  advertisement 
describing  it  as  the  property  of  one  not  the  owner  is  illegal  and 
void.  16. 

In  forced  alienations  without  legal  process,  all  the  formalities  prescrib- 
ed must  be  observed,  under  pain  of  nullity.  Ih, 

The  deed  from  a  tax  collector,  of  property  sold  at  a  tax  sale,  is  received 
prima  facie,  as  a  valid  title.    Until  the  tax  sale  is  set  aside  by  a  re- 
vocatory, or  other  proper  action,  contradictorily  with  the  parties  in 
interest,  the  title  from  the  tax  collector  is  presumed  to  be  valid. 
W,  P,  0*Hern  vs.  Hibemia  Insurance  Co,,  959. 

Tax  titles  which  are  not  mere  simulations  can  not  be  attacked  collater- 
ally. They  are  presumed  to  be  valid  until  annulled  in  and  by  a  re- 
vocatory action. 

Jurey  dt  Gillis  vs.  Hugh  Allison  &  Co,  and  Sheriff,  1234, 

While  the  tax  deed  to  land  sold  as  the  property  of  an  unknown  person 
is  prima  facie  evidence  of  a  valid  sale,  yet,  in  the  absence  of  recital 
in  the  deed,  and  proof  aliunde  of  the  appointment  of  a  curator  to 
represent  the  unknown  owner,  and  of  service  of  the  twenty-days 
notice  on  the  curator,  the  sale  of  the  land  by  the  assessor  is  abso- 
lutely void.  A  vendor  of  property  can  not  subsequently  acquire 
an  outstanding  title  superior  to  the  one  he  conveyed,  and  in  virtue 
of  this  superior  title  oust  his  vendee  of  the  property. 

Rapp  vs.  Lovyry,  1272. 

A  debtor  whose  property  has  been  seized,  sold,  and  bought  in  by  hl» 

mortgage  creditor,  can  not  subsequently  acquire  a  tax  title  to  the 

property,  to  the  prejudice  of  the  creditor,  in  virtue  of  a  sale  made 

by  the  tax  collector,  for  taxes  assessed  in  his  name,  and  which  had 

accrued  on  the  property  while  he  was  the  owner. 

John  Magner  vs.  the  Hibemia  Insurance  Co,,  1357, 
TAX-TITLES. 

See  Tax-Sales. 

TAX  COLLECTORS. 

Up  to  the  year  1877,  the  State  tax  collector  was  prohibited  from  payhig 
over  any  school  taxes  collected  by  him,  to  any  one  but  the  trea- 
surer of  the  School  Board,  and  his  payment  of  any  portion  of  those 
taxes  to  the  parish  treasurer,  prior  to  the  year  1877,  did  not  dis- 
charge him  from  liability  for  them.  But  when  it  appears  that  such 
payment  of  school  taxes  to  the  parish  treasurer  was  made  by  a 
collector  in  good  faith,  and  was  approved  by  the  police  jury,  and 
inured  to  the  beneQt  of  the  parish,  the  parish  should  re-imburse  to 
him  the  amount  thus  unduly  received. 

£oard  of  School  Directors  vs.  0.  Deldhoussaye,  Sr,,  1097. 
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Where  a  tax  collector  is  superseded,  and  his  successor  collects  part  of 
the  taxes  embraced  in  the  tax  rolls,  and  blank  licenses  put  into  his 
hands,  the  outgoing  collector  and  his  sureties  will  be  liable  only  for 
the  amount  collected  by  him,  and  not  accounted  for  ;  which  amount 
must  be  proved  by  the  State. 

State  ex  rel.  Merchant  vs.  Taylor  Daspit  et  aJL,  1112, 

THIRD  OPPOSITION. 

See  Practice  and  Pleading. 

THIRD  PERSONS— IN  CONTRACTS. 
See  Contracts, 

TUTORS. 

Unless  opposed  by  creditors,  or  heirs  of  age,  the  natural  tutor  of  minoiB 
may  take  in  charge  and  administer,  as  tutor,  the  property  of  the 
minors;  and  his  possession  of  the  property,  in  contemplation  of  law, 
is  their  possession.  Soye  vs.  Price  et  al,  93. 

The  legal  representative  of  the  minors'  heirs  of  a  decedent  may  enjoin 
the  administrator  of  the  succession  from  selling  any  property  of  the 
succession,  to  satisfy  a  Judgment  against  the  decedent  which  is  null 
and  void.  Bienvenu  vs.  E,  T.  Parker,  160. 

The  general  mortgage  on  t^e  property  of  a  tutrix,  in  favor  of  her  minor 
child,  may,  on  the  advice  of  a  legally  constituted  family  meeting 
duly  homologated,  be  legally  postponed  in  favor  of  a  special  mort- 
gage on  the  property,  executed  by  the  tutrix  in  order  to  obtain 
means  to  make  repairs,  and  pay  taxes  on  the  property,  and  provide 
for  the  proper  maintenance,  and  education  of  the  minor.  And 
where  the  minor  has  enjoyed  the  benefit  of  the  money  borrowed  by 
the  tutrix  on  such  special  mortgage,  the  minor  will  be  thereafter 
estopped  from  interfering  with  any  rights  of  property  acquired 
under  said  special  mortgage,  or  derived  from  Its  foreclosure. 

Pauline  Beauregard  vs.  Theodore  Lereaxi,  30Z 

The  tutor  who  received  the  proceeds  of  the  sale  of  slaves,  the  property 
of  the  minors  under  his  tutorship,  some  time  before  the  late  dvil 
war,  is  liable  to  the  minors  for  the  amount  of  those  proceeds. 

B,  F,  George  vs.  K  Amacker,  390. 

"Where  an  heir  who  opposes  the  account  filed  by  his  former  tutor,  admits 
that  he  had  received  a  certain  sum  of  money  from  his  tutor,  but 
alleges  that  it  was  derived  from  a  source  dilTerent  from  the  one  set 
forth  by  the  tutor,  he  must  prove  his  allegation,  or  otherwise  his 
admission  will  dispense  the  tutor  from  any  other  proof. 

Isaac  D,  Brown  vs.  Joseph  Bessou,  Administrator,  737. 

The  legal  mortgage  of  minors  on  the  property  of  their  tutors,  is  good, 
as  against  the  tutor,  their  heirs,  or  partners  in  community,  without 
being  registered.  Ih, 
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TUTORS— Ciw«nui?(i 

A  tutor  OBD  not  be  held  for  more  than  he  collected  of  a  certain  debt  due 
the  minor,  when  It  is  not  shown  that  the  debt  was  worth  more  than 
he  collected.     '  lb. 

Where  a  natural  tutor,  without  authority  from  the  court,  borrows  money 
for  his  own  account  and  in  his  individual  name,  and  expends  the 
money  on  improvements  of  a  plantation  owned  in  common  by  him 
and  his  minor  children,  but  which  improvements  were  for  the  use 
and  benefit  of  a  planting  partnership  in  which  the  minors  had  no 
interest,  the  minors  can  not  be  made  liable  for  the  borrowed  money 
to  the  lender  of  the  same. 

Mary  A,  Querin,  Administratrix,  vs.  E,  Carlin,  1131. 

And  a  subsequent  mortgage  of  the  minors'  property  to  secure  such  a 
debt  will  not  be  binding,  although  authorized  by  the  proceedings  of 
a  family  meeting  homologated  by  an  order  of  court.  lb. 

Where  a  settlement  is  made  after  the  termination  of  a  tutorship,  by 
which  the  former  ward  accepts  the  former  tutor's  individual  obliga- 
tion, payable  at  a  distant  day,  in  lieu  of  the  security  of  his  bond, 
and  the  legal  mortgage  resulting  from  its  record,  the  former  ward 
loses  all  recourse  on  the  property  of  the  tutor  which  has  passed  into 
the  bona  fide  ownership  of  atliird  person. 

Kelly  vs.  Sandidge,  1190. 

USUFRUCT. 

Where  a  legacy  in  full  property  left  by  a  husband  to  his  widow  is  re- 
duced, under  article  1752  of  the  Civil  Code  to  one  of  usufruct  merely, 
the  usufruct  shall  embrace  one  fifth  of  the  husband's  whole  estate. 

Succemon  of  Bollinger,  193. 

When  the  property  of  a  legacy  left  by  a  d 'ceased  husband  devolves  on 
his  legal  heirs,  on  account  of  a  lapse  of  the  legacy,  his  widow  will 
be  entitled  to  the  usufruct  of  the  property,  and  hence  not  liable  for 
its  revenues.  Succeasion  of  Dougart,  268. 

The  usufructuary  may  at  any  moment  renounce  his  usufruct  lb. 

Prescription  does  not  begin  to  run  against  the  claims  of  the  usufruc- 
tuary, on  account  of  debts  paid  by  him  for  which  the  property  sub- 
ject to  the  usufruct  was  liable,  until  the  expiration  of  the  usufruct 

lb. 
YENDORS  AND  VENDEES. 

See  Sai^ 

WIDOWS. 

Before  a  widow  can  rightfully  claim  the  marital  fourth  from  the  suc- 
cession of  her  husband  she  must  show  that  her  husband  was  rich, 
and  left  her  in  necessitous  circumstances.  If  she  fails  to  prove 
either  of  those  essential  facts  her  claim  to  the  marital  fourth  will  be 
rejected.  Succession  of  Leppdman,  468. 
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WIDOWS— Continued, 

Where  the  successioo  of  a  deceased  husband,  which  is  wholly  composed 
of  his  half  of  the  community  property,  the  other  half  of  which  be- 
longs to  his  surviving  widow,  is  entirely  free  from  debts,  or  only 
owes  such  trifling  debts  as  she  offers  to  pay,  the  appointment  of  an 
administrator  of  his  succession  is  unnecessary,  and  illegal.  The  sur- 
viving widow  has  the  right  to  talce  possession  of  the  whole  prop- 
erty and  exclusively  administer  it,  as  the  owner  of  one  half  of  it, 
and  as  the  usufructuary  of  the  other  half. 

Levns  Burton  and  Wife  vs.  0.  Brugier  and  Sheriff,  478. 

The  Probate  Court  has  no  authority  to  order  a  sale  of  the  surviving 
wife's  half  of  community  property  at  the  instance  of  an  administra- 
tor of  the  husband's  succession,  illegal  J  y  appointed  by  that  court,  in 
order  to  pay  debts  of  the  succession  wrongfully  created  by  the  ad- 
ministrator, lb. 

An  order  of  court  to  sell  the  property  of  the  husband's  succession  to 
pay  its  court  costs  and  law  charges,  does  not  authorize  the  sheriff 
to  sell  the  widow's  half  of  the  property.  J6. 

The  agent  of  a  widow,  acting  solely  in  virtue  of  a  mandate  executed  by 
her  while  she  was  a  married  woman,  can  not  bind  her  to  any  greater 
extent,  as  a  widow,  than  he  could  have  bound  her  as  a  married 
woman.  Calhoun  vs.  Mechanics*  and  Traders*  Bank,  772. 

The  clause  of  a  husband's  will,  by  which  his  wife  is  constituted  his  uni- 
versal legatee,  on  condition  that  if  his  sister  survived  his  wife  she 
should  be  entitled  to  have  a  certain  sum  from  the  wife's  succession, 
does  not  involve  &fidei  commissum,  or  prohibited  substitution.  And 
hence  on  the  death  of  the  wife,  who  had  accepted  the  husband's 
bequedt,  with  the  charge  on  it,  the  surviving  sister  of  the  husband 
has  a  right  to  claim  the  sum  from  the  wife's  succession. 

Succession  of  Mrs.  P.  J.  Michon.    Opposition  of  Mrs.   Louis 
Ducoumeau]  213. 

Testaments  made  in  other  States  can  not  be  carried  into  effect  on  prop- 
erty in  this  State,  until  registered  In  the  court  within  whose  juris- 
diction the  property  is  situated,  and  their  execution  ordered  by  the 
judge.  Succession  of  Frances  Parke  Butler,  887. 

A  foreign  will,  when  duly  authenticated,  and  admitted  to  probate  at  the 
testator's  dontdcil,  is  entitled  to  be  admitted  to  registry  and  execu- 
tion in  this  State.  lb. 

A  devise,  by  which  property  left  to  a  minor  is  put  in  the  possession  and 
under  the  control  of  a  third  person  until  the  majority  of  the  minor, 
involves  &fidei  commissum,  which  is  prohibited  by  our  law. 

^      ,     -       "^         *  ^1  Succession  of  Foucher,  1017. 
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